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ity” were an automatic process rather than the result of continuous
struggle, then there would be no point in exhorting men and institu-
tions to move toward this goal; the theory would be descriptive rather
than normative.

EVOLUTION THEORIES: SOME PROBLEMS

Evolutionary theories are plagued by a number of general and
specific problems. One is the range of phenomena they consider. The
theories lean on evidence drawn from the most formal parts of law. It
is hard to do otherwise. Informal behavior is perishable, like the soft
tissues of animals; historians, like paleontologists, have to rely on
bones. Weber’s typology is built chiefly out of formal legal thought. The
traffic laws of London or Munich are surely part of the legal system of
England or Germany. However, they are not “rational” in Weber’s
sense, nor did Weber pay much attention to them. If one looks at legal
systems as a whole, the line between modern and non-modern law
ceases to be so clear-cut. Modern law is certainly more bureaucratic,
less inclined to magic and to ritual, but is it more “rational” than
ancient law, in Weber’s sense?

Sir Henry Maine’s grand dictum about the movement from status
to contract has a distinct aroma of nineteenth-century liberalism. In an
age of active government, some have seen a “return to status.” The
century since Sir Henry’s has hardly moved in the direction of free
contract. Planned economies seem less “contractual” than Victorian
England, at least less contractual than Victorian England fancied it-
self. Are the planned economies, then, the next step in legal evolution?
In the modern welfare states, Scandinavia or England itself, there has
been no return to status in the literal sense, yet the slogan “free con-
tract” hardly does justice to the actual situation. Manfred Rehbinder
suggests that the focal point of modern law is not status but role. The
atomized individual whom the nineteenth century assumed has died;
in his place is the role player, the man in social interaction.3®

The scholars of the last century could not, of course, go beyond
their data. Ancient Law begins with a discussion of the earliest Roman
code. The Twelve Tables was a code, but it did not cover all of Roman
law. There must have been other rules of law, nor were the Twelve
Tables the true beginning; prior law is simply lost. New knowledge has
cast doubt on the factual assumptions in Durkheim and Maine. Modern

3*Manfred Rehbinder, “Status, Contract, and the Welfare State,” 23 Stan. L. Rev.
941 (1971).
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anthropologists have discarded the patriarchal theory,*° and field
studies do not support Durkheim’s thesis that the law of simpler soci-
eties is mostly “penal.”

The most general problem for evolutionary theorists is the prob-
lem of cause and effect. For example, how shall we look at Galanter’s
eleven traits? Are they causes or effects? If a legal system has these
traits, or adopts them, or some combination, does the standard of living
go up? Does industry develop, does the army modernize, does the polity
become more democratic? What, if any, are the social consequences?
There is no obvious answer, and it is entirely possible that the traits
themselves are effects. As society modernizes, it tends to remake the
law in these eleven ways. It is possible, too, that the traits have nothing
to do with modernization, that the correlation is spurious. Countries
where men wear neckties are richer on the whole than countries where
men do not, but one could not modernize a country by changing its
clothes.

The theorists, in the main, rarely meet the causal problem head
on. Parsons, for example, insists that the English legal system was a
“fundamental prerequisite” for modernization, that it was “no acci-
dent” that the Industrial Revolution started there.*! But he brings no
evidence forward.

The absence of general theory embarrasses virtually all schemes
of'legal evolution. This is a serious failing. What is the mechanism that
generates legal development? Why should we expect development to
move in a single direction? It is more reasonable to assume that types
of legal systems vary according to the type of social system in which
they are embedded. If factors A, B, and C create or imply a legal system
of type X, then we will expect a legal system of type X whenever factors
A, B, and C occur, whatever the period. In discussing legal reasoning,
for example, we suggested that certain conditions would produce a
closed system of reasoning whenever they occur. Legal reasoning did
not, in short, “evolve.” Closed and open systems appeared and disap-
peared in society as the generating factors themselves came and went.

Legal evolution assumes a kind of progress and in one line: orderly,
sequential. There is no question that legal systems change and that the
past never repeats itself. Legal history is not cyclical; the law of the
Greeks and Romans is dead. Evolutionary theory, however, does not,

4°See Robert Redfield, “Maine’s Ancient Law in the Light of Primitive Societies,”
3 Western Pol. Q. 574 (1950).

*1Talcott Parsons, “Evolutionary Universals in Society,” 29 Am. Soc. Rev. 339, 353
(1964).
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on the whole, bother with detail; it discusses change in terms of one,
or two, or a few large, abstract features. The orderly, one-way sequence
which so many theorists assume simply may not occur. Systems be-
come more or less legalistic, more or less centralized, more or less
litigious, swinging back and forth over the years. Complicated societies
have complicated histories. Russian law, for example passed from
czarist law through revolutionary legality, the legalism of the NEP
(New Economic Policy) in the early 1920s, the lawlessness of the Stali-
nist terror, and then a partial rebirth of legal formalism. The history
is instructive in may ways, but it gives no support to the idea of one
single line of evolution. The same would, in fact, be true of lines of
change in any national system or group of systems. Nor does it help to
take a longer time period.

Micro-evolution poses similar problems. The “law” of institutions
does not move in one direction only. Systems shift from category to
category, back and forth, in and out. If we look, not just at courts, but
at the whole legal system, at all the laws, ordinances, and rules, at all
the institutions that use them or carry them out, then the law of the
United States and England and other nations, too, may well be more
rigid, formal, and routine than two or three centuries ago. Legal sys-
tems today must be formal and routine. “Open” areas are important,
but there cannot be too many of them. This is plain necessity in a
modern society. The bank check must be standardized; there are too
many of them to tolerate individuality. Parking violations cannot be
mooted one by one. The future may continue down this road or veer off
in some quite unforeseen direction. Who can say what type of arrange-
ment is best for every conceivable society?

Even the normative assumptions of micro-evolution can be ques-
tioned. Handler and Hollingsworth write that the “discretionary distri-
bution of benefits” is the “most serious and intractable problem in
welfare administration.”*? One suggestion is to replace formlessness
with form, to reduce freewheeling grace and discretion, to impose clear-
cut rules. They feel, and many agree, that here a more mechanical
system would be more just than a system in which social workers
carefully and rationally assess each particular case.*® This does not

*?Joel F. Handler and Ellen Jane Hollingsworth, “Reforming Welfare: The Con-
straints of the Bureaucracy and the Clients,” 118 U. Pa. L. Rev. 1167, 1184 (1970); see
also Kenneth C. Davis, Discretionary Justice (1969).

*3Liberals also generally approve the new developments in juvenile law. They feel
judges should have less discretion and that stricter adherence to legal form will protect
the juveniles better than the older system. Kenneth Davis wants more rules in general
in the administrative process.
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destroy Selznick’s point, in itself. Selznick could argue that the old
system of juvenile justice, despite its rhetoric, was a system low in
legality. Judges and social workers acted arbitrarily; young defendants
did not properly participate; rules were biased and confused. This is
why formal legality was a definite advance. The trouble is, it is hard
to tell the “arbitrary” stage from the stage of moral, informed, and
autonomous legality. Sometimes the two look suspiciously alike. One
man’s “arbitrary” process may be another man’s informed, autono-
mous problem-solving.

Is “legality,” in Selznick’s sense, always worth the price? The high-
est stage undoubtedly costs more than formalism—in money and time.
Would it really be better than the slapdash way of handling parking
fines? It is undoubtedly better for murder trials. Sometimes there are
good reasons not to run a ship, a university, or even a country by strict
“legality.” No doubt there ought to be a heavy presumption in favor of
legality, but the presumption can be, and often is, overcome.

If we abandon evolutionary theories of law, we need not stop draw-
ing lines between different types of legal systems. No one could confuse
the content of modern English law with the law of Edward I, or Augus-
tus, or the Lozi. None of these had any railroad law or rules about
wiretapping. Every new tool and technique, every new kind of social
organization, drags along with it some change in legal norms. In law,
despite Maitland’s remark about the common law, substance is the
leading sector; procedure and form follow substance and exist to serve
its ends.

Is modern law also different in its structure? On the surface, this
also seems true. Bureaucracy is characteristic of state and law today;
government regulates business assiduously and gives out billions of
dollars in welfare benefits. In modern, technological society, law has to
be more definite, formal, and “legal” with less room for common sense
norms than, for example, among the Lozi. Probably no structural as-
pect of modern law is absolutely new, but the mix is.

The biggest difference, perhaps, between modern and non-modern
law is cultural. We have discussed the shift in theories of legitimacy
from traditional to instrumental. Weber thought modern Western law
was more rational than other systems. He used the word in a special
sense. Whether modern law works better than ancient law depends on
the goals of the legal system. It is possible that older systems held their
societies together better than Mexican law or Swedish law does today
or were just plain better at satisfying people. Whether modern law is
rational or not, people think that it is or, more important, that it ought
to be.



Social Change and Legal Change 291

ON THE EVOLUTIONARY MOVEMENT OF RULES

Every legal change is a unique historical event. Social forces, his-
tory, and culture constantly work on the legal system, changing legal
rules, or retarding, molding, and moderating change. Each legal
change has its own life history. But there are certain typical patterns
—paths which legal change tends to follow.**

Legal rules seem to be constantly changing. This comes as no
surprise; social change itself is pervasive. Rule-makers work within
institutions, they receive demands, and they respond. Moreover, insti-
tutions interact with each other. The people who work in them have
superiors and inferiors. They want to do a good job; they have values;
they wish to satisfy demands made upon them from inside and outside,
to earn praise, and to avoid trouble and blame if at all possible. They
want to protect their jobs; some too, will be eager to maintain or expand
their power.

Legal institutions also have boundaries. Society places limits on
their jurisdiction and authority. Sometimes these limits are vague;
sometimes more definite. Most legal institutions, however, are subject
to some sort of review, some sort of appeal, a limit of some kind on some
area of work. The boundaries are fixed by law, by custom, by public
opinion, sometimes even by physical necessity. There is likely to be
some doubt about the exact location of the boundaries. Some institu-
tions are less adaptable than others; some have less room to seek new
power or to satisfy new demands. Adaptability can be a matter of
personnel—people are rigid or flexible, risk-avoiders or risk-seekers.
However, the concept of legitimate authority, socially defined for the
agency, is more important; it surrounds every agency like an invisible,
electrified fence. Some of these fences, to be sure, are more movable and
flexible than others.

What bureaucrats and judges do are legal acts, and like other legal
acts, they are responses to a mixture of motives. A lower court, deciding
whether to change a rule or not, will consider the possibility of sanc-
tions (the upper court may reverse with a reprimand, or there may be
sanctions from other agencies of government); what various publics,
including litigants, will think; and what its own training, conscience,
sense of right conduct, or role dictates for the case. Each agency,
whether a court, police force, or the Securities and Exchange Commis-
sion, will behave according to the pressure of these three groups of

41See Lawrence M. Friedman, “Legal Rules and the Process of Social Change,” 19
Stan. L. Rev. 786 (1967).
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factors. Jurisdictional rules do nothing more than express some of
these in concrete form.

An agency puts out decisions and rules. Agencies which make rules
tend to be more important than those which only make decisions.
Where agencies do both, they are likely to think that their rules are
more important than other outputs. Rules can be objective or discre-
tionary.*® A rule is objective when its terms are clear-cut and unam-
biguous. A discretionary rule cannot be carried into effect without the
exercise of judgment. It is impossible to draw a hard and fast line
between the two types of rule. A rule that a person may vote at age
eighteen, we said, is relatively objective; a rule that the driver of a car
is liable for damages “caused” by his “negligence” is, comparatively
speaking, discretionary.

The legal system, at any given time, is generating new rules and
changing the form and content of old rules. Some old rules are discre-
tionary; some are not. The changes, too, go in both directions. Any
living vital segment of the legal system moves to reduce uncertainty.
Those who actually use the rules will want courts or other agencies to
define the rules further, to make them more exact, and to lower the
risks and costs of uncertainty. At the same time, new pressures crowd
in on the legal system; these demands crack open well-settled rules and
introduce uncertainty. Discretionary rules emerge where there were
objective rules before. The discretionary rules are unstable. They will
now be pushed toward further specificity. But a well-settled area of
objective rules, if no one challenges it, may well remain stable.

Lawmakers and appliers spend much of their time making refine-
ments, distinctions, and supplements to general rules. Partly, this is
done on the flat surface of the rules (often statutes) themselves, partly
by agencies which hold delegated power and make sub-rules. Factory
regulation began in the nineteenth century with vague statutory rules;
employers had to maintain “safe” places to work. A worker could
presumably sue his employer, if the employer maintained an unsafe
factory and the worker suffered an injury. But “safe” was a vague
concept, and the process of finding out if a worker had a cause of action
was therefore uncertain and expensive. Serious enforcement began
only when states set up special agencies to regulate safety in facto-
ries.*® The agencies promulgated rules. Some rules were discretionary;
others were quite specific. The agency might specify that a factory was

45See Chapter II; Lawrence M. Friedman, “Law, Rules, and the Interpretation of
Written Documents,” 59 Nw. U.L. Rev. 751 (1965).
46E. g., Wis. Laws 1911, ch. 485, at 584.
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“safe” only if it had a sprinkler system, a fire-retarding floor, windows
of a certain kind and size, etc. The statute might remain highly discre-
tionary so long as sub-rules were objective.

If routine is important, there is a great need for objective rules, and
routine is important for volume. Transactions that must flow through
a system in tremendous numbers will have to be standardized. Users
of rules will be able to rely on objective rules and predict how the
system will operate.

These are general conditions, and they suggest that living rules of
law will move toward objectivity as part of their life cycle. A rule is
living if consumers of law use it, if it is applied to or against real
behavior by some agency, or if it is subject to challenge and contro-
versy. Living rules tend toward mechanical, quantitative form. They
have a theoretical resting point at which they are perfectly quantita-
tive or mechanical. A rule reaches this point in one of two ways. Under
pressure, the rule-makers may modify the rule itself into quantitative
form, replacing all the empty, discretionary terms. Another way is to
split a single, vague rule into a number of quantitative parts. So, the
law can prismatically refract a rule about safe factories into sub-rules
about window size, strength of floors, and so on.*’

The more quantitative the rule, the more it lends itself to mechani-
cal application or use. Objective rules are those which have numerical
terms, by and large. There is no magic in numbers as numbers, but, in
our society, number concepts are among the most mechanical and the
most objective. A word has an objective meaning when everyone agrees
on that meaning, when there is no controversy about its scope. People
agree that twelve oranges make up a dozen, and they agree on how
many oranges are twelve. They agree, too, about what an orange is.
They might not agree about the taste, value, or beauty of the same
dozen oranges; or on how many oranges are “a lot” or “enough.” What
eighteen-years-old means is much more definite than “old enough” or
“mature” or “adult.”

Many rules are quantitative, even though no obvious numbers
appear in their texts. Nothing is also a quantitative term. A rule that
includes a flat no is quantitative; the number term is zero. This is a
common type of rule, which one might call a rule of refusal. The
Supreme Court once held that it would hear no case which challenged
the apportionment of electoral districts. This was a rule of refusal. It

4"The term “rule-makers” here need not, of course, refer only to those at the statu-
tory level; in other words, “living rule” must be understood to refer to a rule and all of
its vertical sub-rules.
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was objective and quantitative. The opposite of a rule of refusal is a
rule of reception. A rule of reception is also quantitative. It contains or
implies the word “all”; and a proposition with the word “all” can be
turned upside down and rephrased as a rule with a “no.” Thus, a rule
that a court must hear appeals in all capital cases can be rephrased
as a rule that the court can turn down no capital appeal.

A legal rule, of course, does not automatically change its form. The
“tendency” of rules to move toward quantitative form is not a physical
drift; nothing inherent in a rule pushes it in this direction. Everything
depends on outside force. Except for purely technical changes or “law
reform,” only challenges produce changes in rules.*® Many legal propo-
sitions, old rules, old statutes, and old doctrines never come before a
court or any other body for challenge or interpretation. Some are dead
rules; others are rules of high consensus. In court, the high cost of
litigation puts a shield around many legal rules. The higher the costs
of litigation, the less consensus is needed to protect a rule from chal-
lenge. More people will invest $100 to fight for a new rule than would
invest $1,000. Sometimes, however, the state subsidizes challenge, and
sometimes there are people who want or need to challenge a rule so
intensely that they will overcome any obstacle. No rule is completely
stable today, whatever its form, if public interest lawyers, or their
clients, or the Sierra Club passionately want to overturn it. No tort rule
is completely safe if millions and millions of dollars ride on overthrow-
ing it, however unlikely.

In one sense, Jerome Frank was assuredly right. The results of a
lawsuit are never certain. The outcome may seem foreordained in legal
theory. But a litigant must always reckon with risks and intangibles
which affect his actual chances. The risks are many: the judge and his
personality; the jury, if any, and its quirks; the skill or ineptness of
attorneys on both sides. It is always possible that someone will perjure
himself'in a persuasive way. There is always a chance of some accident
or mistake at the trial. The facts and how to present them are always
a problem; evidence which seemed solid as a rock can turn out to be
inadmissible on technical grounds.

Very routine matters are the least uncertain—garnishments,
parking cases, uncontested divorces. Any matter actually disputed car-

48Usually, in litigation, the plaintiffis the challenger, less commonly, the defendant.
The rule stands or falls in the case the plaintiff brings or when the defendant challenges
it in his defense. Once in a while, a court might change doctrine “on its own” or raise
a point no litigant raised in that case. Here, however, someone had earlier presented the
challenge, or the challenge was in the air so to speak.
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ries a risk. The police will “win” all their parking cases, but not if a
stubborn motorist comes to court. That changes the picture drastically.
The riskless matters do not go to court, and anything that goes to court
cannot be riskless. One speaks of the outcome of trials therefore in
probability terms, like predictions of rain. When some person or group
decides to challenge a rule, they make a guess about costs. A court
challenge is bound to cost money. There is also an assessment of odds.
If we challenge this rule, or its interpretation, trying to end it, or bend
it, or open it up in some new way, how likely are we to win? Some rules
are very clear-cut in the formal sense. Highway drivers must keep to
the right. No one challenges this rule. The challenge is not worth the
effort—there is no chance at all that a court can be persuaded to change
it. Suppose a driver is arrested for driving, while intoxicated, on the left
side of the road. His lawyer could theoretically build a defense by
arguing that the rules of the road were invalid or that “right” in the
wording of the law really means “left.” These arguments have so micro-
scopic a chance that one might as well assess them at zero. No one,
then, will challenge the rule.

One can state, then, what kinds of rules are least subject to chal-
lenge and change. The answer is, on the surface, unexciting: the rules
which would cost most to change. These are rules which are, first of'all,
formally clear-cut and secondly, buttressed by high social consensus.
The two aspects are interrelated. Suppose it would cost $1,000,000 to
mount a possible challenge, and the chances of winning would be one
out of a thousand. This will deter everyone without the money or
everyone who thinks the change is not worth the price. But why does
the challenge cost so much? Why is the chance of winning so small? The
sheer cost of any use of lawyers, courts, and legal process explains part,
but only part. The rest comes from the toughness of the rule. The more
social force supports a rule of law, the more costly and difficult to
overturn it. A quantitative rule has an extra source of strength. It is
supported by great consensus about what the rule should mean. If the
rule is procedurally legitimate, it has still another pillar of support. If,
in addition, some powerful group in society benefits from the rule as it
is, it probably cannot be budged at all. No uncertainty exists in fact,
and none can be fomented.

Quantitative rules, then, are only a special case of a larger cate-
gory, that is, rules supported by one or another type of social consensus.
If a statute sets the voting age at eighteen, it would be a waste of breath
to argue in court that seventeen, nineteen, or twenty-five is a better
age. No one would listen to the argument. The court would feel bound
by the words of the statute. Courts are always “bound” by the law; what
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makes this language really binding is that the meaning is so plain. But
a plain meaning is only a use of words about whose meaning people
strongly agree, so that the judge cannot justify playing games with
“interpretation.” A court, then, would be a poor forum in which to try
to change the voting age; the rules have great formal strength and
great legitimacy. In fact, the United States did change the basic voting
age from twenty-one to eighteen. Courts played no part in this change.
There was no way to shift the voting age from twenty-one to eighteen,
moving inch by inch, from case to case, and exploiting ambiguities in
doctrine. It had to be done by fundamental attack, by a campaign for
new laws and a constitutional amendment (the Twenty-sixth Amend-
ment, ratified 1971). The process was costly and long-winded, but it
worked.

A statute fixing the voting age benefits from a double consensus:
first, as to the meaning of the words and second, about how judges
should react to such words. For all we know, the substantive consensus
may be shaky—some people may think eighteen is too old or too young;
some may prefer a sliding scale; some might want to handle the ques-
tion case by case. If so, the rule will be unstable, but not in court. This
was precisely the case with the old rule, setting the age at twenty-one.
The rule changed—but not in court.

Contrariwise, high consensus about a situation will protect a rule
or doctrine even when the words are not objective. Oliver Wendell
Holmes in a famous passage stated that the right of free speech did not
mean the right to shout “fire” in a crowded theater. But why? The First
Amendment, which sets out the right of free speech, says nothing about
shouting, fires, or crowded theaters, nor do the cases. Holmes meant
that general opinion would refuse to condone such an act or treat it as
legitimate expression. In the nineteenth century, no one seriously ar-
gued that the right of free speech protected hard-core pornography. It
was unthinkable that “freedom of speech” meant naked people doing
their act on a stage.

To repeat: three kinds of consensus affect the stability of rules—
consensus about words, about the role of institutions, and about out-
comes. A rule heavily supported by all three would be hardest and most
costly to change. Perhaps, of the three, the weakest and most vulnera-
ble is consensus about the meaning of words, at least in the long run,
and with regard to some words. Many rules which seem formally clear-
cut are a mass of confusion in practice. Repeated litigation or challenge
has generated complexity; the meaning of the words gets unstuck;
doctrine comes to mirror the confusion and controversy raging in the
outside world. Uncertainty encourages still further challenges, since
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experience shows that the rule has soft spots, that it bends like rubber.
The fate of invented ambiguity has overtaken the Statute of Frauds,
originally passed in England in the seventeenth century.*® The text,
which makes certain classes of contract unenforceable unless they are
in writing, is reasonably straightforward. But business, the courts, and
litigants apparently do not agree on the subject. The statute promotes
formality; this is generally in harmony with commercial practice, but
it is not the custom to write memos for all transactions. A literal
reading of the statute, since it flaunts custom and refuses to enforce
real agreements on technical grounds, sometimes leads to “unfair”
results. Centuries of opinions have battered against the statute; whole
treatises can be and have been written about its case law. The meaning
of the words has been twisted radically out of shape.

Litigants usually do not challenge a clear-cut statute that has
popular support. But sometimes, for whatever reason, litigants feel
strongly enough about an issue to go against the averages, that is, they
attack a rule which is formally clear-cut and institutionally stable as
well. These are usually lost causes, but the very challenge introduces
some uncertainty, some imbalance. The plaintiff may be an isolated
eccentric throwing his money away. But if he represents some social
force, his action may give the public a message, catalyze debate, begin
a process. If enough people hammer away at a rule which, in theory,
is well-settled, they stand a good chance of unsettling the rule. Here,
however, we would always have to ask: Why are so many attacking this
settled rule? They, or their lawyers, or both, sense some change in the
wind, or else the matter is so vital to the litigants that they cannot or
will not face “reality.” The pioneers in civil rights cases showed some-
thing of this dogged intensity. High costs in court act as a conservative
force or, more accurately, as a channeling force. They close off the
courts to any but well-recognized causes of action. They reinforce the
role of the courts in reflecting the way in which power actually lies.
Unrecognized causes of action can burst through, but only if their
adherents are very intense, or have become very numerous or ex-
tremely powerful or rich, or if the change is one which has subtly
gained a general strength, so in hindsight one could say its time had
come. The costs, in short, do not shut off all avenues of evolution, but
they raise the threshold price of change.

When open-ended rules are repeatedly challenged, the natural
response is to reframe the rules in the direction of the mechanical, that
is, toward objective terms. We will take judge-made rules as an exam-

4928 Ch. II, ch. 3 (1677).
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ple. How does a court react to unusual challenge? Every case is a
challenge of sorts, but most of these are minimal. Litigation is the
court’s normal business. Requests for change mostly come disguised as
no-change or small change. Ordinary cases do not threaten the court
as an institution in any way.

Once in a while, however, a case arises which is exceptionally
delicate or new. It may contain a serious challenge and provoke or
threaten some crisis. It is useful, however, to draw a line between
recurrent and non-recurrent crises. Two famous Supreme Court cases
illustrate what makes a crisis non-recurrent. In Wilson v. Girard,®*° an
American soldier stationed in Japan was guarding a machine gun.
Nearby, in a field, Japanese civilians were gathering spent cartridge
cases. Girard put a cartridge case into a grenade launcher, fired it, and
killed a woman. A mammoth furor arose in Japan. By treaty, the
United States could insist on trying Girard in American courts, but the
government in response to Japanese pressure waived jurisdiction. Gi-
rard brought suit in federal court, claiming his rights to American
justice. In a crisp, short decision, the Supreme Court denied him relief.
The political point was obvious. Afterwards, the Japanese tried Girard,
convicted him, and gave him a rather mild sentence. The incident died
down into history. What was needed here was quick and decisive reso-
lution, and the court obliged.

The great Steel Seizure Case of 1952°! is another example of a
non-recurrent crisis. The Korean War was on; a steel strike was brew-
ing. To ward off the strike, President Truman seized the industry. This
was bold, almost unprecedented action; it raised a storm of controversy.
Had Truman exceeded the powers of the presidency? This was the basic
issue in the case, which moved quickly to the Supreme Court for resolu-
tion. In one sense, the case went to the heart of presidential power. Yet
realistically, this was a non-recurrent case. Some president might, in
the future, indeed seize a major industry again. If so, he would surely
cite the earlier case as precedent. But in the American system, a presi-
dent does not seize a basic industry every day or for frivolous reasons.
Each situation of seizure will be difficult, delicate, special; each will be
uniquely time-bound; each will be politically volatile. These factors
dilute the importance of precedent almost to the vanishing point.

A crisis is non-recurrent when some particular person or event

50354 U.S. 524 (1957).

51 Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579 (1952); the background
and progress of the case are set out in Alan Westin, The Anatomy of a Constitutional Law
Case (1958).
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brings it on. Paradoxically, then, many crises are not crises for the
court as an institution at all. The court decides them efficiently and in
a rather satisfying way. Society wants and needs some legitimate,
impartial tribunal to put non-recurrent crises to rest. The recurrent
crisis is, institutionally, far more serious. A new problem or issue may
have emerged from the social background. The courts may have given
an encouraging response to some strong, new demand. Social forces,
ranged on either side of the issue, clamor for definition and solution of
the problem. This is a crisis which a single stroke does not banish. One
case brings on another.

The rational court will try to reduce the crisis to easily managed
proportions. It will try to develop a rule to get rid of the problem—a
rule it can delegate to others. Of course, the solution must be “right.”
It must be lawful and correct, as the court sees it, and it must “solve”
the problem for the outside world. But the rule should have the right
form as well. The ideal rule should answer whatever questions people
who use it might reasonably ask and end the constant probing lawsuits.
The rule should be as objective, as quantitative as possible. Objective,
quantitative rules are easy to apply in lower courts, other agencies, and
among the public. Such rules invoke social consensus about the mean-
ing of words and about the role of the court. Ideal rules, then, will be
numerical rules, or rules of refusal, or rules with very clear-cut
terms.>?

The reapportionment cases of the 1960s illustrate the movement
of doctrine toward quantitative form. In the United States, state legis-
latures draw boundary lines for electoral districts. Many legislatures,
however, were reluctant to redraw lines despite population change.
This froze district lines in such a way as to favor rural areas over cities
and suburbs. State constitutions called for periodic reapportionment,
but the legislatures, dominated by rural assemblymen, paid no atten-
tion. In many states—California, for example—the upper house of the
legislature was even more distorted than the lower house. Six million
people in Los Angeles County had one vote in the California senate; so
too did three mountain counties which had a total population of only
14,000 people among them.®?

Legislatures would not reform; reform would mean voting away

52A rule of refusal may seem too negative to solve pressing problems or to meet new
social demands. In fact a rule of refusal may be innovative and dramatic; for example,
a rule that no branch of government could censor any book, for any reason, including
obscenity or that the court could not review any action of the president.

83Silver v. Jordan, 241 F.Supp. 576 (S.D. Cal., 1964), aff'd per curiam, 381 U.S. 415
(1965), put an end to this system.
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their own jobs. Until 1960, the courts were almost equally discourag-
ing. They answered requests for reform with a flat rule of refusal, the
so-called “political question” doctrine.?* Reapportionment was a ““polit-
ical thicket,” not suited “for judicial determination.”*® The rule of
refusal had all the formal requirements to lay the issue at rest. It was
quantitative and clear. The trouble was it was wrong as a substantive
solution. It was not a compromise rule, and those who demanded
change simply would not accept it as final.

The rule had an effect, of course. It set up heavy odds against
change, but the price was not high enough to keep litigants away.
There was a further problem: In Colegrove v. Green, decided in 1960,
the rule of refusal won only a bare majority. This close division was a
sign of instability; it gave hope to those who wanted change. New
justices and slight variations in facts encouraged fresh attacks. In
Gomillion v. Lightfoot (1960),%¢ plaintiffs complained that the bounda-
ries of Tuskegee, Alabama, had been gerrymandered to keep blacks
from voting in city elections. The Court agreed and voided the bound-
ary iines. Gomillion, said the Court, was not the same at all as Cole-
grovev. Green, where there was no racial issue. Nonetheless, it was easy
toread Gomillion as another sign of weakness in the rule of refusal.
The rule of refusal, in other words, no longer seemed a flat no. It was
a maybe, and a maybe, unlike a no, is not a quantitative term. A rule
of refusal with this weakness loses even its formal claim to govern.

In Baker v. Carr (1962),°" a majority of the Court abandoned the
rule of refusal. Plaintiffs in this famous case attacked the apportion-
ment of the Tennessee assembly. They claimed that many people in the
state were underrepresented and thus were denied the “equal protec-
tion of the laws.” The Supreme Court’s actual holding was narrow:
merely that plaintiffs had stated a valid complaint and were entitled
to be heard. The case was sent back for full trial.

Baker v. Carr provoked much comment, some quite critical. The
case undid the rule of refusal and paved the way for further evolution.
Legislatures might have taken the hint and worked out their own
solutions. The rule in Baker v. Carr was formally unstable. It lacked

%4The “political question” doctrine had served the Court well on other occasions; it
was a good rule of evasion to avoid conflict with the executive branch or to keep out of
areas that might threaten the prestige of the Court. The leading case on the “political
question” doctrine was Luther v. Borden, 17 U.S. (7 How.) 1 (1849), arising out of the
so-called Dorr rebellion in Rhode Island.

55Colegrove v. Green, 328 U.S. 549 (1946).

56364 U.S. 339 (1960).

57369 U.S. 186 (1962).
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objectivity; it could survive only if it led to out-of-court compromise or
touched on some wellspring of consensus, or if the matter was so trivial
that it ceased to agitate the law. Baker v. Carr moved toward a solution
in the substantive sense, but in the formal sense, it was a step away
from a stable solution. It overturned an objective rule and put a discre-
tionary rule in its place. Within one year after Baker v. Carr, there
were seventy-five cases on reapportionment pending in the federal
courts.*® Every legislative body was under a legal cloud. A few legisla-
tures made minimal changes. Reform groups, who now smelled victory,
refused to accept these. The Supreme Court felt forced to meet the
ultimate question head on: What standards should guide reapportion-
ment? In other words, the court was asked to frame the solution itself,
then hand it on to lower courts and other agencies.

What happened next is well-known. Briefly, the Court moved to-
ward a formal solution. Six cases, headed by Reynolds v. Sims®® (1964),
ruled, in essence, that states must apportion both houses on a strict
population basis. The language of the case, to be sure, was cautious,
stressing the need to handle each situation carefully and individually
and conceding that states did not need to draw their lines with “math-
ematical” precision. Yet, on the whole, the Court did not frame a
discretionary rule. The actual rule is often loosely referred to as “one
man, one vote.” This loses some of its subtleties but accurately reflects
the central point. The Court drafted a rule that would solve the prob-
lem formally—in short, a quantitative rule.

Of course, a hard and fast rule is only an attempt to solve a prob-
lem. A rule must also “solve” the social and institutional problem. This
it does if it wins enough acceptance so that the cost of challenge,
measured against the likelihood of change, will deter those groups still
opposed. If not, these groups will repeatedly challenge the rule, and the
Court will have to retreat or suffer some loss in power or prestige. The
Court cannot know in advance how the matter will end. In the reappor-
tionment cases, the immediate reaction was ominous. There were an-
gry cries from wounded politicians, a proposed constitutional amend-
ment,®® fulminations in the press, and waspish carping in the law
reviews. But then these passed; now the decision seems firmly, even
serenely, entrenched. Even during the period of protest, the opposition
worked on Congress, not on the Court—a sign of hopelessness, vis-a-vis
the Court, if not of acquiesence.

58R. Hanson, The Political Thicket (1966), p. 57.
590377 U.S. 533 (1964).
80See Alexander M. Bickel, Politics and the Warren Court (1965), pp. 148ff.
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Many factors, then, determine when a rule will be stable. The first,
and no doubt most important, is its level of support in society. This
support cannot be measured by a head count of citizens.®’ The legal
system has many facets, angles, and institutions. An institution often
has its own special constituency; the support of this constituency is
more important than that of the rest of the public. The federal courts,
for example, have played a special role as guardians of the rights of
minorities. Minority groups are significant customers for the courts.
Rules unacceptable to them will tend to be unstable, that is, open to
repeated challenge, even if a diffuse national majority (and an intense
majority of the Jackson, Mississippi, city council) supports the rules.

The form of a rule also affects its stability. This counts less than
the level of social support, but is not trivial. Objectivity is vital to the
application of law. Ultimate use of a rule is always concrete. One either
does or does not arrest Mr. Smith. A court either does or does not award
Blackacre to the plaintiff. A jury awards a plaintiff $10,510.63 for his
injury. A verdict of a “reasonable’” amount would be absurd; the matter
must end somewhere; anything else is delegation. Similarly, appellate
decisions are binary; they take a simple yes-no form; they reverse or
affirm.

Objectivity affects the cost of challenging a rule. A plain, straight
rule, a mathematical rule, is safer from attack than a vague rule. As
we pointed out, this is only a special case of a more general proposition:
that what keeps a rule stable is its social support. Objectivity, in this
society at least, affects social judgment about the legitimacy of judicial
behavior. The plainer the meaning of the words in a law, the tighter
the court is bound to follow them as written. Other agencies, of course,
may have more freedom of action—the legislature, for example, which
has primary legitimacy.

The reapportionment rule followed the path from discretionary to
objective form. This path is typical, but by no means inevitable; it is not
a “law.” Nor does a rule move with any particular speed. Some rules
take centuries to change to objective form. Everything depends on the
strength and will of the litigants, that is, the moving social force. In the
legal system, at any given time, many rules are in motion; others are
stable and at rest. Many rules can be analyzed as moving toward the
quantitative. At the same time, some rules, which represent old com-
promises and balances, are under attack. The attacks, if strong and
frequent enough, may break open formally stable rules and start them
on their travels in search of new, more acceptable solutions. Rules and

81See Chapter VI, pp. 162-165.
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rule-makers, flushed out of one burrow, run about like frightened rab-
bits till they find another, hopefully one of more permanent repose.

At any given time, one finds some issues whose formal solution is
hopelessly unpredictable. Forces are well balanced, the courts divided
and confused, society torn apart over means and ends. Here all will be
uncertainty and flux; litigants will constantly test the boundaries of
doctrine. At present, obscenity law is in this position. The nineteenth-
century consensus on the limits of sexual candor has completely
broken down.®? No new consensus has replaced it. It is easy to dream
up a rule which would provide formal stability. The courts might end,
once and for all, any censorship of books. But a large part of the
articulate public is unwilling to accept this; and the court has never
wanted to go so far. No objective test of obscenity has ever been accept-
able to the court. Such a test would be hard to devise. Existing “tests”
are empty formulae. There is no logical resting place. Public opinion
is vigorous on all sides of the issue. No stable delegation is in sight; the
issue is stalled at dead center. Courts rule on particular movies and
books, one by one; they make feeble attempts to generalize, and doc-
trine wobbles back and forth.®®

Common-law courts, by tradition, have denied that they made up
new rules. Even today, judges change the law, by and large, in a
gradual way, bit by bit. Judicial behavior is supposed to be slow, evolu-
tionary, creeping along a continuum. Tradition favors clandestine
change. Tradition supports vague, qualitative rules, rules rather empty
of content, rules capable of expansion by small degrees, discretionary
rules that conceal the fact of change. But these traditional ideas inhibit
the courts when pressure seems to call for new rules. Stable rules, as
we have seen, tend to be quantitative. How can a court reconcile its
institutional need for stable rules with these cultural constraints?
Courts have at their disposal a number of techniques. They can, for
example, absorb some quantitative term which has independent mean-
ing or legitimacy, either in the legal system or in the outside world. The
rule against perpetuities which limits how long property can be “tied

%2For background, see Norman St. John-Stevas, Obscenity and the Law (1956), pp.
100-171. The United States Supreme Court did not decide any important case on ob-
scenity and free speech until Roth v. U.S., 354 U.S. 476 (1957). The question, what is
obscene, had been litigated from time to time beforehand. Judge Woolsey’s decision, in
U.S. v. One Book Called “Ulysses,” 5 F. Supp. 182 (S.D. N.Y. 1933), was a landmark case.

%3See Raymond F. Sebastian, “Obscenity and the Supreme Court; Nine Years of
Confusion,” 19 Stan. L. Rev. 167 (1966). Lately the Supreme Court has tried to throw the
whole matter back to the states. With what success, only time will tell. Miller v. Cali-
fornia, 413 U.S. 15 (1973).
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up” in a trust or some similar arrangement®* illustrates this technique.
The rule grew slowly and reached its quantitative stopping point
around 1800. In its classical form, the rule invalidated any future
interest unless it would vest within “lives in being,” plus twenty-one
years. Why twenty-one years? Twenty-one was the common-law age of
majority, the age at which a minor left “the empire of the father,” and
entered “the empire of reason.”’®® There was some point in framing the
rule, partly in terms of the distance from birth to legal majority. But
the number twenty-one had special virtue for the rule; that is, it al-
ready had a legal meaning. Thus the courts could import it into a newly
shaped rule without seeming to pass beyond institutional limits.

RULE-SYSTEMS

So far, we have discussed patterns of change in individual rules.
But the same logic applies to rule-systems, networks of interrelated
rules. Rule-makers will move systems of rules toward objective, quan-
titative form for much the same reasons and under much the same
conditions as single rules. The key concept, once more, is challenge. A
person in authority prefers, no doubt, to have a free hand. A teacher
likes to run his own classroom, a judge his own juvenile court. Author-
ity does not like binding rules. But when challenged, authority will
retreat toward greater specificity. We earlier pointed out that codifica-
tion often served as a kind of treaty limiting the power of magistrates.
Moreover, we saw that society needs formal “law” when consensus
breaks down. Specificity is a higher degree of formalization than non-
specificity. The less trust, the less acquiescence in discretion, the
greater the need for hard-and-fast rules. Hence, areas of living law
struggle toward acceptable compromises between opposing sides; these
take quantitative form. This observation applies to whole “fields” of
law, to codes and statutes, as well as to judicial rules. It even applies
to movement across institutions, for example, from judge-made law to
code law.

One common and illuminating pattern goes as follows: First, an
authority enunciates a rule. The rule applies to a life-situation which
is or becomes the subject of conflict. In the process of pulling and
hauling, the single rule splits under pressure. Courts and other bodies
develop a whole system of more and more complicated rules. Finally

%4The classic American formulation of the rule is in John Chipman Gray, The Rule
Against Perpetuities (1886).
851 Blackstone’s Commentaries, 453.
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the groups on various sides of the issue work out a new legal solution
in compromise form. This will probably be more mathematical, more
objective than the prior state of the law.

We will use the law of industrial accidents as a convenient exam-
ple.®¢ We can take the fellow-servant rule as our starting point. This
was a simple rule of refusal. An injured workman could not sue his
employer, if the negligence of a fellow-servant, that is, another work-
man, was the cause of the accident. In modern industrial society, the
rule took from the workman any practical remedy for injury. “Employ-
ers”’ were mostly corporations or absent entrepreneurs. Negligence on
the job had to be the negligence of a fellow-servant. The injured work-
man could, of course, sue his co-worker, but workers had no money and
did not carry insurance.

As we noted, the fellow-servant rule can be conventionally traced
to an English case Priestley v. Fowler decided in 1837." Four years
later, an American court adopted the rule in a railroad case.®® By the
1860s, the rule was universally in force. It was not finally abolished
until the states adopted workmen’s compensation systems; this they
did one by one between 1911 and 1948.

The fellow-servant rule was harsh, but formally speaking, it was
stable. Still, after one generation of enthusiasm, it began to lose its
political strength. When the rule was first adopted, it fit what influen-
tial people thought was needed to help the economy grow. Transport
and manufacture had to be coddled.®® This stage of great popularity did
not last. Once the railroads were built, for example, there was less
passion for encouraging them at any cost. The rise of labor unions
added a powerful adversary. In court cases, judges were not immune
to feelings of sympathy. The rule was strong medicine; men were crip-
pled or killed in industrial accidents, leaving families in need. It was
hard to refuse some relief for the victims. Judges and juries began to
manipulate the rule. Some litigants won.

This weakened the rule, however; and the weakness had an inevi-
table effect: It encouraged more litigation. The courts developed “ex-
ceptions.” Soon the rule was no longer clear-cut; it no longer solved the

%6See Lawrence M. Friedman and Jack Ladinsky, “Social Change and the Law of
Industrial Accidents,” 67 Colum. L. Rev. 50 (1967).

67150 Eng. R. 1030 (Ex. 1837), but see Chapter VII, p. 171.

%8 Murray v. South Carolina RR., 26 S.C.L. (1 McMul.) 385 (1841); followed soon by
the influential case of Farwell v. Boston & W. RR., 45 Mass. (4 Metc.) 49 (1842).

%®See J. Willard Hurst, Law and the Conditions of Freedom in the Nineteenth Cen-
tury United States (1956); Stanley I. Kutler, Privilege and Creative Destruction, the
Charles River Bridge Case (1971).
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problem even formally. Only continued loyalty could guarantee effi-
ciency for such a rule. It did not get or keep this loyalty. No doubt, the
rule prevented thousands of lawsuits, but it did not choke off all indus-
trial accident actions. The weaker it got, the less it achieved its pur-
pose. Litigants and lawyers saw the weakness and brought more cases.
At the height, or depth, of its amazing career, the simple rule had
spawned an incredible complex of sub-rules, exceptions, and exceptions
to exceptions. Whole treatises were written on the subject. A text on
the law of master and servant, published in 1913 on the eve of abolition,
spent no less than 524 pages discussing the ins and outs of one of the
sub-rules.”® There were literally thousands of reported cases on the
fellow-servant rule and uncounted numbers of lower court decisions.

The system of rules now included statutes and pieces of statutes.
These too showed how far consensus about the doctrine had broken
down and the growing strength of opposing pressure groups. As early
as 1855, a Georgia law sharply cut back the rule for railroad cases.”
Twenty-five states tampered with the rule, as regards railroads, before
1911, yet railroad accidents had once been the prime source of accident
litigation. Every year legislatures bit deeper and deeper into the rule.

In this middle period, the rule was so complex and so costly that
it benefited no one, not industry, not labor. Most workmen did not
recover any damages; yet industry spent vast sums on insurance, law-
yers’ fees, and other frictional costs. The stage was set for a compro-
mise. This was workmen’s compensation, which put an end to the
fellow-servant rule once and for all.”? Compensation laws made the
employer liable without fault for any industrial accident. But the law
also placed strict limits on the amount of recovery. Under the old tort
system, the jury was free to award whatever it liked in damages. But
in Wisconsin, for example, under the 1911 law, if an accident caused
“partial disability,” the worker could not receive payments of more
than 65 percent of his wages while disabled. The total recovery could
be no more than four times his average annual earnings.”® The new

"°This was the so-called vice-principal rule, the rule that an employee could sue, if
the negligence was that of a supervisory employee, a “vice-principal.” The text is C.
Labatt, Commentaries on the Law of Master and Servant, 4 vols. (1913).

"'Ga. Acts 1855, No. 103. Railroad workers could recover for injuries caused by
fellow-servants, so long as they themselves were free of negligence.

"2The first statute to survive a court test was Wisconsin’s, upheld in Borgnis v. Falk
Co., 147 Wis. 227, 133 N.W. 209 (1911); an earlier New York law had fallen, Ives v. South
Buffalo Ry., 201 N.Y. 271, 94 N.E. 431 (1911). Mississippi was the last state to enact a
compensation law, Miss. Laws 1948, ch. 354.

3Wis. Laws 1911, ch. 50, § 2394-9(d).
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system in short was precise, objective, actuarial. It was meant to be
quantitative and clear—a new and hopefully stable resting point, like
the rule against perpetuities or the rule of one-man, one-vote. And the
law was a substantive compromise. It captured the huge frictional cost
of the old system. It compromised the issues, gave both sides some
advantages, made litigation less likely, and divided the savings be-
tween capital and labor.

Industrial accident law thus developed in three stages. In the first
stage, the rule appeared—simple, objective, clear-cut. In the second
stage the rule broke down; it became “riddled with exceptions.” In the
third stage, the legal system started afresh. It codified a new rule-
system, made up, for the most part, of clear-cut rules. There is an
obvious resemblance to the reapportionment story. There too a me-
chanical rule, a rule of refusal, broke down; a complex period of unset-
tlement followed; then came a stable resting point, once more quantita-
tive and mechanical. In one case, a single rule changed form; in the
other, a rule split up into a whole set of rules and ended up as a major
codification.

Social theories of law suggest that at any given time existing rules
reflect with rough accuracy those social forces actually bearing on the
subject of the rules. Sometimes, one interest group is clearly dominant.
In court cases, one party wins and one party loses. Compromise is not
uncommon, but it is not in any event the norm. In whole systems of
rules, judicial, or legislative, or both, it is much less likely that one side
totally prevails and another loses out. The legal system will probably
reflect all social forces in proportion to their influence and power. Yet
no interest group has absolute power and none absolute zero, at least
in theory.”

The problem of legal change is a little like Zeno’s paradox, the race
between the tortoise and the hare. Any given state of law is a kind of
equilibrium. Everybody’s interest is reflected in proportion to his
power. How then is it possible to change? The simplest explanation is
that the outside context changes. The map of power shifts. Wars, acts
of God, new technology, or development or decay of the economy alter
social relations, and legal change follows rapidly, obediently, the-
reafter.

Change in attitude or perception can also be the spur, altering in
kind or amount the pressure of the social world on the legal system.

"4In practice, some groups have their way, for all intents and purposes, in particular
sub-areas which society concedes to them; and some groups are such pariahs that they
gain little or nothing of value.
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As we have noted, interests in the abstract do not make law. What
makes law are demands—social force actually applied. An “interest”
of an “‘interest group” is not a fact of the real world like a horse or a
hurricane; it is merely a perception. Perceptions come and go. People
who felt that Los Angeles needed more highways turn into people who
feel that highways are ruining the city. Reformers argue, persuade,
mobilize, mold, and manipulate opinion. They persuade, in the main,
by bending perceptions of interest. A successful reformer affects the
amount of force that will bear against legal institutions. He persuades
people to write their congressmen or bring lawsuits—even to riot in the
street. Equally important, people must believe or be persuaded that it
is practical and right for them to demand from the law what they see
as their interests or needs.

At any given time, many rules and rule-systems are stuck in the
middle stage of their three-stage development.”® This stage is unstable
and inefficient. It is costly in dollars spent on litigation, not to mention
the many other costs of uncertainty. Sometimes a point is reached at
which battling interest groups finally realize how much they all suffer
from this lack of efficiency; they discover that they can move without
loss to a new and better stage of law. They can expropriate the friction
costs and divide them among themselves. This too is a source of legal
change. One way to look at workmen’s compensation, for example, is
as an implicit agreement between business and labor that they would
come out ahead if they abolished the old tort rules, swept lawyers,
insurance, and litigation away, captured these costs, and redivided
them among themselves.

In the first stage, in other words, a dominant interest or some
popular viewpoint gets a rule enacted or adopted in its favor. The rule
will usually be clear-cut; it will distribute rights, goods, or power as the
dominant interest wishes. The fellow-servant rule served business and
the railroads; people of influence probably generally supported it.

The second stage may follow exogenous changes in power. By 1880,
labor had gained muscle; railroads were no longer the darlings of public
opinion. But business in general, and the railroads in particular, still
remained strong. This was a stage of conflict, struggle, and adjustment
—therefore, of legal complexity. Formal efficiency gave way to inefhi-
ciency. The law became “confused,” muddled, difficult. Frictions pro-
duced a multitude of rules and counter-rules. The rule-system repre-

75See, for one example out of many, the description of the law and practice relating
to imprisonment for debt in New York in Peter J. Coleman, Debtors and Creditors in
America: Insolvency, Imprisonment for Debt, and Bankruptcy, 1607-1900 (1974), p. 121.
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sented more or less accurately the balance of forces. Society was hope-
lessly divided over industrial accidents. The rule-system mirrored
these divisions. The inefficiencies, however, did not in themselves
benefit the contending forces. They benefited only the middlemen—
lawyers and insurance adjusters among others.

Before stage three, the inefficiency became gross and manifest. It
became rational then to capture the costs and redivide them by some
formula of compromise. Such an outbreak of rationality is not inevita-
ble; it may come slow or fast; frequently reformers help it along; ideo-
logical disputes, hatred between groups, may delay it. The fresh start
will be a new, clear-cut rule or system of rules; it will reflect relation-
ships of power but more efficiently than the rules in the second stage.
Stage three was the stage of workmen’s compensation.

What has been described is a model, a picture, a pattern, not a
theory. It is a model that fits reality at many points. It helps explain
why some areas of law are “muddled” or “confused” and others clear-
cut. There is no way to predict how long a rule or rule-system will stay
in one stage. That depends upon interests, perceptions, and events.
Some rule-systems are mired so deeply in stage two that one wonders
if they will ever emerge. The legal profession, one must remember, has
a pocketbook interest in stage two, the stage of complexity, and will
fight to maintain it, tooth and nail. The struggle for “no-fault” in auto
accident law is a struggle for stage three over the dead bodies (so to
speak) of lawyers who make money out of accident litigation.

Of course, there are other patterns of legal change. The starting
point (stage one) may be a vague rule, a rule of total delegation. This
too may flow from a situation of dominant power. Before Gault, a vague
rule of broad delegation gave utter dominance to judges in juvenile
courts.”® Right now, the system is rapidly moving, but to what destina-
tion is unclear. Different social situations require different starting
points.”” A rule of private entitlement must be clear-cut; a rule under
which the state exerts dominance, like the teacher in an old-time class-
room or the Puritan magistrate, can be vague and broad, delegating
enormous power to itself or to others. In any case, rules flow from the
social setting. They change as it changes. They rise and fall with these
forces, like a tide, obeying the pull of a power that cannot be seen.

"¢In one sense, however, the power of juvenile judges depended on a rule that upper
courts would not tamper with the holdings of the juvenile judge. This was, of course, a
rule of refusal.

"It is worth repeating that each rule is a “starting point” only for analytical pur-
poses. In the real life of the law, one does not find neat “stages.” Each rule is a beginning,
middle, and end in itself.
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