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FOREWOR D 

THE POVERTY PROGRANI and the legal issues it radiates, to which this 
Carlin, Howard, Messinger volume is addressed, may be traced to many 
sources - to origins in the values of \"estern civilization; to the social psy­
chology of the times; and, of course, to the immediate exigencies of politics. 

For lawyers, however, there is a pretty clear genesis in the great civil 
rights decisions of the Supreme Court of the United States. Brown v. Board 
of Education, and other decisions out of the same mold which firmly declare 
that all Americans without regard to race are equal, had two big side effects: 

(1) The equal protection notion stimulated legal decisions that men must 
be treated equally by the law without regard to whether they are rich or 
poor. And so, there have been holdings that a defendant is entitled to a 
lawyer, and to a transcript, and otherwise to defend himself in criminal pro­
ceedings even though he cannot afford them. This line has barely begun 
and promises to carryover into issues like the right to bail, to engage a 
psychiatrist, to employ investigators, and so forth. 

On the civil side, courts have held the poll tax unconstitutional as an 
impediment to voting by poor people. It is illegal to close the public schools 
in one county while keeping them open in another: this invidious denial is 
against the community generally, not merely Negroes. How far this develop­
ment will continue is not yet clear. Already some of us are alleging that the 
constitution is violated when certain areas of a town are denied municipal 
services such as sewers, police protection, paving of the streets, recreational 
facilities, lighting, and so forth, when these are furnished to other sections. 
When all the swimming pools are in the part of town that needs public 
recreation least, and the poor parts of a city can't even turn on fire hydrants, 
that may not merely be unfair. It is quite possibly unconstitutional. If we 
develop a legal remedy on this issue alone, it will be much better than the 
trial by battle which brought portable swimming pools to some parts of 
Chicago in the summer of 1967. If the doctrine that municipal services must 
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be furnished to rich and poor areas alike is valid, it is valid without regard 
to race - it is for all the poor. 

(2 ) By far the greater contribution of the civil rights decisions, and acts 
of Congress inspired by those decisions, has been the awakening of con­
science, the creation of crises, the confrontation with the ultimate reality 
that enforcement of the equal protection clause has required. 

For generations racial segregation obscured issues of poverty while in its 
own manner generating a good deal of it. As long as Negroes could be kept 
behind the curtain, literally and figuratively (How many remember that in 
the 1950's Negroes traveling 011 railroad diners \vere physically seated behind 
a curtain!), the country could ignore their schooling, their economic status, 
their housing. 

But once the decisions of the Court said that in principle all persons, 
without regard to race, must be treated as pmt of this country, that Negro 
school children may not be kept in segregated schools, awesome implica­
tions appeared. The Negro kid who was admitted to a white school didn't 
come from a decent colored school, much less a desegregated one. He most 
likely came from a home lacking much of the background that helps a child 
succeed in school. He came, probably, from an unlivable slum. He possibly 
had no father at home and his mother, or father, if he had one, couldn't get 
a decent job. ~vlaybe he or she was unable to get work because of race. 
Just as likely he or she had no training to do a job under the new regime of 
automation and mechanization-even if a job could have been had. 

In short, problems of society generally began to emerge. And they are 
not problems of race alone, but of poverty. 

The two greatest spurs to improving American education since 'World 
War II, if we take education for an example, have been the launching of 
the Russian Sputnik and the school segregation cascs. From those influences 
flowed institutions like Project Headstart and experiments in team teaching, 
teaching machines, educational parks, and other innovations. 

The rethinking about schools is but an example of rethinking about the 
economy, about housing, about welfare programs, and the rights of other 
minorities that would not have occurred without the civil rights revolution. 
In a certain sense, if we ever find any satisfaction in the legacy of slavery, it 
is that it generated enough emotion and political force that certain issues 
confronting society generally now receive attention. Without the civil rights 
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revolution no one can doubt that there would be no poverty program today. 

Those of us who years ago were concerned solely with what I might call 
orthodox issues of civil rights have, little by little and for a time not fully 
realizing it, been dealing more and more with questions of poverty and 
issues that affect all Americans. Some of us have become involved in cases 
seeking to make precedent on poverty law questions similar to the way in 
which we have, over the years, been involved in civil rights cases. 'Ve are 
filing welfare cases involving the man-in-the-house rule and the employable 
mother rule; housing cases, involving the right of public housing officials to 
evict without a hearing or to refuse to house mothers with illegitimate chil­
dren. There is litigation over the right of poor persons in private housing 
to defend eviction proceedings without having to post a bond in twice the 
amou nt of the rent. In criminal prosecutions, there is the issue of whether 
an indigent may be released without bail '."here an affluent person would 
have been released because he had the money to put up bail. Cases are 
asserting the right of an accused misdemeanant to request and have granted 
court appointed counsel, and so forth. 

But for lawyers, the history of civil rights teaches us something about 
technique as well as substance. The school segregation cases and other lead­
ing civil rights litigation were successful for a variety of reasons, not the 
least of which was that the law had to develop along with the moral and 
social needs of the times. ,;Ve know also, however, that courts do not merely 
register moral judgments; they pass upon the substance and technique of a 
litigation. A case with a good record brought according to the proper pro­
cedure, at the right time, will bring better results than something quickly 
tossed together and rushed into court. But that bad case often can, and often 
does, make a precedent which will undercut the good case that otherwise 
might have carried the day. 

Many romantic tales have been told about how the civil rights cases of 
the past generation were conducted - as if by computer from some stainless 
steel combat information center. In fact, there were plans which on numer­
ous occasions were changed. There were spur of the moment decisions which 
deviated from preconceived notions. The original plan in 1933 was to bring 
a large number of separate-but-equal cases at the elementary and high school 
level, and, by economic pressure, force the South into integration. As the 
plan was finally formulated, it was changed to a constitutional attack on 
segregation under the theory of Yick Wo v. lIopkins, that is, that the segre­
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gation laws, in fact, were implemented unequally universally and therefore 
were unconstitutional. 

As the campaign got rolling, it ignored elementary and high schools and 
concentrated on law schools, and indeed upon states with white law schools 
and no Negro ones. Yet before the decisions in Sweatt and McLaurin, which 
outlawed segregation in graduate and professional schools, the elementary 
and high school cases were already underway. But those cases proceeded 
alternatively on two theories: (1) physical inequality and (2) the charge 
that segregation per se was unconstitutional. Following Sweatt and McLaurin 
we took a cue from some of the considerations that went into those decisions, 
and social science testimony was introduced as well. 

But the one thing that the cases had in common was that they were 
considered. They were considered with regard to one another, to their 
sequence, and to their theories. Sometimes they were brought consistently 
with one another and sometimes deliberately inconsistently, offering options 
to the courts. 

As we now move into an era of poverty law, which today is in some 
senses comparable to the civil rights law of the mid-thirties, we ought to 
reflect on that experience. There are differences and similarities. Obviously, 
many of the questions that individuals, government funded offices, privately 
financed offices serving the poor, and others face is that many of the legal 
questions we deal with are not susceptible to treatment that is consistent 
nationally. Many questions are questions of state law, such as the validity 
of an installment sales contract at unconscionable rates of interest. However, 
even as to issues like these, state courts often follow one another. 

Some state c'Ourts are held in higher regard than others. Some are more 
readily persuasible to our views than others. Where uniform legislation is 
involved, there is a strong tendency toward uniformity of judicial treatment. 
Some stem from national law, such as those arising from state enforcement 
of federal welfare regulations. Some are of constitutional dimension, such as 
the question of whether a public housing authority may evict a tenant with­
out notice and hearing contrary to the due process clause of the Fourteenth 
Amendment. 

It would be illusory to think that the many diHerent individuals and 
groups handling poverty law litigation could possibly coordinate the thou­
sands of cases that we will be handling each year. But certainly we ought to 
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be thinking about the same issues. We all ought to be aware that the con­
sequences of an isolated litigation may radiate beyond a particular com­
munity. Vve ought to take benefit from the experience of our brothers in 
similar cases. \Ve ought to be exposed to the best thinking that exists on the 
issues we worry about. We ought to communicate with one another to see 
what effect one case, or one approach, or one theory may have on another ­

and perhaps on the country as a whole. 
Central to what we do in so uncharted an area are the questions of what 

difference our lawsuits will make in law and society - questions of social 
priority and social effectiveness. Jerome Carlin and his associates have dared 
to pose the problems we must probe and how and when we should delve 
into them. Rarely, if ever, have such provoking questions been put at the 
outset of a legal undertaking. If we pursue only some of them, we shall have 
laid a sound foundation for a legal structure that will shape the quality of 

American life for generations to come. 

JACK GREENBERG 

Director-Counsel N.A.A.C.P. Legal Defens·e and 
Educational Fund. 

June, 1967 

New York, N. Y. 
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PREFACE 

IN 1963 The Center for the Study of Law and Society accepted a grant 
from the Russell Sage Foundation for the purpose of examining issues and 
perspectives bearing on the administration of civil justice. It was hoped that 
some ground might be laid for research that would be of interest to social 
scientists and of value for legal reform. 

The civil justice project stimulated considerable exploratory research 
and dialogue at Berkeley, involving lawyers, political scientists, and sociolo­
gists, especially regarding the nature of the adversary principle and its place 
within a developing legal order; the wide variety of settings, private as well 
as public, within which justice is administered; the significance of the ad­
ministrative process for the quality of justice and for legal change; the ethics 
of the legal profession; the emergent structure of court systems and the 
capacity of courts as we know them to deal with new problems, such as 
mass trials of civil rights demonstrators; the interplay of criminal and civil 
justice, as in welfare administration. A continuing theme and question was 
the ability of our legal institutions to change and to serve as effectivc 
vehicles of social change in other segments of society. 

As discussion proceeded, it became evident that the field of law and 
pov'erty should be of central concern to social scientists and lawyers, not 
only for its practical significance but because so many of the more general 
problems affecting the quality of justice are highlighted in that context. There­
fore it was decided to undertake a comprehensive review of what is known 
about the administration of justice to the poor, with a view to identifying 
issues for debate and discussion, issues that would stimulate questioning 
and policy-relevant research. 

Civil Justice for the POOl', reprinted here from the November 1966 
issue of the Law and Society Review, is a report of that inquiry. It suggests 
that the administration of justice cannot be separated from the quality of 
the substantive law affecting the poor; that mass-production justice, the 
paternalism of welfare programs, and the political weakness of the poor tend 
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to weaken or attenuate standards of procedural justice; and that legal repre­
sentation has been, in this field, inadequate to the task. A major emphasis 
is the need to increase the civic competence of the poor as a condition of 

their effective participation in the legal order. 
In our time, there is an increasing demand for justice of high quality. 

This demand, being made by ever-larger numbers and by groups that have 
hitherto been largely silent and unheard, will test and try our legal institu­
tions. It is fitting that we do all we can to enlarge the commitment and 
awareness of those who might be able to help meet, in their own way, the 
foreseeable crises of social understanding and of social policy. W e are grate­
ful to the Russell Sage Foundation for its support of that effort. 

JEROME E. CARLIN, JAN HOWABD, 

and SHELDON L. MESSINGER 

June, 196i 

Berkeley, California 
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CIVil JUSTICE AND THE POOR 
Issues for Sociological Research 

Jerome E. Carlin 
Jan Howard 
Sheldon L. lvlessinger 

In this report on civil justice and the poor we seek to examine issues relevant 
to the sociology of law. We have studied law and poverty because this area 

seems to us most likely to call into question conventional assumptions about the 
structure, conditions and consequences of legal administration. Here, we believe, 
the actual operation of the legal system is most likely to deviate from received 
notions; and at this stage of inquiry gross deviations may be most useful in stim­
ulating research issues and perspectives. We have emphasized the civil instead 
of the criminal side because sociologists have given it so little attention . 

This report is based on a survey of recent social science and legal literature 
supplemented by exploratory observations of the dealings of various agencies 
with the poor, and by selected interviews with attorneys and other legal function­
aries. Examination of these materials confirms the widespread impression that 

AUTHORS' NOTE: This monograph is part of a continuing effort at the Center for the 
Study of Law and Society, University of California, Berkeley, to formulate a program of 
research on the administration of civil justice. The project has been supported by a grant 
from the Russell Sage Foundation. An earlier report stemming from this project is: Jerome 
E. Carlin and Jan Howard, Legal Representation and Clnss Justice,12 U.C.L.A. Law 
ReView, 381-437 (1965). We wish to acknowledge the valuable contribution of the 
fOllowing research assistants whose observations and interviews are partly incorporated 
in the body of the report: Jan Hermes, Ian Kennedy, Frederic LeClercq, Aryay Lenske 
and Nancy Lichtenstein . Ann Fagan Ginger and Harvey Wittenberg helped· document 
the section on the law. We also wish to thank our colleagues Philip Selzick, Harold 
Wilensky and Philippe Nonet for their many substantive as well as editorial suggestions. 
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the poor are less likely than the rich to enjoy the benefits and protections accorded 

hy the law. Four aspects of the prohlem are considered : ( 1) th e character of 

the law as it concel11S the poor; (2 ) the treatment of the poor by courts and other 
legal agencies; (3 ) tbe legal representation received bv th e poor; and (4) the 
capacity of the poor to use the legal system . 

The poor, as we have said, generallv obtuin less protection from the law 
than the rich. It seems clear from the literature tha t tJlev have no less need for 

such protection. Even a brief catalogue suggests that thev have man~1 grievances 
that 	are proper matters for legal consideration. 

To begin with, the poor are frequently in market situations where illegal p rac­
l

tices prevail Consumer fraud, for example, is widely prevalant and takes ma ny 

forms, including misrepresentation of price, of quality, and even Df the identity 

of the seller. The low-income consumer is particularly susceptible to these abuses. 2 

The cost of credit is very commonly disguised and the poor are apparently most 

often deceived.
3 

Furthermore, the collection practices used against the poor are 
harsh, often illegal, and sometimes amount to sheer extortion ."' 

1. \Ve recognize, of course, that the poor themselves are often moved by their economic 
and social situation to engagc in illegal practices. 

2. 	See D. CAPLOVITZ, THE POOR P.w MORE 142-45 (1963). Also note the followin g: 
In this "captive" [consumer] market, unethical practices flourish: "bait ad­

vertising," "SWitch sales," reconditioned goods sold as new, tie-in "contest" 
prizes. Exchanges are Virtually unknown; the bllyer is "shIck" with his
bad bargain . 

P. \VALD, LAW AJ'.;D POVERTY 1965 24 (1965) . For a description of various techniques 
used to disguise price in the automobile market, see 1Vhy A.uto Dealers DOTi't Like Cash 
Buyers, 30 CONSU1I1EH REPORTS 2.58-61 (1965) . Although the poor are not the only ones 
subject to such abuses, they appear to be most vulnerahle to the deceptions involved. 

3. CO:-iSUMEH REPORTS notes that "In the present market, the rate of credit charges is 
usually concealed and, even when it is revealed, comparisons are difficult because the rates 
are stated in too many c1ifferent ways." See Interest Rates, 29 CO"'SUMER REPORTS 504-05 
(1964). A recent study of a sophisticated group of middle class consumers (Subscribers 
to CONSU1I1ER REPORTS) showed that few ( 18%) knew either the truc annual rate of inter­
est they were paying or the percentage of principal they paid as interest. Those who knew 
the true rate of interest paid least for credit; the totally ignorant group paid most. See Id. 
at 505. It seems reasonable to assume that poor subjects would have tended to fall in the 
latter group, among those totally ignorant of the cost of credit. 

4. Patricia Wald notes: 

The collections necessary to stay in business are achieved by a variety of 
coercive devices. Garnishment threats are effective. \Vhat is at stake often is the 
purchaser's joh. Employers, particularly in low-skilled, high-turnover employ­
ment, are loathe to bother with wage attachments; firing is easier. Creditors 
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The law of contract is a weak reed for the poor man. Slum landlords are 

ndtoriously delinquent in fulfilling their obligations to provide services and repairs. 
These owners, it has been noted : 

feel little economic pressure to keep their low-income housing repaired and 
habitable, or to rehabilitate badly c!eteriorated buildings. Poor tenants complain 
of housing code violations and are evicted, but they cannot move away. They 
are immobilized by lack of funds or by their race. 5 

Merchants often fail to provide bargained-for merchandise or refuse to honor their 

warranties. G Insurance settlements and cancellations involving poor persons are 

apparently rarely challenged through legal channels, but reportedly they are often 
questionable if not frankl y illegal. 7 

The poor also suffer because agencies of government fail to ful£ll their legal 
responsibilities, Inadequate housing code enforcement is a well-known example.8 

Other commonly recognized abuses in slum neighborhoods ll1clude poorly kept 

streets, infrequently collected garbage, dilapidated and insufficiently manned 
schools, lack of police protection and over zealous "law enforcement."c> Moreover, 

government efforts to help the poor bring in their train a host of dubious practices, 
Some urban renewal projects deal high-handedly with those who are displaccd;lo 

threaten to report purchasers to the welfare authorities; relief recipients are not 
supposed to buy on credit. The original sales contract is often sold to a finance 
company or collection agent against whom the buyer can raise no equi­
table defenses. 

See p, Wald, op. cit. supra note 2, See also Note, Project: Legislative Regulation of Rewil 
Installment Financing, 7 U.C.L.A. L. REV. 741-42 (1960); D, Caplovitz, op. cit. supra 
note 2, 189-90, for discussion of illegal collection practices on the part of law enforcement 
officials themselves. 

5. P. Wald, op. cit. supra note 2, at 14. 
6. Cap)ovitz observes that "when the low-income consumer fails to live up to his 

obligations of payment, the merchant is able to utilize the law to protect his rights. When 
the merchant fails to respect a guarantee, however, the consumer is more likely to lose 
his initial investment than to obtain justice." D. Caplovitz, op, c it. supra note 2, at 151. 

7, L. Fuller, American Legal Realism, 82 U. PA. L. REV, 438-42 (1934). 
8. See Note, Enforcement of Mu nicipal Housing Codes, 79 IiARv. L. REV, 801 (1965); 

J, LeVi, "The Legal Needs of the Poor: Problems Relating to Real Property," paper 
read at the National Conference on Law and Poverty, Washington, D.C" June 23-25, 1965. 

9. See THE GOVEllNOR'S COMMISSION ON THE Los ANGELES RIOTS, VlOLENCE IN THE 
CITY - AN END OR A BECINJ\"ING ( 1965) . 

10. See, e.g., P. Hauser & M. Wirth, Relocation - Opportunity or Liability? in POVERTY 
IN AMERICA 360 (M. Gordon ed. 1965); Note, Protecting the Standing of Renewal Site 
Families to Seek Review of Community Relocation Planning, 73 YA LE L .J . 1080 (1964); 
E, Richey, Tenant Oppression: Our Smoldering Housing Scandal, 24 THE ANTIOCH REV. 
337 (1964); H. GANS, THE URBAN VILLACERS 281-335 ( 1962), 
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public housing administrators invoke restrictive and perhaps illegal requirements 

for tenancy, and their eviction of poor families is often arbitrary.ll Denial, reduc. 

tion and termination of welfare benefits on vague, unarticulated or clearly illegal 
grounds is apparently widespread; 12 methods used to check continuing eligibility 
have also been attacked as legally questionable if not unconstitutional.'3 

What are the conditions that help to explain the pervasive and persistent char. 
acter of these practices? We tum first to an examination of the law. 

THE CHARACTER OF LAW AFFECTING THE POOR 

It has long been argued that the law" is not a neutral instrument, but rather 
that it is oriented in favor of those groups or classes in society haVing the power 

d to bend the legal order to their advantage. 15 The contention is that today as in 

the past the law primarily serves to protect and enhance the rights and interests 

of property holders and those in positions of wealth and authority. Three types of 

bias are considered: (1) favored parties; (2) dual law - de iure denial of equal 
protection; (3) de facto denial of equal protection. 

FAVORED PARTIES 

The law frequently favors certain parties or roles in a relationship, and the 
poor are less likely than the rich to be found in these roles. Thus, substantive and 
procedural law benefits and protects landlords over tenants, and lenders over bor­

11. See E. Sparer, The New Public Law: The Relation of Indigents to State Adminis­
tration in THE EXTENSION OF LEGAL SERVICES TO THE POOR 23.40 (V.S. Dept. of
HEW 1964). 

12. An indication of the range of questionable grounds may be seen in P. Wald, op.
cit. supra note 2, at 30-32. 

13. See C. Reich, Midnight Welfare Searches and the Social Security Act, 72 YALE L.J. 
1346 (1963); C. Reich, The New Property, 73 YALE L.J. 733 (1964); C. Reich, Individual 
Rights and Social Welfare: The Emerging Legal Issues, 74 YALE L.J. 1245 (1965); E. 
Sparer, The Role of the Welfare Client's Lawyer, 12 V.C.L.A. L. REV. 361 (1965 ) ; Brief 
for Appellants, Parrish v. CiVil Service Comm'n. 

14. As the term law is used here, it refers to the common law, statutes, rules, and 
deciSions laid down by legislative, administrative and judicial bodies, and informal agree­
ments that are binding on deciSion-makers. We recognize that law is often made in the 
process of its administration. Consequently there can be no hard and fast line between 
studies of the law itself and studies of its administration. 

15. F. ENGELS, THE ORIGIN OF THE FAMILY, PRIVATE PROPERTY AND THE STAn 
( 1942 ); K. RENNER, THE INSTITUTIONS OF PRIVATE LAw AND THEIR SOCIAL FUNCTIONS
(0. Kahn-Freund ed. 1949). 
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rowers.'O' 17 Let us examine these two examples of favored party bias in the law. 

Landlord-Tenant. The common law has generally promoted the interests 

of the landlord against the tenant; this has had a special impact on poor tenants 
living in slums. According to traditional legal doctrine the tenant's obligation 

to pay rent is independent of his lessor's covenants to repair and maintain the prem­

isesY Thus, unless there are statutes to the contrary, the tenant cannot withhold 

rent as a means of compelling landlord compliance with health and safety codes 

or contractual obligations. '" This posture of the common law has particular rele­

16, \Ve recognize that poor persons do occasionally assume the roles of landlord and 
lender; they may, for example, lend money to friends or rent out rooms as a means 
of supplementing their income. 

17. The particular problems of poor tenants and borrowers are the result of a combina­
tion of favored party and de facto bias. Their disadvantaged position rests in part on the 
favored party bias of the law; it is accentuated by their generally insecure and vulnerable 
situation. As borrowers, for example, the poor are more likely to have a large proportion of 
their income tied up in debt payments than the wealthy, and they are less likely to have any 
savings. (C. KATONA, SURVEY OF CONSUMER FI~ANCES 43, 53-54 [1962]; D. Caplovitz, op. 
eit. supra note 2, at Ill.) The fact that they are such bad risks means that the poor are es­
pecially vulnerable to exploitative credit practices, Consequently, they are most likely to 
be disadvantaged by ineffective usury laws, 

18. See J. Levi, supra note 8, at 1; N. LeBlanc, "Why Tenants Need Lawyers," paper 
presented at the Conference on the Extension of Legal Services to the Poor, Washington, 
D.C., Nov. 12, 1964, 11-12; E. Richey, supra note 10, at 341-42; Note, supra note 8, at 
844, 845, where it is observed that "most suggested changes in landlord-tenant law are vari­
ations of one basic theme, suspension of the duty of the tenant to pay the rent when 
uncorrected housing code violations exist"; J. Fossum, Rent Withholding, 53 CALIF. L. 
REV. 304, 313 (1965 ). See also Fossum's general discussion of "the inadequacy to the 
slum tenant of personal rights of action." Id. at 310-14, He notes that "the common law 
armed the tenant with little that would insure him that his dwelling would be kept in a 
comfortable or even habitable condition." Id, at 310. 

It is, of course, also true that in the absence of a covenant to repair, the landlord owes 
his tenant no duty of maintenance , According to Fossum this rule has become so firmly en­
trenched in the law that it is improbable that it will be altered without legislative inter­
vention. He suggests that viewing the situation realistically, the burden for making major 
repairs and improvements ought to be upon the lessor because he is in the better financial 
Position and has the greater financial interest in maintaining the quality of the dwelling. 
Id. at 311. . 

19. In some jurisdictions there are statutes which permit rent to be withheld as a means 
of forcing the landlord to make repairs and provide essential services. But these statutes 
are generally inadequate. In New York, for example, Section 755 of the Real Property 
Actions and Proceedings Law pem1its the tenant to pay his rent to the court until violations 
of the code are corrected. However, it has been argued that "although Section 75.5 is a 
Powerful defense, . . . it does not actually provide substantial relief to the tenants since 
during the time that the violations continue the tenants are still required to pay the full 
rent, even though they are not receiving a full consideration or return for their rent." N. 
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vance to the poor because they often live in vermin-infested substandard hOusing 

where lan dlords perp etually fail to provide needed services and repairs. 2f1 

To correct some of the injustices resulting from strict application of the common 

law the courts have developed the fiction of a constructive eviction by the landlord 

when his breach of con tractual obligations denies the tenant beneficial use and 

enjoyment of the premises. Thus, under certa in circumstances the tenant m ay be 
permitted to abandon the premises without fUlther liability.21 However, as Fossum 

puts it: "The right to move out is an empty one for the people in the slums.";' 

This fact has prompted some to argue tha t the court should recognize a tenant 

LeBlanc, supra note 18, at 9-11. See J. Levy, supra note 8, at 9; J. Fossum, supra note 18, 
at 324-27 ; Note, supra note 8, at 845-46. Whether the 1965 amendment to the Section will 
appreciably increase its effectiveness remains to be seen. For a statement of the new 
law, see N.Y. REAL l'noPEHTY ACTIONS AND PROCEEDINGS § 755. A few states have 
enacted "repair and deduct" laws which generally provide that if the landlord fails to 
make certain repairs upon demand the tenant may make them himself and deduct the cost 
from the rent or vacate without further liability. See J. Fossum, supra note 18, at 312. In 
two states (California amI Montana) the charge against the landlord cannot exceed onc 
month's rent, which is often not enough to cover the cost of repairs. Furthermore, the land· 
lord can contract away the obligations imposed by such statutes, and, thus, he can shift his 
duty of repair onto the tenant. Ibid. 

It should also be noted that departments of welfare have withheld rent as a weapon 
against slum landlords. This type of rent Withholding began in Chicago in 1961 and 
spread to New York State where it was introduced via state law in 1962. See Withholding 
Rent: New Weapon Added to Arsenal for War on Slumlords, 21 J. OF HOUSI:-IG 67·72 
( 1964 ); 1\'ot<', supra note 8, at 842-43; J. Fosum, supra note 18, at 327·3l. 

20. In 1961 Cook County, Ill., welfare officials estimated that of the approximutely 
5.2 million dollars paid out each month for relief rental allowances, one million went for 
substandard housing. J. OF HOt!S1 NG, supra note 19, at 67. And in 1964 in New York City 
\Velfare Commissioner Dumpson estimated that of the 78 million dollars paid out annually 
for welfare rents, 33 million was paid for substandard housing. Id. at 69 . See also Richey, 
op. cit , wpm note 10. 

21. J. Fossum, supra note 18, at 313. The doctrine of implied warranty has also been 
used to protect the tenant. In Pines v. Perssion, 14 Wis. 2d 509, III N.W. 2d 409 ( 1961 ), 
the tenant was allowed to vacate the premises and recover the rent deposited less a 
reasonable amount for the period of actual occupance. The landmark casc here is Ingalls 
v. Hobbs, 156 Mass. 348, 31 N.E. 286 (1892), where the court held, with respect to tlle 
lease of a completely furnished house for a single season, that there is an implied war­
ranty that the house is fit for immediate habitation. 

Although the doctrine of .implied warranty has generally been applied only to SllOft· 
term leases of furnish ed premises, it has been extended to include unfurnished apartments 
in multiple units. See Recent Decisions, Landlord and T enant - Application ()f Im plied 
Warranty , 45 JVIARQ. L. REV. 630-33 ( 1962 ); P. Blawie, Impliecl Warranty of Fitness for 
Habitation of Fumishecl Premises for a Short Period of Tim e, 33 CONN. B. J. 55-61 ( 1959) · 

22. J. Fossum, supra note 18, at 314. See Note, supra note 8, at 844. 
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defense of failure of consideration when landlords violate their obligations. Then 

the tenant could either rescind the contract and abandon the premises or pay a 

pro rata reduction in rent. ":l Giving tenants this option would be a step toward 

equalizing protections of the law, 

It has been observed that tax law b enefits the slum landlord to the detriment 

of the tenant. Julian L evi contends that, "If the tenement is old and in bad con­

dition, allowable depreciation under the Internal Revenue Code will be high ; 

while poor condition and deterioration will be recognized by the real estate tax 

assessor as the occasion for reducin g appraised values. "Z< 

Procedural law as well as substantive law may be biased in favor of the land­

lord. For example, New York requires a violation of record before tenants can invoke 
2

certain defenses against landlords who have failed to provide essential services. " 

This requirement may subvert the rights of tenants because of the difficulties in­

volved in establishing an official record of violation. 21l Thus, it is argued that the 

23. See N. LeBlanc, supra note 18, at 11-12; Brief for Tenant-Appellant, Kuperberg v. 
Cruz, New York Supreme Court, Appellate Term - First Department (Mimeographed) . 
Two major points are made in this brief: (1) ""Vhere grounds for constructive eviction 
exist but where because of nn extreme housing shortage the tenant is unable to abandon 
the premises, traditional common law rules of constructive eviction without abandon­
ment should be modified to pennit the remedy of constructive eviction" and ( 2) "The fail­
ure of a landlord of a multiple dwelling to provide essential services and facilities to a 
tenant as required by law constitutes a partial failure of consideration which should en­
title a tenant to pay only a pro rata part of the rent." 

Kuperberg v. Cruz was decided against the tenant-defendant Cruz at the trial level. 
On appeal to the Appellate Term it was again decided against Cruz, with no opinion being 
rendered by the Court. The lawyers for Cruz then requested leave to appeal to the Appel­
late Division. This request was denied by the Appellate Term without opinion. 

In April, 1965, when we were last in correspondence with Nancy LeBlanc, who argued 
the case before the Appellate Term, she commented "except for the advancement of the 
argument, we have made no change in the law of landlord-tenant re 'failure of considera­
tion.' " Personal communication from Nancy E. LeBlanc, Associate Director, Legal Services 
Unit, Mobilization for Youth, Inc. , April 12, 1965. 

24. J. Levi, supra note 8, at 3, 5. On the matter of income tax law and slums, see A. 
Sporn, Some Contributions of tile Income Tin Law to the Growth and Prevalence of Slllms, 
59 COLUM. L. REV. 1026 ( 1959), in which he considers those aspects of our income tax 
policy which seem to him to have a propensity to generate and maintain slums. See also the 
critique of Sporn in \ V. Blum & A. Dunham, Income Tax Law and Slums: Some Further 
Reflections, (jO COLU~!' L. REV. 447-53 ( 1960 ); and Sporn's rejoinder, A. Sporn , Slums and 
tlie Incom e Tax _ A Brief Rejoinder, 60 COLUM. L. REV. 454-57 ( 1960 ) . 

25. See 1\ . LeBlanc, supra note 18, at 1O-1l. 
26. On the lax enforcement of housing codes in slum areas, see E. Richey, supra note 

10, at 340, 341, 345. Ten ants who report code violations to public officials may be evicted . 
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court should look to the actual conditiOIl of the dwelling, not simply to violations 
of record." ' 

Public hOllsing laws are also said to be biased against the tenant. According 
to Cloward and Elman: 

Legislation is written in such a way as to deny tenants any of the rights C0111­

monly associated with tenancy in private housing. Apartments can be inspected 
a t will by management; leases are month to month; eviction can occur without 
recollrse to the courts."S 

Sparer contends that in some places the hOUSing authority reserves the right to 
evict without giving any reason whatsoever."" 

Borrower-Len d er. In the consumer ~rea favored-party bias is perh aps 
most clearly seen in the creditor-debtor relationship. With respect to laws govern. 

ing interest rates it has been observed thM "such interest ceilings as legislatures 

impose Oil retail installment credit and small loans ... are set at the behest of credit 

extenders and without study.""o Further, the contention is that "few states h ave 

any real penalties for usury," 31 that generally the sanctions are too mild to dis­

courage illegal lenders. "" Usury laws may also be rendered ineffective by exemp-

In Chicago those who had suffered such reprisal appealed to the Illinois legislature which 
then passed a law making such eviction illegal, Id. at 349-50. 

27. See N. LeBlanc, supra note 18, at 10-11. 

28. R. Cloward & R. Elman, Poverty, Injustice and the Welfare State: How Rights 
can Be Secured, 202 THE l\ ATlON 264 (l\·farch 7, 1966). 

29. E. Sparer, supra note 11, at 35-36. See also Sparer's discussion 01' bias in housin,\( 
authority rules of procedure. Id . at 36-37, and C. Reich, Individual Rights, supra note 13, 
at 1250. 

The practice of draWing leases on a month to month basis is recommended by the 
Federal Housing and Home Agency to permit "any necessary evictions to be accomplished 
with a minimum of delay and expense on the giving of a statutory notice to quit without 
stating the reason for such notice." See E. Sparer, supra note 11, at 35-36. Sparer questions 
the legality of a housing manager's quiet refusal to state reasons for terminating a tenancy, 
because where housing authorities choose to asseTt an arbitrary reason, it has been held 
that they have exceeded their legal power. leI. at 36. 

30. C. Brunn, "Legal Aspects of the Rights of Creditors and Debtors," p. 8 (paper 
presented at a Seminar on Research Needs in Consumer Economics, Sept. 11, 1964, 
Univ. of Calif., Berkeley). 

31. See C. Neal, The Known and Unknown in Consumer Credit, p. 8 (paper pre­
sented at a Seminar op Research Needs in Consumer Economics, Sept. 11, 1964, Univ. of 
Calif., Berl'eley). 

32. See W. Mors, Small Loan Laws 1-2 Cleveland, Bureau of Business Research , West­
ern Reserve Univ., 1961, Educational Pamphlet No.2, where it is observed that usury lawS 
neither prohibit lending nor protect consumers. 

CIVTI.. JUSn CE AND THE POOR 

tion proVISIOns. According to Brunn such provisions in the California constitution 

exempt almost everyone professionally in the business of lending money.33 More­

over creditors can obtain special state permits or licenses wh ich allow them to 

charge more than the basic usury rate. Neal argues that most lenders today have 

such permits. "Banks, credit unions, loan companies, finance companies, and 

even retailers, now can charge more than the simple interest rate defined as 'tops' 

under state usury codes."H 

There are many other loopholes favoring the creditor. For example, credit ex­

tended by a seller is not generally subject to the provisions of interest and usury 

statutes, the theory being that the vendor is Dot engaged in lending money but in 

selling goods. The credit charge is supposedly. not interest. It merely represents 

the difference between the cash price and the installment price.3 " 

Laws concerning remedies for missed payments may also favor the creditor. 

In some jurisdictions, he is allowed two remedies - repossession and deficiency 

judgment. Some observers believe this gives an unfair advantage to the creditor. 3" 

DUAL LAW - DE JURE DENIAL OF EQUAL PROTECTION 

A sec.'Ond kind of bias is seen in the development of separate and unequal sys­
tems of law for the poor and for certain racial minorities . As a result, many lower 
class whites and Negroes are in effect relegated to a position of second-class citizen­

33. See Brunn, supra note 30, at 2. The California Constitution sets maximum interest 
rates at 10 per cent, but various financial and lending institutions such as building and loan 
associations, credit unions, pawn brokers and perso'nal property brokers are exempt. The 
legislature is given the power to control and fix the rate of interest these exempt groups 
may charge. CALIF. CONST, art. 20, § 22. 

34. See C. Neal, supra note 31, at 9. 
35. See B. CURRAN (American Bar Foundation), TRENDS IN CONSUMER CREDIT LEGIS­

LATION 13 (1965). The court does not always accept this interpretation. For example, in 
a series of cases from 1952 to 1957, the Arkansas Supreme Court decided that finance 
charges made in connection with sale of goods could be attacked for usury if the return 
exceeded maximum contract charges permitted for loan of money. Thus in this jurisdiction 
finance charges for the extens ion of credit by a seller are considered interest, and the cus­
tomary distinction between lender and vendor credit disappears by judicial Rat. Id. 
at 2, ch IV. 

36. Under the California Retail Installment Sales Act which covers all retail install­
ment sales except automobiles, the creditor is no longer allowed the two remedies. CAL. 
CIVIL CODE § 1801 et. seq . He must elect either to sue for the balance due without re­
POssessing the goods or to repossess the goods. He cannot do both. However, under the 
Automobile Sales Act which covers sales of automobiles. the creditor can still invoke 
the double remedy. . 
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ship. Such persons are denied de jure the protections and benefits· which the law 

provides for middle and upper class w hites." To the extent that de JUTe discrimi_ 

nation arises from or is supported by "state action ," it may of course be challenged 
under the Fourteenth Amendment. 

According to tenBroek there are two separate systems of family law, one 

for the poor and one for those in comfortable circumstances. 38 The rules diller 
with respect to property and support relations of husband and wife, creation and 
termination of the marital relationship and responsibility for the support of rela­

tives. 3D His contention is that the family law of the rich is "civil family law," created, 

developed and administered by the courts - not designed in either substantive 
provision or judicial administration to meet the needs of the poor:' o The family 

law of the poor is public law, administered laI:gely through state and local non­

judicial agencies, and more concerned with minimizing the costs of relief than 
maximizing the rights and interests of recipients. 41 TenBroek asks whether a dual 

system of family law is less unequal than school racial segregation, generating 

among recipients a feeling of inferiority that may affect the hearts and minds of 
the poor in ways unlikely ever to be undone.' 2 

37. One way of viewing this particular form of bias is to argue that certain roles like 
welfare recipient are only played by the poor and that discriminatory laws ale applied to 
them. Another approach, and the one we follow here, is to argue that certain roles are simi­
lar or the same for rich and poor, e.g., spouse, father, recipient of government funds, school 
child, but that different laws are applied to them in these roles. 

This approach then, differs from that adopted in our discussion of favored party bias 
where we stress the different roles played by rich and poor, and de facto bias where we 
emphasize the different capacities of rich and poor to realize benefits the law presumably 
provides for all classes. Here we contend that the law is biased to the extent that different 
laws are applied to those who are presumed to be equals; to the extent it can be shown 
that they should not be treated as equals, the dual law criticism loses its force . See, in this 
regard, T. Lewis & R. Levy, "Family Law and Welfare Policies - The Case for 'Dual 
System'" (paper presented for the_Conference on the Law of the Poor, U. of Calif ., 
Berkeley, Feb. 17-19, 1966) . 

38. See J. tenBroek, California's Dual System of Family Law: Its Origin, Development, 
and Present Status, 16 STAN. L. REV. pt. 1 at 257-58 (1964). 

39. J. tenBroek, California's Dual System of Family Law: Its Origin, Development, and 
Present Status, 17 STAN. L. REV. pt. 3 at 614 (1965). 

40. J. tenBroek, supra note 38, at 257-313; J. tenBroek, California's Dual System of 
Family Law: Its Origin , Development, and Present Status, 16 STAN. L. REV. pt. 2 at 900­
81 (1964). 

41. Ibid. 

42. J. tenBroek, supra note 38, pt. 1 at 258. 
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The dual law argument applies to welfare law in general. In considering many 

types of welfare programs (e.g., public assistance, unemployment insurance, public 

housing), Reich contends that the government has one set of rules for dispensing 

benefits to the poor and another for dispensing largess to the rich (e.g., licenses, 
subsidies, contracts). He argues that entitlement to government largess is less likely 

to be protected as a right when the recipient is poor!3 and concludes that this con­

stitutes a denial of equal protection under the federal constitution. 

The classic cases of dual law affecting the poor are laws which discriminate 

against Negroes and other racial or national minorities. Such laws have a special 
impact on the poor, because many of them are non-white." As a result of government 
action, de iure discrimination against Negroes has been appreciably reduced, but 
it is still a widespread phenomenon. Segregation of public schools will continue 

43. C. Reich, Individual Rights, supra note 13, at 1245. See also Reich, The New 
Property, op. cit., supra note 13, at 785, where he says that "the concept of right is most 
urgently needed with respect to benefits like unemployment compensation, public assis­
tance, and old age insurance." 

Elizabeth Wickenden argues that the very heart of the poverty problem in the United 
States in one of entitlement under law. "In the relationship of individuals to the society 
in which they live, dignity, freedom, and security rest upon a maximum range of objectively 
defined rights and entitlements," E. Wickenden, The Indigent and Welfare Administration, 
THE EXTENSION OF LEGAL SERVICES TO THE POOR 41, 46 (U.S. Dept. of HEW, 1964) . See 
E. Wickenden, Administration of Welfare Rights, pp. 5-9, paper prepared for National 
Conference on Law and Poverty, Washington, D.C., June 24, 1965. 

Welfare law tends to place broad, unrestrained power in the hands of administrators 
because certain provisions of the law are vague, and because administrative regulations are 
often overly detailed and therefore difficult it not impossible to apply. One reason for the 
vagueness of welfare law is that it is rarely put to the test of judicial or administrative 
review; as a result "rights that might have been developed out of existing welfare statutes 
have atrophied from disuse." (Reich, Individual Rights and Social Welfare, supra, p. 1256). 

44. Of the total number of families in the United States in 1963, approximately 10 
per cent were non-white; of families in poverty (those with incomes under $3,000) about 
25 per cent were non-white . Further, 43 per cent of non-white families were defined 
as poor in 1963, compared to 16 per cent of white families . See H. Miller, Changes 
in the Number and Composition of the Poor, in POVERTY IN AMERICA 86-87 (M. Gordon ed. 
1965) . See also K. Davis, Some Demographic Aspects of Poverty in the United States, in 
id. at 310. 

A very high proportion of welfare recipients are non-white. In New York City, for 
example, \Velfare Commissioner Dumpson estimates that Negroes and Puerto Ricans con­
stitute 75 per cent of the recipients. See City Fights Holding Action on Poverty, N.Y. Times, 
Nov. 15, 1964, p. 84 . 
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to be legal in many localities of the South for some time to come. i S • 4 6 And the court 

has ruled that tax exempt private schools can discriminate if the founder of the 

charitable trust specified discrimination as a condition of the trustY In certain 

sections of the South the semi-official Parent-Teachers Associations exclude from 

membership all p arents and teachers from segregated Negro schools and they do 

so iegally.h Private hospitals can discriminate or segregate unless public subsidies 

are involved .· !! And discrimination in employment is illegal only in industries cov­

45. It should be noted that Brown v. Board of Education , 347 U.S. 483 (1954 ) ; 
349 U.S. 294 ( 1955 ), which authorized integration of public schools "with all de­
liberate speed" has had little overall impact on segregation in the deep South . At 
the present time only lout of 13 Negro pupils in that region attends school with whites. 
See San Francisco CHRONICLE, February 16, 1966, p . 8. 

46. Title VI of the Civil Rights Act of 1964 specifies that no person shall be subjected 
to racial discrimination under any program or activity receiving federal financial assistance; 
and the Department of Health, Education, and \Velfare has begun to implement this act 
with respect to federal aid to education. Whether the Civil Rights Act provision will ap­
preciably expedite integration of public schools in the South remains to be seen. 

47. The landmark case here is In Re Girard College Trusteeship, 391 Pa. 434 (1958 ), 
cert. denied 357 U.S. 570 (1958). The Board of Trustees which operated Girard College 
was an agency of the State of Pennsylvania. For it to enforce the whites-only discriminatory 
clause of the Girard trust was ruled a violation of the 14th Amendment. So the public 
trustees were replaced by private (non-State) trustees, and they then enforced the dis­
criminatory provision of the will . The general rule of trust law which was applied was 
that if the trust is affected by the character or disability of the trustee, then he will be 
replaced and the trust saved. A trust will not fail because of the disability of the trustee . 

More recen tly the Supreme Court of the United States barred the City of Macon. 
Georgia, from withdrawing as trustees of a park to allow the park to operate as a "private" 
facility and to discriminate against Negroes. \Vhether this posture of the court will eventu­
ally affect discrimination in private schools remains to be seen. See N.Y. TIMES, Jan. 18, 
1966, p. 1. 

Parenthetically, it should be noted that there is legal precedent for private schools to 
ignore the discriminatory clauses in their trusts. In Rice University v. Carr (1964 ), 
an action was brought by Rice University in a Texas court against the Attorney General 
of the state, seeking a judgment authorizing the University to depart from restriction" 
in the original trust and charter which prohibited it from admitting Negro students. A 
jury madc special findings of fact to the effect that the wishes of the founder to create 
a first-class educational institution could not be realized if racial restrictions were 
adhered to and enforced. Final judgment was entered authorizing the University to admit 
qualified students without regard to color or race. 9 RACE REL. L. REP. 613, Spring 1964. 

48. \Ve are using the concept "legal discrimination" to mean discrimination which has 
not been declared illegal, even if cases are pending. 

49. For a ruling to the effect that hospitals cannot discriminate if they are receiving 
federal funds, see Simkins v. Moses H. Cone Memorial Hosp. 323 F .2d 1959 ( 4th 
Cir. 19(3 ). 
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ered by fair employment laws ."" Furthermore, discrimination is permitted in al­

most all private housing sold or rented in the United States" although prohibited 

in public housing as a form of state action. 5 
? The sitllation is less clear in housing 

partly financed through state aid .r>3 

DE FACTO BIAS 
A third type of bias in the law may be termed de facto bias. On paper the law 

treats rich and poor alike, but in fact the correlates of poverty make equality im ­

possible. Ehrlich suggests that de jure equality may actually accentuate de facto 
inequality. He argues that "the more the rich and the poor are dealt with accord­

ing to the same legal propositions, the more the advantage of the rich is increased.";'· 

De facto bias is pervasive because so many correlates of poverty such as indi­

geney, ignorance or insecurity can serve as barriers to justice . In essence it is bias 

by default. It represents a failure of the law to take into account the differential 

50. The federal government has for some time prohibited discrimination in federal 
employment and in employment on federal contracts. The 1964 Civil Rights Act, 78 Stat. 
253, 42 U.S.C. § 2000e (b) (1964), prohibits discrimination in industries affecting com­
merce providing they have 25 or more employees. Actually, the first year after the effective 
date of the act industries having fewer than 100 employees are exempt; the second year 
those with fewer than 75 are exempt; but eventually the figure "25" will be relevant. 

51. California's attempt to limit discrimination in private housing was overruled by 
public referendum in 1964. The legality of the referendum measure (Proposition 14, an 
amendment to the California Constitution) is being reviewed by the courts. 

52. See D. King, Housing: The Right to Occupancy Without Discrimination in LECAL 
ASPECTS OF THE CIVIL RIGHTS MOVEMEKT 133 (D. King & C. Quick eds. 1965). 

53. According to King, "The Supreme Court has yet to pass upon the effect of many of 
these aspects' of less direct [governmental] participation in, or assistance to , housing and 
their relation to discrimination." Id. at 134. However, in 1950 the court denied certiorari in 
the Dorsey case, a decision which in effect sanctioned Metropolitan Life Insurance Com­
pany's discrimination against Negroes in a large low-rent housing project constructed 
under New York State redevelopment law. The company received considerable aid from 
the state and cit}' by means of special tax exemption ; it was given land condemned through 
the state power of eminent domain ; and the city maintained a degree of control over rent, 
profits, financing and altering of the structure. When the company refused to rent to 
Negroes an action was brought against it in the New York courts alleging "state action." 
The New York Supreme Court rejected the contention of state action, and the U.S. Supreme 
Court denied certiorari. Ibid. 

"Because the United States Supreme Court since that time has handed down major 
decisions against discriminatory activity and has expanded the state-action concept, there 
is some question as to how the Dorsey case would be handled today. Nevertheless, with the 
IIncertain status of thc law concerning the equal-protection clause, the Fourteenth 
Amendment standing alone does not afford adequate protection." Ibid. 

54. E. EHRLlCli , FU:-iDAMEl"TAL PIUNc rPLl:S OF TilE SOCIOLOGY OF LAw 238 ( 1936). 
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capacity of rich and poor to realize the protections and benefits which the law 

provides. 5" 

A number of illustrations of de facto bias can be given. In each case a law that 

is impartial on its face with respect to social class is biased in its effects. 56 

New York's highly restrictive divorce 1<nvsG7 are presumably applicable to all 

classes in society. In practice, however, they are more likely to prevent the pOor 

than the rich from legally terminating their marriages, because poor people lack 

the resources to obtain out-of-state divorces. According to O'G0l111an a "migratory 

divorce" is one means of evading the proscriptions of New York law, but he says : 

Since a migratory divorce is usually more expensive than one secured locally, 
this pattern of evasion is not equally open to all New Yorkers. If the state laws 
are easily avoided by financially independent residents, they can be avoided by 
others only at some sacrifice, and avoided not at all by those with low incomes. 
In this sense, the laws impinge differentially on the population; they are more 
binding on some groups than others.:'s 

As a result the poor may resort to either a fraudulent New York action"" or more 

commonly desertion. Equality might be achieved by restricting the freedom of the 

rich (e.g., by New York's refusing to recognize the legality of certain ont-oE-state 

55. According to Richard Lichtman, "Insofar as those human acts which the Constitu­
tion regards as rights are concerned the substantive end of jqstice is the creation of that 
situation most conducive to the equal self-realization of all the members of the community ." 
He notes further that justice requires "the equal enjoyment of all institutions, privileges, 
advantages and conveniences created or regulated by law." R. Lichtman, The Ethics of 
Compensatory Justice, 1 LAW II\' TRANS. Q. 76, 79, 85-86 (1964). 

56. For some observations on de facto bias in procedural law as of the 1940's, see G. 
Olshallsen, Rich and Poor in Civil Procedure, 11 SCIENCE AND SOCIETY 9 (1947) . He 
considers certain provisional remedies (the temporary injuhction, attachment, unlawful 
detainer and claim and dE-livery) and concludes that as a practical matter they are 
granted to the rich and denied to the poor. For example, the granting of a preliminary in­
junction is ordinarily conditioned upon the posting of a bond, and this tips the balance 
in favor of the litigant with means. 

57. Until recently there were no grounds for divorce in New York except adulteI)' . 
However, marriage could also be terminated through annulment proceedings and through 
an "Enoch Arden" decree which could be granted upon proof that one of the spouse5 
had been absent for five years and was presumed dead. See H. O'GOR~!AN, L.-\WYERS AND 
MATRIMONIAL CASES; A STUDY o~" INFORMAL PRESSURES IN PRIVATE PROF'ESSIOI\'AL PRAC­
TICE 11-13 (1963). 

58. ld. at 22-23. See also ld. at 28 where it is reported that one of five lawyer informants 
ohjected to the New York divorce law because it discriminated against the poor. 

59. ld . at 23. See also R. Wels, New York: The Poor Man's Reno, 35 CORNELL L.Q. 
303-26 ( 1950) . 
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divorces)Gfl or by increasing the options of the poor (e .g., by making New York 

divorces easier to obtain)." I 

Laws which specifv the conditions under which legaJly enforceable bargains 

may be made are often implicitly biased against the pOOr. ii " George Brunn main­

tains that while nn inequality of bargaining power underlies all trnnsactions of 

buying and borrowing, the poor are especially disadvantaged. They lack the infor­

mation, training, experience and economic resources to bargain on equal tel111S with 

sellers and lenders.' i3 Thus the common law which embodies the laissez f(lire rule 

of the market place - let the buyer beware - is biased against the poor because 

they find it especially difficult to beware of abuses in the market place. 

The draft law illustrates de facto bias in the law as we have defined it. Poor per­

60. A divorce can be granted in the state of domicile of either spouse, alld full faith 
and credit requires that a legal divorce be recogn ized in all other states. However, another 
state can itself determine whether the spouse obtaining the decree was in fact domiciled in 
the state of divorce and refuse to recognize the divorce absent the requirement of domicile. 
See William v. North Carolina, 317 U.S. 387 (1942); 32.5 U.S. 226 (1945). 

61. \Vcls maintains that a sense of the need for equality is one factor behind New 
York's permissive attitude toward fraudulent divorces. "If anything is basic in our nation 
and in our society, it is the concept that before the law all men are created equal, that all 
citizens shall receive equal treatment in our courts regardless of pocketbook or credit rating. 
It is, perhaps, a judicial awareness of the ease with which quick solutions to marital com­
plexities are available to those able to pay for them, and a judicial sense of fairness, that has 
caused our judges to turn New York into a poor man's Reno for all with sufficiently elastic 
consciences. R. 'Nels, supra note 59, at 315. Since this article was written New York has 
made its divorce laws more permissive hy adding new grounds. This will undoubtedly 
make it more possible for the poor to obtain divorces. 

62. See D. CAPLOVITZ, op. cit. supra note 2, at 188. Note, Project: Legislative Regukz­
tion of Retail Installment Financing, 7 U.C.L.A.L. REV. 618,750 ( 1960) , observes that: 

A review of the California cases will quickly indicate that the retail buyer, 
knowing his rights and able to afford the cost of litigation, was adequately pro­
tected by the common law. 

Clearly, this statement does not refer to the low-income buyer. 
63. George Brunn believes that seller-buyer inequality has accelerated over the past 

century. \\lith improvements in technology and the increasing complexity of credit prac­
tices, it is more difficult for the buyer to know what he is getting and on what terms. See 
Brunn, supra note 30, at 3-4 ; D. HAMILTO:-':, THE CONSUMER 1:-; OUB SOCIETY 331­
34 (1962). 

See also M. Brady, "The Consumer Speaks to the Research Experts," (paper presented 
at a Seminar on Research Needs in Consumer Economics, University of California, Sep­
tember 10, 1964). She observes that "the multiplication of the privileges of venders and 
lenders, thcir increasing resort to the power of the state, and their growing demands for 
puhlic subsidy are taking place at a time when technology has robbed the market r kzce of 
its equalizer _ the rational choice of informed consumer,~." ld. at 14 (cmphasis added). 

• 15 • 



RUSSELL SAGE FOUNDATION 

sons are less likely to have jobs which qualify them for deferment on occupational 

grounds, and they are less likely to be students. Moreover, they are less likely to 

know about the legal status of conscientious objectors and to be articulate enough 

to qualify for that status.6
.
l 

Several tests are suggested for identifying and analyzing de facto bias; these 

may provide grounds for challenging the validity of laws that are biased in fact. (1) 
Latcnt intent: Where the real although hidden purpose of the law is to discrimi­

nate against the poor or other disadvantaged groups, this is a blatant case of de facto 
biasY' (2) Knowledge of effect: Where those responsible for making and enforcing 

the law are cognizant of its discriminatolY eHects but make no eHort to red uce 

them, de facto bias is highlighted. (3) Prior law as a contributing factor: Where 

the barrier to equal protections or benefits is itself the result of prior laws there 

is a clear link between de facto and de ;ure bias. Kaplan contends that de faCIO 
segregation in schools may be unconstitutional as long as the segregated housing 
pattern resulted from state action (e .g., "where a city council had by ordinance 

compelled Negroes to live in certain areas").G" (4) Egalitarian thTllst of the law: 
\Nhere the law explicitly seeks to provide protections and benefits on an egalitarian 

basis, the failure to consider extra-legal obstacles to this end clearly subverts 

64 . For a discussion of bias in the draft law see D. Graham, J. Goodman and K. R. 
Johnson, Draft Inequalities and Alternatives, ATLANTIC MONTHLY 217 (February, 19(6), 
59-69. The statement regarding conscientious objector status is based on our field notes. 

65. See tenBroek's discussion of Yick Wo v. Hopkins, 118 U.S. 356 (1886). He argues 
that the puhlic had proceeded "with an evil eye and an unequal hand" because the real 
purpose of a San Francisco ordinance distinguishing between laundries in wooden build­
ings and those in hrick and stone huildings was to drive the Chinese out of business. J. T EN ­

BROEK, EQUAL UNDER LAW 21-22 (enlarged ed. 1965). 
66. Kaplan suggests that the Fourteenth Amendment cannot be enforced ,lgainst 

private acts, but only against state action. See J. Kaplan, Segregation L·itigation and the 
Schools-Part II: Th e General Northern Problem, 58 Nw. U. L. HEV. 170,212 (1963 ). 
Thus, thc above reference to state action. For a counter-view, see L. Frantz, Con gressiollul 
Po leer to Enforce the FOllrteenth Amendment A gainst Private Act~, 73 YAI_F. L.J. 1353 
( 1964 ). According to Frantz, "The th eory that congressional power to enforce the Fou r­
teenth Amendment can deal only with 'state action' will not stand up. It is obviously at 
odds with the original undetstanding. Even if we are not certain precisely what the original 
understanding was, we know that it could not have been this." Id . at 1381-82. 

According to Robert Harris the majority of the members of the Thirty-ninth, Forty­
second, and Forty-third Congresses believed that the equal protection clause did more 
than condemn official or state action. "They believed that it vested Congress at the very 
least with a primmy power to set aside unequal state laws and a secondary power to afford 
protection to all persons in their enjoyment of constitutional rights when the states failed 
in their primary responsihility to do so either hy neglecting to enact laws or by refusal or 
impotence to enforce them." Id . at 1381 n. 118. 
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the purpose of the law. In this situation there may be an affinnative duty to mitigate 

de facto bias.G: (5) Instrumental importance of the protection or benefit: Where 

the inaccessible protection or benefit would be instrumental for the achievement 
of other legal rights and privileges, the discriminatory consequences of de facto 
bias are magnified. Thus, it is especially important to counter the incapacity of the 

poor to retain counseJ.68 Similarly it is more important to repeal a poll tax than a 
fishing tax. (6) Relevance of barrier to legitimate purpose: V\7here the poverty-rele­

vant barrier to benefits can be shown to have a legitimate purpose, one can argue 

that the de facto bias in the law is justified. The more relevant the barrier is to a 

legitimate purpose, the more justified the barrier becomes.GO Thus, if the purpose 
of barriers to voting is to achieve an infonned electorate and if we assume this 
purpose to be legitimate, literacy tests become more justifiable than poll taxes. 

A difficult question is how to distinguish between de facto bias and a fail­

ure to eliminate poverty. At some point the task of negating bias in the law becomes 
a task of changing the condition of the poor. :o The complexity of the problem can 

67. See R. Lichtman, supra note 55, at 83. 
For a counter-view, see Justice Harlan's dissent in Douglas v. California, 372 U.S. 353, 

361,362 (1962), where he observes: 
The States, of course, are prohibited by the Equal Protection Clause from dis­
criminating between "rich" and "poor" as such in the formulation and application 
of their laws. But it is a far different thing to suggest that this provision prevents 
the State from adopting a law of general applicability that may affect the poor 
more harshly than it does the rich, or, on the other hand, from making some effort 
to redress economic imbalances while not eliminating them entirely . ... (p. 361). 

The State may have a moral obligation to eliminate the evils of poverty, but 
it is not required by the Equal Protection Clause to give to some whatever 
others can afford. ( p. 3(2) . 

In Harlan's words tbe clause does not impose on the States an "affirmative duty to lift the 
handicaps flowing from differences in economic circumstances." Ibid. See also Justice 
Clark's dissent in the Dougla.s case, where he observes that "With this new fetish for in­
digency the court piles an intolerable burden on the State's judicial machinery." Id. at 359. 

68. See White v. Maryland, 373 U.S. 59 (1963); Gideon v. Wainwright, 372 U.S. 
335 (1963) ; Douglas v. California, 372 U.S. 353 (1963). 

69. See J. tenBroek, op. cit. supra note 65, at 22-23. It is often difficult to determine 
the real purpose of biased laws because legislators themselves may believe their own 
rationalizations . 

70. In considering the relevance of law for solving the consumer problems of the poor, 
Caplovitz addresses himself to a similar question: 


In the final analysis, the consumer problems of low-income families cannot be 

divorced from the other problems facing them. Until society c:an find ways of 

raising their educational level, Improving their occupational opportunities, in­
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be seen in the case of de facto segregation in schools, a problem combining poverty 

and race. Since Brown v . Board of Education;l m any have argued that Negroes 

have a right to be educated in integrated schools and that any law which establishes 

school boundaries in a manner that results in de fa cto segregation is a biased law.72 

Typical plans to end de facto segregation attempt to deal with the effects of 

segregated housing (e.g., busing students across town); a more revolutionary 

approach might make housing patterns themselves the focus of concern. This would 

go further toward changing the condition of the poor. 

REMEDIES 

To counter and abate d e facto bias, two approaches may be used : (1 ) 
The poor may be given special benefit s to m ake the law work for them 

as it works for the rich . For example, they may be given free legal representation 
or the right to waive court costs . The barriers the rich overcome naturally are 

artificially removed from the poor. ( 2) Th e rich may be penalized as a means of 

equalizing benefits and protections . Thus, in most if not all small claims courts no 
one can have a lawyer. The practice of "reverse discrimination" combines the two 

approaches. Where the benefit is scarce, the special prerogatives given the d is ­

auvantaged m ay in effect penalize the advantaged. Giving Negroes temporary job 

creasing their income, and reducing the discrimination against them - in ,hort, 
until poverty itself is eradicated - only limited solutions to their problems as 
consumers can be found. 

D. Caplovitz, op . cit. supra note 2, at 191-92. 

71. 347 U.S. 483 (1954 ); 349 U.S. 294 (1955 ). 

72. Sec, e.g ., Lichtman's statement that "children are denied equal protection of the 
law by the fact that they are segregated ." He maintains that the intention behind the draw­
ing of boundary lines is irrelevant. R. Lichtman, supra note 55, at 92. For a discussion of 
the contention that a constitutional violation is inherent in de fa cto segregation, see J. 
Kaplan supra note 66, at 211-14. For some further views, see A. Bickel, Discrimination in 
Education in DISCRIMINATION AND THE LAW 60-63, 70-77 (V. Countryman, ed. 1965) . 

In 1965 The Commonwealth of Massachusetts adopted "An Act for the Elimination of 
Racial Imbalance in the Public Schools." MASS. ANN. LAWS ch. 71 , § 37C (1965) . This 
was the first state to enact legislation aimed at eliminating de facto segregation in schools. 
The Act states in part: "It is hereby declared to be the policy of the Commonwealth to 
encourage all school committees to adopt as educational objectives the promotion of racial 
balance and the correction of existing racial imbalance in the public schools. The preven­
tion or elimination of racial imbalance shall be an objective in all decisions involving the 
drawing or altering of school attendance lines and the selection of new school sites." 
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preference may be a means of achieving overall equality, but in the short run it 

penalizes whites. '" 

Because of their powerless position often the most effective remedies for the 

poor are those which allow a collective ch allenge of the statu s quo to com­

bat institutionalized abuses which no single indiviuual could effectively call into 

question. Thus, in the strugg1e for civil rights the mass demonstration has b een an 

important tool for ra llying publi c support and fo r welding the Negroes themselves 
into a politically effect ive movem ent .; 4 In the st ruggle fo r decent housin g the rent 

strike has at times been an effective means of holding landlords accountable. '" 

But a b as ic limitation of the law is its inability to treat the p roblems of the poor 

as essentially collective or class phenomena. The law has been slow to recognize 
and remedy the collective problems of slum tenants, low-income buyers and bor­

rowers and public assistance recipients. And it has been slow to respond to the 

collective p roblems of Negroes in gaining fu ll citizenship .;" 

Only recently, for example, h as Congress ackn owled geu lhat such b arriers to 

73. Lichtman says that the "injury" to the white employee is not punishment, but the 
removal from an unfair advantage to which he is not entitled. R. Lichtman, S1/pra note 55, 
at 98, 99. 

74. We recognize that mass demonstrations do not always result in positive gains fo r 
Negroes or other disadvantaged groups in our society. Collective protests may alienate 
segments of the public and lead, temporarily at least, to repressive legislation. Furthermore, 
there is some reason to believe that the favorable legislation which has directly fo llowed 
certain civil rights demonstrations, e.g ., the Voting Rights Bill which immediately followed 
the Selma protests, has been more a response to the violence of segregationists than to th 
colleotive expression of the Negro. See J. Howard, Th e Provocation of Violence: A Civil 
Rights TactiC?, 13 DISSENT 94 ( 1966 ). 

75. According to Fossum, the rent strike is more a symptom than an effective device 
for bringing a lasling solution to the problems of slum housing. However, such strikes can 
and do dramatically indicate the problem that exists , and depending on the statutory frame­
work in the jurisdictions in which they take place, they may be given legal sanction. 
In New York City which provides a favorable statutory framowork for rent strikes, 
a high proportion of cases ari sing out of these ac tions have been decided in favor 
?f the tenants. Thus, Fossum argues: "Where the technitlUe has been given a statutory basis 
It serves both as a reasonably satisfactory channel for protesting an intolerable situation 
and as a substitute for the nonnal methods of code enforcemelll." J. Fossum, Rent With­
holding, 53 CALIF. L. HEV . 304, 323-25, 334-36 ( 1965 ). 

76. Lawyers for the civil rights movement have consistently sought to file class suits for 
named plaintiffs suing to desegregate facilities "and for all others similarly situated," i.e., 
for all other Negroes in the same community. But not all federal courts have recognized the 
validity of class actions on behalf of Negroes. 
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voting as literacy tests are obstacles that discriminate against Negroes collectively. 
The individualistic posture of the law appears to be changing. In a number of reo 
cent decisions federal courts have upheld the right of Negroes to engage in colJ . 

ee 
tive protest (marches, sit-ins, etc.), 77 in some instances sanctioning demonstra tion ~ 
which were alleged to disturb the peace or to violate trespassing laws. A further 
example is the court's decision in the Button case, which encourages the dis. 
aJvantaged in general to band togethe.r in pursuing their legal interests. 78 

CONCLUSION 

As we suggestcd above, the problem of remedying bias in the law shades into 
the problem of remedying poverty itself. Effecting legal equality becomes at some 

point a problem of effecting social equality. The effectiveness of law as an instru. 
ment for meeting the needs of the poor depends largely on its success in eliminating 
poverty, in moving the poor out of their deprived status . Today this is an important 
goal of law. It stems from an enlarged conception of the rights of man and a chang. 
ing conception of the role of govemment in providing, protecting and implement­
ing these rights. It also stems from the belief that poverty is caused by large imper­
sonal forces"in our complex industrial society, not by the poor themselves. 7a Reich 
argues that "when individuals have insufficient resources to live under condi tions 
of health and decency, society has obligations to provide support, and the ind ividual 
is entitled to that support as of right, "SO and he adds that in our highly organized, 
institutional and bureaucratic society the avenue of providing basic rights to the 
poor must be through law,'-1 What is involved here is a view of law as a p ositive. 

77. See, e.g ., Cox v. Louisiana, 379 U.S. 536; U.S. 559 ( 1965) ; Hamm v. Cit) 
of Rockhill, 379 U.S. 306 (1964) ; Bouie v. City of Columbia, 378 U.S. 3·17 ( 1964) : Ed­
wards v. South Carolina, 372 U.S. 229 (1962); Williams v. Wallace, 240 F. Supp. 100 
(M.D. Ala. 1965). In the latter case concerning the march from Selma to Montgomery. 
the court issued an injunction restraining Alabama officials from "intimidating, threaten­
ing, coercing or interfering with" the proposed march, and the defendants were also 
enjoined from failing to provide adequate police protection to the plaintiffs in the exercise 
of their constitutional rights. 

78. See Justice Brennan's statement for the Court in NAACP v. Button , 371 U.S. 
415, 431 (1962) . He suggests that "association for litigation may be the most effectivP 
form of political association" open to the Negro people .' See A. Cinger, Legal Processes: 
Litigation as a Form of Political Action, in D. King and C. Quick, op. cit. supra note 52, 
at 195. 

79. See C. Reich, Indiuidual Rights and Social W elfare: The Emerging L egal lsSUI!S, 
74 YALI:: L.J. 1245, 1255 (196.5). 

80. Id . at 1256. 
81. Ihid. 
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affirmative force for change, not simply a reactive process. This approach is evi­
denced in such programs as medicare, the war on poverty, and voter registration 

for Negroes. R2 

Laws do not simply reflect the way men are treated in society; they influence 
the character of that treatment. W hen laws are biased against the interests of a 
particular group or class of people their deprived status is given official sanction. 
This is most obvious in the case of dual law, where the poor are officially relegated 
to a position of second-class citizenship. But favored party and de facto bias are 
perhaps even more pervasive and their impact more important. Thus, the law itself 
serves to define and maintain the position of the poor."' 

ADMINISTRATION OF LAW AFFECTING THE POOR 

The law is applied in a variety of agencies and settings, pJivate as well as 
public, administrative as well as judicial. The study of agencies applying law to the 
poor directs attention to various conditions tending to undermine the integrity and 
effectiveness of these agencies. We shall first consider certain changes with respect 
to the structure and orientation of legal administration of special relevance to the 
poor, and the implications of these changes for the adjudicative functions of legal 
institutions. \Ve shall then examine the way in which the inability of the poor to 
become effective constituents of legal agencies reinforces the reluctance of these 
institutions to serve the needs and interests of the pOOLS.' 

82. The affirmative programs of certain human relations commissions also appear 
relevant. Thus, the New York City commission has attempted to motivate banks and lend­
ing institutions to re-evaluate their operation "with an eye towards extending their mort­
gage finanCing services to members of minority groups," and it has attempted to motivate 
brokers, managers, and investors in housing to open all-white neighborhoods to minorities . 
J. Witherspoon, Ciuil Rights Policy in the Federal System: Proposals for a Better Use of 
the Administratiue Process, 74 YALE L.J. 1171, 1209 (1965). 

How effective those new programs will be in changing the relative economic position 
of the poor remains to be seen. Wilensky and Lebeaux observe that "the promise of the 
w~lfare state - minimum living standards brought about by government action to redis­
~nbute income and make opportunity equal- is nowhere fulfilled... . Up to the present 
Ih the United States ... welfare programs have had small income-equalizing effect within 
~Ve lower strata and a still smaller effect on the income distribution as a whole." H. 

ILENSKY & C. LEBE.-I.UX, I:-.iDUSTRIAL SOCIETY AND SOCIAL \'VELFARE xii-xvi, 158­
60 ( 965). 

83. In the view of Simmel and more recently Coser, poverty is a social category that 
~:~~r~e~ through societal definitio~: "The poo~,are men who have been .50 defined by society 
S 	 a\e evoked partICular reactions from It. See L. Coser, The SOCIOlogy of Pouerty, 13 

OCIAL PROBLEMS 141 (1965). 
84. Although we are more concerned with the administration of civil than criminal 
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socrETAt TRENDS 
In creased Scale. Agencies involved in the adminis tra tion of law have 

become la rge-scal e enterprises. The p op ulation explosion in the metropolitan cen. 

ters of the Unjted States has led to an ever-increasing volume of cases processed 

through the courts and other agencies of government, necessitating an unp rece. 

dented expansion of facilities and manpower. 8 5 In L os Angeles Couuty, for example, 

more than three times as many cases were filed in the trial courts ill 1954 than 

in 1928.8 6 Further, the lower the leve l of the judicial system , which means the 

more likely it will be dealing with the p oor,87 the greate r the increase in case 

load. 8s 

justice, reference will be made to the handling of criminal or quasi-criminal cases in lower. 
level courts. This is done partly because we are interested in presenting a general picturt 
of infcrior tribunals and because the distinction between a civil and criminal proceeding 
is often not meaningful at this level of the judicial system. Thus, the psychopathic amI JU' 
venile courts, although not formally criminal in nature, in fa ct make dec isions that result in 
involuntary loss of liberty. 1"loreover, other courts and agencies handlin g civil matters 
involving the poor frequently employ essentially criminal sanctions in support of their 
deciSions and actions. This is a prominent feature of courts dealing with consumer credit 
and family support. (\Vith respect to the use of criminal proccss in the collection of civil 
dcbts in Pennsylvania, see Report of the Attorney Ceneral in the Investigation of the 
Magisterial System 29 [Department of Justice of Pennsylvania 1965]). We sllspect, in fad, 
that there is a greater difference in the character of the proceeding bctween upper and 
lower-level courts than between civil and criminal proceedings within lower-level courts. 
\Vhether nominally civil or criminal, lower court proceedings appear to be essentially 
"administrative" in character. 

85. 1\'1. VIHTUE, SURVEY OF METROPOLITAN COURTS 48 (1962 ) . 
86. J . HOLBROOK, A SURVEY OF METROPOLITAN TRIAL COURTS, Los Al'>CE LES An£,< 

10, 14 ( 1956 ). 
87. Although we know of no studies of the class background of litigants or parties in 

various civil tribunals, there is persuasive, albeit indirect evidence of the relation hetween 
court level and social class. Thus, the lower the level of the court in the judicial h ierarchY: 
1 ) the lower the jurisdictional amount of claims (which means the morc likely it will be 
used by 10wer-cJasspersons), 2 ) the less likely that parties will he represented hy private 
counsel ( reflecting in part the fewer economic resources of part ies wh ose cases arc processed 
through inferior tribunals, 3) the more likely that lawyers who deai with the court will 
have a low-status clientele. See J. CARLIN, LAWYERS' ETHICS (1966), and 4 ) tht 
more likely that the court will be processing types of cases reflecting problems that 
have a higher incidence in the lower than the upper classes. Thus, it is among the 
poor that we find the highest rates of family dissolution through d ivorce, sepa.rat ion of 

desertion (see \.y. Goode, Family Disorganization, in CON'l'EMPOHAIIY SOCIAL PJlOB[.E-M' 
416-28. R. Merton & R. Nisbct eus. 196 1) ; mental illness ( see B. BEREl"SOl'> & C. STE:JN .f;~ 
HUMAN BEH"-VIOR : A'I I NVF4'1TORY OF SCIENTIFIC FINDI NGS 6.'39, 1964 ); juvenile dehn' 
quency (see A. Cohen & J. Short , Jr. , Juvenile Delinq uency, in 11. Merton & R. Nisbet, Of!­

cit. su pra ttt 87-88) and urunkenness ( see D . PITTMAN & C. \ \T. G OllDON, R EVOLVINC DO()i' 

CIVlL JUSTICE AND TilE P OOR 

Within the judicial system this in cre ase in volume of cases led initially to 

a "multiplicity of separate courts, w ith great overlap, duplication, waste, and con­

fusion of jurisdiction." so It has b een observed tha t this mul tip licity of tribunals 

"seems to consist p artly of duplicating general tria1 courts set up to ease conges­

tion, and partly a piling up of separate, highl y specialized courts .""n These specia l­

ized dockets or courts - the family court, small claims court, psychopathic court, 

drunk court, juvenile court - process th e bulk of cases involving the poor which 

come into the m etropolitan judicial system; indeed , they were e stabU,l\ed mainly 

to accommodate the special p roblems of the urban poor. 

A major consequence of magnified scale has been a tendency toward mass 

processing of cases . E sp ecially in lower-level tribunals, cases are increasingly 

handled in a standaruized m echanical manner, with little or n o time allo lted to 

any particular case and with little opportunity for examining or weighing facts or 

for exploring grounds for d ecision s.'" The problems of scale are by no m eans 

th. 2. 1958). At any rate, these problems are most likely to come to the attention of puhlic 
officials when they involve the poor. 

The term "low-level" or "inferior" tribunal refers to local or state trial courts of limited 
or special jurisdiction ( includin g the famil y, urunk, psychopathic, small claims and juvenile 
courts) as opposed to state trial courts of general jurisdiction and appellate courts. Cour t 
level is usually correlated with the salary and tenure of judges and their educational back­
)(TOllnel and experience. See J. Carlin , supra at ch. 5. It is interesting to note tb at in Cali­
fornia , which has a consoHdated court system, assignments to those department, ill the 
Superior Court that correspond to low-level courts in other st:ltes ( such as juvenil e or 
domestic relations ) are generally designated as the least desirahle by judges. 

88. The largest increase in the number of filin gs hetwceTi 1928 and 1954 was found in 
the small claims, domestic relations, juvenile, traffic anu psychopathic cuurts. The smallest 
increase took place with respect to other civil cases; in fact, there was a 36~ uecline in the 
number of these cases filed in the Superior Court. See J. Holbrook. op. cit. supra note 86 . 

89. M. Virtue, oJ). cit, silpra notc 85; at' 136. Sec also D . Peck, Court Organization and 
Procedures to Meet the Needs of Modern Society, 33 Ind, L.J. 182-197 (1958 ) . 

90. M. Virtue, op . cit . supra note 85, at 157. 
25 91. Holbrook reports that the urunk comt in Los An geles processes between 200 and 

ocases a day. J. Holbrook, op. cit . supra note 86, at 317. 
This is also clearly eviuent in the following account drawn from our field notes of the 

processing of public drunkenness cases in the Municipal Court of San Francisco : ' 
TIle bailiffs bring in the defendants from t11e jail in groups of about 20. The men 
ftand in two lines behinu a three-foot high horizontal bar which separates tbe de­
enelants from the rest of the courtroom. After the defenuants have filed into the 

COurt the judge repeats the following rubric : "You men are all charged with heing 
pubhcly drunk. Do any of you plead not guilty?" (The judge pauses about five 
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limited to the courts but may be seen also in other agencies of law administration. 

Thus, case loads in welfare agencies and probation departments may :-lttain similar 

magnitudes as in drunk, juvenile and domestic relations courts, with similar pres­
sures toward mass processing. 

New Tasks. One of the characteristic features of our society is the 

steadily expanding scope of government. With the weakening of kinship and other 

traditional social units large scale formal organizations, both public and private, are 

called upon to perform tasks and satisfy needs that previously had been taken 

care of in less formal ways.92 The development is particularly evident in the expan­

sion of governmental activity on behalf of the poor. This may be seen in the 

extension of health, education and welfare benefits through social security and 

welfare legislation, medicare and aid to education - and in the passage of the 

Economic Opportunity Act. 

Along with the establishment of agencies to implement these various p rograms 

there has developed a need for insuring fairness and reasonableness, particularly 

in the exercise of the adjudicative or quasi-adjudicative functions of these organiza­

tions . Decisions regarding eligibility for benefits represent an important although 
by no means the only area of con cern. 

The expanded scope of the legal system is also reflected in the assumption of \ 
administrative tasks by nominally judicial agencies. Thus, to an increasing extent, 

seconds to see if there are any "not guilty" pleas.) "All guilty. Answer to your 
name as it is called." The men are arranged by the bailiff in the line in the order 
in which their name will be called for sentencing. 

Domestic relations (principally family support) cases are usually disposed of in sum­
mary fashion under the ever present pressure for dispatch: 

\Vhen one case was called there was no reply and the judge said, "Passed" im­
mediately. The clerk began to explain something, but was interrupted angrily 
by the judge who said, "Passed, passed. Call the next one quickly." In one third 
of all cases heard, a positive reference was made by the judge for a need to hurry. 

Drawn from our field notes . 
~1ass processing is also a characteristic feature of juvenile and commitment proceedings 

and uncontested divorce actions. A judge in Santa Clara County summed up the situation 
in this way: 

All one can think of any longer is getting through the mill; the court becomes 
a treadmill and not a forum for adjudication . 

Drawn from our field notes. 
92. See P. Selznick, Legal Institutions and Social Controls, 17 VAND. L. REV . 79­

90 ( 1963) . 
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courts serving the poor seem to define their principal objective as the solution of 
a social problem by a benevolent administrator rather than the resolution of a 

legal dispute by an impartial adjudicator.D3 The orientation of such courts has 

been characterized as "individualized justice"; decisions are tailored to who the 

person is rather than to what he has done. 94 This concern for the person, and more 

particularly for the rehabilitation of the disadvantaged, entails a conception of the 
poor as having problems rather than grievances and of needing treatment not 

93. The County Court of Philadelphia, for example, in its 47th Annual Report, assert5 
that its domestic relations court is guided by: 

the modern idea of a family court which has as its aim the coordination of the 
handling of all family problems in one agency, and the utilization of social skills 
and modern methods for the re-establishment and strengthening of families . . . . 
From the outset the work of the domestic relations division in the new court was 
concerned with the problem of integration of family life, rather than with the 
strictly legal issues as to whether the family ties should be severed ... or whether 
the husband had a duty to support the family members. 

COUNTY COURT OF PHILADELPHIA, FORTy-SEVENTH ANNUAL REPORT 195-96 ( 1960 ). 
A focus on "problem solving" is also evident in the philosophy of the Juvenile Court. 

According to the Philadelphia report : 
The welfare of the child is the guiding principle of operation in the Juvenile 

Division of the Municipal Court of Philadelphia . . .. The purpose of the Juvenile 
court law has been defined by the Supreme Court of Pennsylvania as being the 
"salvation of children" rather than the punishment of offenders (Commonwealth 
v. Fisher, 213 Pa. 48). It is the characteristics of the child and of his family more 
than the nature of his delinquent conduct which governs the dispositions of ju­
venile courts. rd. at 9, 10, 11. 

94. See C . L. Schramm, Philosophy of the Juvenile Court, 261 ANNALS 101 (1949). 
David Matza contends: "Individualized justice is the basic precept in the philosophy of 
the juvenile court. More generally, it is commended to all officials who deal with juve­
niles. We should, it is suggested by enlightened professionals. gear our official dispo­
sitions to suit the individual needs of the accused rather than respond in an automatic 
fashion to the offense he has allegedly committed. The relating of disposition to indi­
vidual needs instead of to the offense is a centrai aspect of the treatment viewpOint." 
D. MATZA, DELINQUENCY AND DRlFl' 111-12 (1964). 

Maxine Virtue notes that a redefinition of goals was well underway by the twenties: 
[T]he movement towards individualized justice raised questions concerning the 
role of the judge as an adjuster of personal relations and a rehabilitator of the 
socially disadvantaged as well as, or perhaps in place of, a decider of conflicts 
presented through the adversary process alone .... [T]here was by that time (the 
late twenties) a developing trend to encourage benign and even therapeutic 
handling of juvenile cases, and to tolerate the beginnings of a trend towards 
development of specialized courts, such as family courts, staffed by judges with 
sympathy and special knowledge of such cases and by administrative aides with 
various skills for diagnosing and solving litigants' problems. 

M. Virtue, op. cit. supra note 85, at ll5. 
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justice. More fundamentally, however, it reflects an image of the p oor as essen. 
tially incompetent, as incapable of knowin g their interests or asserting them.'J5 

Not only a re the poor assumed to be incompetent and treated, in effect, 

as wards of tlle court, bllt there is a further assumption of an essential har. 

mony of interests between the poor citizen and the state. tlG Accordingly the task 

of the court is not to arrive at a determination with respect to conflicting rights, 

but to restore and promote social equilibrium, to heal and to cure. Indeed , the 

failure of parties to realize their common iu terests is a prime indication of their 

need for help . As in the therapeutic situation, stated complaints and grievances 

are merely tbe starting points for a more fundamental analysis; they are not to be 
taken at face value. 97 

Given these assumptions by the court the notion of a contest between adverse 

interests is deplored, formal rules of evidence and procedure are avoided, and the 
services of counsel discouraged. The traditional model of adjudication is viewed as 
irrelevant to, if not preventing, a solution in the best interest of the "client." " ~ 

95. It is perhaps no accident that the treatment orientation first appeared in the 
juvenile court, since the youthful character of its clientele made more justifiable the 
assumption of incompetence. 

The striking parallel between the orientation of Soviet courts and our lower·level 
tribunals 	is explicitly noted by Harold J. Berman: 

As the atmosphere of the Soviet criminal trial approximates that of our juvenile 
courts, so the atmosphere of a Soviet civil suit may perhaps bear an analogy to 
that of our domestic relations courts. 

H. BEHMAN, JUSTICE IN THE U.S.S.R. 309 (1963). The author also notes that Soviet judges 
"play the part of a parent or guardian: Indeed the whole legal system is parental." Id. 
at 754. 

96. \Vith respect to the juvenile court it has been observed: "The delinquent . . 
is not (conceived as) the enemy of society. He is society's child, and therefore the in terests 
of the state and the child do not conflict but coincide." J. Handler, The Juvenile Court and 
the Adversary System: Problems of Function and Form, 1965 \VIS. L. REV. 10 (1965). 

97. 	Note the following observation in connection with commitment proceedings: 
In another case, the physician stated that he thought the patient was suspicious 
and distrustful because he asked about the possibility of being represented 
by counsel at the judicial hearing. 

T. Scheff, Societal Reaction to Deviance, 11 SOCIAL PROBLEMS 409 (1964). 
98. 	This orientation is clearly evident in the follOwing comment of a fam ily counsellor 

in 	a conciliation court: 
Ideally, attorneys should not be in the court as they often inflame parties 
and produce tension and create the atmosphere of a court case involving ooe 
person against another, rather than the ideal atmosphere of a hearing which 
is in the interests of both parties. 
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An increasing emphasis on rehabilitation m ay also be noted in certain welfare 

agencies, with similar consequences for the legal rights of the poor citizen. Recipi­

ents of these agencies are seen as reservoirs of a great m any "needs," onl y one of 

which may be the need for financial assistance. Medical care o r psychiatrio help 

may be required; recipients may need education or job training; instruction may 

be called for ill managing a budget, in cleaning up an apartment, in child training 

practices. The list is p erhap s endless, depending as it does. on the agency officials' 
views of what is required for effective family functioning. Public assistance law 

is perceived by this "new style" agency as providing a mandate for "serving" these 

needs.99 Armed with this mandate agency officials become social therapists. 

If the distinctive marks of the old-sty~e agency were suspiciousness and harsh­

ness, the new-style agency is characterized by a certainty that the professionals who 
work for the agency know what the client "needs." And with this certainty may 

come a greater intrusiveness, one that looks beyond qualifications for assistance to 

the possibility of changing the moral character of recipients in order to render 
them whole and competent to deal with their life situation. To do this the new-style 

agent must find ways to diagnose the social and psychological defects of the p oor ; 

this obviously requires wide access to, as well as scrutiny of, the personal and p rivate 

lives of his clients. 

The potential danger of the .new-style agency is that it may become a tool for 

total governmental control. The law would then provide a license for regulating 

the detailed life activities of those citizens "eligible" for such direction. It might 

well legitimize the reach of government into every circumstance that might bear 

Drawn from our fie ld notes. 
Further indication of the hostility of the court toward a fo rmal adjudicative proceeding 

may be seen in the following observation: 
On one occasion when he (the judge in a domestic relations department) 
granted the petition of wife's counsel that husband be restrained from re­
moving the child from the state on a visit, this attorney said: "I would like to 
offer points and authorities, Your Honor." "I don't want to hear any points 
and authorities," was the judge's response, ''I'm not interested in the mere 
legalis tics of the matter." 

Ibid. 
99. See, e. g ., CAL. WELFIUIE & IN£T'NS CODE § 19: "Due regard for the preservation 

of family life, and ... to encourage self-respect, self·reliance, aDd the desire to be a good 
Citizen, useful to SOCiety." ( Language omitted in 1965' amendment.) Cited in J. tenBroek, 
supra note 39, at 678. The very language of the Code, however, might well have been 
fashioned into tools of legal argument to restrain and limit official action, particularly inso­
far as such action tends to denigrate mcipients and weaken their self-respect. 
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on the process of rehabilitation. Traditional guarantees of procedural due p rocess 

would be seen as unnecessary - indeed as interfering with certain commonly 

desired therapeutic goals. Attorneys would become irrelevant; client dissent a 

sign that more therapy was called for. Judicial review of agency decisions would 

be unneccessary; judges would wonder what their role could possibly be beyond 

placing a ritual stamp of approval on decisions made for reasons best understood 

by others. A citizen w ho qualified for this benign control might be stripped of his 

right to mean what he said, which is perhaps the most fundamental right of al!. 
Although we have not yet reached such a pass, the tendency is clear enough. As 
sociologists we are led to explore the forces moving the legal system toward total 

control and the forces which counterbalance and counteract this movement. 

IMPLICATIONS FOR THE ADJUDICATIVE PROCESS 
As we have already suggested, a major consequence of the increased scale and 

expanded scope of the legal system is a tendency for the adjudicative process to be 
undermined, particularly in lower-level courts and agencies. In juvenile and famiJy 

courts, in welfare agencies and commitment proceedings, decisions affecting the 

legal rights of the poor are usually not based upon reasoned argument or a determi­

nate set of rules, and there is little concern for preserving or establishing proce­

dures for safeguarding individual rights. 

Vieakening of Procedural Standards. Failure to give proper notice to 

parties appears to be a common practice in many lower-level tribunals. JOo L ack 

of notice obviously deprives the affected party of an opportunity to be heard. E ven 

when the person is present he still may be effectively denied meaningful participa­
tion in the proceeding. lol 

100. 	 A study of commitment procedures in New York State reports: 
Although Section i4 (most patients come to state mental hospital under this 
Section of the New York Mental Hygiene Law) contemplates notice to the 
patient and a hearing before the court order for the original admission, in 
practice ... notice is usually not given and a hearing is held in only a minority 
of cases. 

ASSK. OF THE BAR OF THE CITY OF NEW YORK, MENTAL ILLNESS AND DUE PROCESS 
108 (1962). 

101. Thus, 	in a report of a study conducted in Wisconsin it was noted: 
In one urban court (the court with the largest number of cases) the only 
con':lct between the judge and the patient was in a preliminary hearing. This 
hearing was held with sllch lightning rapidity (1.6 minutes average) and 
followed such a standard and unvarying format that it was obvious that the 
judge made no attempt to use the hearing results in arriving at a decision. 
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The opportunity to challenge or rebut the information upon which decisions 

are made is frequently very limited. Although in lower court decisions considerable 

weight is attached to the reports of probation officers, family service workers, 

psychiatrists and others, these repOits may not be offered in evidence, and even 

when they are those who have prepared them are usually not available for cross­

eXamination. 10' 

In many lower level tribunals rules of evidence are either explicitly eliminated 

or are virtually unobserveo in practice.103 'Weakening the rules of evidence in­

creases the likelihood that decisions will rest on something less than competent 

testimony. Moreover the burden frequently falls on the defendant to prove his 

"innocence" or the absence of liability.lo< An important consequence is the eliciting 

of self-incriminating testimony. Although adolescents generally have a right not 

He asked three questions uniformly : "How are you feeling?", "How are you 
being treated?", and "If the doctors recommend that you stay here a while, 
would you cooperate?" No matter how the patient responded, the judge 
immediately signified that the hearing was over, cutting off some of the 
patients in the middle of a sentence. 

Thomas Scheff, Social Conditions for Rationality, i AM. BEHAV. SCIEN. 22 (1964). See 
also, MENTAL ILLNESS AND DUE PROCESS, op. cit. supra note 100, at 19. 

102. 	In the Children's Court in New York City it has been observed: 
It was left free to the individual judge to decide how much of the social his­
tory would be reviewed prior to the decision, but one study indicated that at 
least seventy-five per cent of the judges examined the histories prior to a de­
termination of jurisdiction. There was little or no opportunity for respondents 
to challenge the infoITI1ation in their histories. In not one observed case was 
there an objection to any testimony .... 

J. Handler, supra note 96, at 22-23. 
103. In a study of Los Angeles courts it was noted with respect to commitment cases: 

"No attention is paid to the fo~mal rules of evidence." J. Holbrook, op. cit. s-upra note 86, 
at 244. With respect to the juvenile court it was noted: 

Rules of evidence are not adhered to; the court desires to get all the facts 
without being bound by confining rules . .. . The language used is simple 
and geared to the child's understanding. For example, "It says here that you 
took a quart of oil from Mr. Brown. Is that true, John?" 

ld. at 238. 
104. Thus, Thomas Scheff observes: 

The fact that courts seldom release patients, and the perfunctory manner 
in which the legal and medical procedures are carried out, suggest that the 
judicial decision to retain patients in the hospital for treatment is routine and 
largely based on the presumption of illness. 

T. Scheff, supra note 9i, at 411 . 
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to testify in juvenile court it has been shown in California, for example, that "some 

courts unfortunately take coercive action when a child refuses to testify."' ''5 

A further indication of the reduction of procedural safeguards is the charac_ 

teristic absence of a ttorn eys from lower level tribunals and agencies. In th e Chil­

d ren's Court in New York City, for example, 92 per cen t of all respondents during 

1959 were not represented by counsel; lOG Holbrook reports that at the time of his 
study 95 per cent of juveniles in L os Angeles did not have counsel. In commitment 

p roceedings lawyers appeared in only 7 per cent of cases p rocessed by the C 01l nty 

COUlt in Los Angeles. w ; Equally low figures a re reported for drunk cases and 
arraignmen t of non-traffic misdemeanor cases. lOS ' '''here a party has a right to 

Ocounsel he is frequen tly discouraged from exercising it. ' ° 
Without the assistance of competent counsel parties may be effectively denied 

the opportunity to challenge the findings and' decisions of the court or to in sist 

on other proceoural safeguards . Lack of counsel undoubtedly acconnts fo r the 

largely pro forma character of mos t proceedings in lower-level tribunals. 

ontrol over judicial proceedings in lower-level tribunals through appe llate 

review is virtually ab sent. In 1959-60, out of nearly 20,000 adolescents adjudged 

delinquent or neglected in New York City only 4 cases were appealed. 11 0 This is 

apparently also the pa ttern for civil proceedings involving the poor. 

Redu ct ion of Adversariness. Althongh court cases at all levels of the 

judicial system are generally disposed of in a non-adversarial manner, this is more 
likely to be the case in those tribunals that deal with the poor. Thus, only 5 per cent 

of all dispositions in the ~vl \lnicipal Court in California in 1962 involved a fonn ally 

contested trial (h oth sioes presen ting evidence in a hearing), compared with 10 
per cent of all Superior Court dispositions and 12 per cent of <1 11 civil cases in the 
Superior Court.llI 

105. J. Handler, supra note 96, at 33. 
106. C. Sehinitsky, The Role of the Lau;yer in Children's Cou rt , 17 RECORD Or 

K Y.C.B.A. 10 ( 1962 ). It ,hould be noted that the Family Court Act of 1963 may have 
increased the use of attorneys in juvenile cases. 

107. J. Holbrook, op. cit. slipra note 86, at 78. 
108. Ibid. 

109. Maxine Virtue notes that in men tal and juvenile cases "memhers of court stairs 
actively discourage litigan ts from seeking counsel." M. Virtue, op. cit. supra note 85, at 299. 

110. J. Handler, supra note 96, at 22. 
111. J UDICI AL COUXCIL OF CALlFon:-': IA , 1962 ANI'(UAL REPORT 151 ( 1963 ). 

C IVIL J U STICE AND THE POOR 

The weakening of the adversary system in civil as well as in criminal cases is 

partly a re flection of the increasingly large volume of cases processed through in­

ferior tribunals an d the resultant pressures for more efficient procedures. This may 
account for the hosti le reaction of manYiudges, particularly in traffic courts, to 
demands for a form al he[lring."~ 

The reduction of adversariness is also a function of the increasing emphasis on 

diagnosiS and treatment by non-legal personnel. This is most evident in the juve­
nile and family courts and in commitment of the mentally iII .113 

The reduc tion of adversariness has at least three imp ortant effects on the char­

acter of the proceedings. First, it very likely b inders the accurate determination 
of facts. Reliance solely on the conrt for developing and presenting the facts may 

restrict information and encourage a premature labeling of the case "to try to fit 

it into a familiar pattern in an effort to order the mass of facts around a tentative 
theory." ll ., An adversary presentation, "hearing both sides of the story," tends to 

facilitate the exploration and sifting of facts and provides some assurance against 

pre-judgment and partiality. Second, a nOll-adversary proceedin g probably in­

creases the reliance of the court on the arguments and testimony of the party 

having the greater resources for developing his case; this is particularly likely 

when one of the parties is an agency of government. An adversary proceeding on 

the other hand tends to place the p arties on a more eq lIal footing. Finally, the 

reduction of adversariness limits th e opportunity of parties to challenge the bases 

of the court's actions and decisions and increases the burden on the court for using 
self-restraint in the exercise of its powers. 

Abdication of Responsihilit y. In the many specialized tribunals it has 

become common practice for judges to delegate authority for decision-makin g to 

administrative personnel: probation officers, medical examiners, marriage coun­
sellors, referees, commissioners and others. According to Maxine Virtue these 
personnel have, to an increasing extent, 

taken over act ivities usually regarded as judicial in response to the tremendous 
needs and pressnres of the metropolitan caseload. Sometimes, as where a com­
missioner assembles information or works out a solution IInder judicial supervi­
sion, this seemed a legitim ate method of stretching the judge's reach. Sometimes, 
as where juven ile court personnel adm inistratively designated "referees" dispose 
of all cases falling within a certain classification without any real judicial super­

112. M. Virtue, op. cit. S1.lpra note 85, at 349. 
113. Id . at 221, and ]. Handler, supra note 96, at 26. 
114. lei . at 30. 
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vision, it seemed a usurpation of the judicial function by personnel untrained in 
legal disciplines and unaware of the indispensability of due process. ll r. 

This delegation of judicial authority often results, in effect, in shifting the re­
sponsibility for making decisions; the judge does little more than rubber-stamp 
the decisions of others." G 

r.,'leaningful review of decisions made by non-judicial personnel is important 
because: (1) the consequences of such decisions are often punitive, (2) the 
"expert" determination is frequently routine and perfunctory,l17 and (3) the 
affected party has little opportunity for effective participation in the "preliminary 
hearing" conducted by non-judicial personnel.lI .~ He cannot readily present testi­

115. M. Virtue, op. cit. supra note 85, at 209. See also M. VIRTUE, SURVEY OF METRO­
POLITAN COURTS DETROIT AREA, 102, 103, 105 (1950); J. Handler, supra note 96, at 11; 
Holbrook op. cit. supra note 86, at 155. 

116. 	 Mental Illness and Due Process, op. cit. supra note 100, at 5, 194. See also ]. 
Handler, 51.lpra note 96, at 17. In our interviews with judges the same picture appears : 

In most [juvenile] cases, after all, the judge follows the recommendation of 
the probation officer. Actually we act as rubber stamps, and I don't know 
how it could be otherwise. 
Interviewer: You mean you feel superfluous? 
Judge: Yes, most of the time. 

Drawn from our field notes. 
117. Certificates 	(for involuntary commitment) are signed as a matter of course 

by staff physicians . . . after little or no examination.... The so-called 
examinations are made on an assembly line basis, often being completed 
in two or three minutes, and never taking more than ten minutes. Although 
psychiatrists agree that it is practically impossible to determine a person's 
sanity on the basis of such a short and hurried interview, doctors . . . 
recommend confinement in 77% of the cases. 

L. Kutner, The Illusion of Due Process in Commitment Proceedings, 57 Nw. U.L. REv. 383 
( 1962) . One reason for the perfunctory character of the medical examination is indicated 
by the following comment of a court-appointed psychiatrist: "It's not remunerative. I'm 
taking a hell of a cut. I can't spend 45 minutes with a patient. I don't have the time. It 
doesn't pay." T. Scheff, supra note 101. With respect to juvenile cases, it has been noted : 

The case load [of probation officers in the Los Angeles Juvenile Court] 
is so heavy at the present time (one probation officer to every eighty-five 
children) that the probation officer may see the child only once before the 
regular hearing. 

J. Holbrook, op. cit. supra note 86, at 338. 
118. 	It is said that these (probation) officers are even less interested than the 

judges in proving specific conduct; their attitude is to avoid "legal techni­
calities" which may slow or prevent the application of what they think is 
needed therapy 
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mony or challenge the determination of the presiding or examining officer. How­
ever, given the pressures created by the large volume of cases that are finally 
brought to the court, the absence of dear standards for the decisions of "experts" 
and the lack of counsel, there is little opportunity for effective review of these 
precourt determinations. Thus, in these specialized tribunals delegation of respon­
sibility for decisions seems to permit if not openly encourage unfettered official 
discretion. 

Diffusion of Responsibility. With the increasing bureaucratization of 
legal institutions ano the greater reliance placed on the judgments of administra­
tive personnel, there has been a tendency to fragment responsibility for authorita­
tive decision-making. Under these conditions it becomes difficult to determine 
when, on what grounds and by whom such decisions have been made. Diffusion 
of responsibility occurs both within and between various lower-level agencies. 

Determinations regarding initial and continuing eligibility for public assistance 
may involve not only intake workers but case workers, supervisors and SUppOl t inves­
tigators. 119 An important consequence is that the grounds for an adverse determi­
nation, and the information upon which it is based, are often hioden from view. J ~ () 

According to the Moreland Commission Report: "In one county, for example, 37.5 
per cent of those interviewed claimed they were not told why assistance was cut off, 
and the case records failed to indicate that the former recipient had been given a 
reason."121 Sparer observes: 

The same type of objections apply, but more forcefully, to the regulatory 
practices of station adjustment or unofficial delinquency. There is no legal au­
thority for this practice and there are no controls unless the adolescent or 
their parents have the temerity to challenge the officer. In view of the type of 
persons brought before the police, the power relationships, and even the 
threats to send adolescents to court if they do not comply, such challenges 
would be exceedingly unlikely. 

J. Handler, supra note 96,. at 18. 
119. See REPORT TO THE MORELAND COMMISSION ON W'ELFARE OF FrNDINGS OF THE 

STUDY OF THE PUBLIC ASSISTANCE PROGRAM AND OPERATIONS OF THE STATE OF N EW YORK 
46, 49 (1962). 

120. 	See, e .g., J. Witherspoon, supra note 82, at 1197. The author notes: 
the commissions do not disclose the particular data which provide the basis 
for their detennination of probable cause. Until the legal criteria underlying 
the concept of probable cause are expounded and the particular data to which 
they are applied made available and studied, it will not be possible to 
judge the correctness of commissions' determinations. 

Id. at 1198. 

121. PUBLIC WELFARE IN THE STATE OF NEW YORK, 68 (1963). 
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At times, a family suspended from welfare assistance because of wrongdoing 
or fraud cannot, even with the aid of private social workers, obtain the precise 
nature and ground for the suspension. Without the right to acquire this informa­
tion and confTont his accusers, the client is effectively precluded from disprovin g 
the charge .122 

Diffusion of responsibility for decision-making also results from the overlapping 

of jurisdiction and control among various lower-level courts and agencies. 

A recent study in California indicates the extent to which the functions of 

welfare agencies overlap those of various judicial and law enforcement agencies. 

In discussing the relation between welfare and the probation department of the 

juvenile court in handling dependent and neglected children, it was noted: 

There is no basic statewide delineation of functions. Responsibility for service 
varies from county to county. Frequently, both welfare departments and proba­
tion departments give service to the same family. 

\Vhen the child is not made a dependent child or ward of the court, casework 
service is usually provided by the county welfare deparbnent or by a private 
agency in the community. But there are exceptions. The probation departments 
in some counties carry a sizeable load of "informal" probation cases '23 

Similar overlap was found in the relation between welfare and the district attor­

ney's office in determining the whereabouts and financial status of the absent 

parent and in investigating alleged fraud on the part of welfare recipients .'Ot 

INEFFECTIVE CONSTITUENCIES 

Study of law and poverty underscores the fact that the administration of justice 

is affected by the structure of political and economic power. From the sociological 

perspective the principal task is to explore the ways in which these forces shape 

the character of legal agencies. The major policy question, particularly from the 

point of view of those committed to the defense of legal values, may be put in th is 

way: vVhat are the institutional arrangements that will insure that the balance of 

influence will on the one hand provide agencies of justice with adequate legal 

resources, and on the other hand permit them to proceed in a reasoned, unbiased 

and effective fashion'? 

122. E. Sparer, The Role of the W elfare Client's La.wyer, 12 U.C.L.A. L. REV. 361. 
372 (1965) . 

123. 1. Reichert, Jr. "A Report on Relationships Between Welfare and Law Enforce­
ment Agencies in California" 52, unpublished report , 1962. 

124 . ld. 	at 34. 
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The poor are generally ineffective constituents of legal institutions, induding 

those specifically designed to serve their interests. They rarely have the motivation 

or capacity for using legal agencies to their own advantage or for exerting pressures 

on agencies to remain true to statutory objectives. Consequently, these agencies 

tend to remain unresponsive if not indifferent to the special needs of the poor; they 

are frequently reluctant either to enlarge their resources or to playa more active 

role in implementing their purported policies, which include the enforcement and 

protection of the legal lights of the poor. Let us now consider in more detail these 

limitations in the character and operation of agencies dealing with the poor. 

Captivity. Agencies serving the poor tend to become captives of interests 
alien to if not conflicting with those of the poor. Thus, although welfare agencies 

are charged with providing care and support for the needy, they frequently follow 

a restrictive, punitive policy of welfare administration. 125 These practices stem in 

part from the responsiveness of welfare officials to those segments of the community 

that would penalize the poor and deter them from seeking aid.l>G A principal 

concern is for minimizing burdens on the public purse; and administrators become 

highly sensitive to community attitudes of outrage and alarm over alleged evidence 
of chiseling and waste.!" ' 

125. Report to the Moreland Commission, op. cit. supra note 119, at 3. 
126. 	The following has been suggested as a possible explanation: 

The simple fact is that the vast majority of us, in the comfortable pros­
perity of our aHluent society, do not approve of the poor. ... ( We) have set 
up every kind of barrier to exclude or discourage the desperately poor from 
even ( a minimal) level of aid : arbitrary definitions of eligibility related to 
age, family relationship ( such as the absurd requirement in many states 
that there be no man in the home ), employability, duration of residence in 
the state, and every sort of procedural hurdle and humiliation. 

E. Wickenden, "Administration of Welfare Rights" 2-3, 4, paper presented at the National 
Conference on Law and Poverty, Washington, D.C., June, 1965. 

127. According to a poll conducted by the Moreland Commission of people of voting 
age throughout New York State: 

Virtually one-third of the New Yorkers questioned said that they believed 
40 per cent or more of all relief recipients were chiseling "in one way or 
another." Close to another one-third believed that chiseling ranged between 
11 per cent an cl 39 per cent of those on relief rolls. These private and per­
sonal estimates were far beyond what even the most caustic critics of public 
welfare claimed in print or in open meetings. They were, of comSa, iIl­
informed guesses - far from the facts of the matter, or at least far from the 
best available estimates. 

({eport to the Moreland Commission, supra note 119, at 11 . 
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Pressures from the legislature and the public for strict accountability of money 

spent contribute to an immense proliferation of administrative rules and regulations 

relative to the decisions of public assistance workers and a corresponding increase 

in paper work which further restricts the capacity of welfare agencies to serve 

the needs of their poor clients. The burdens imposed by this "paperwork explosion" 

are critically noted in the Moreland Commission RepOlt: 

"From my own experience and research," said one witness at our public hear­
ing, "50 to 60 per cent of a caseworker's time is spent on bookkeeping. I thought 
I would be able to help people, b\lt I was a bookkeeper." He related an instance 
in which an elderly couple - each getting Old Age Assistance, and each treated 
as a separate case - moved to a new neighborhood and the rent went up. To 
revise the rent allowance upward, the witness said, he had to fill out and file 30 
different pieces of paper. This paperwork explosion plagues welfare workers 
everywhere.... The files bulge with records - in triplicate, quadruplicate ancl 
quintuplicate - all designed to set forth facts and to suhstantiate action awl 
justify reimbursement. Accountability is necessary. But at what point does filling 
out forms pass the point of diminishing returns, and become record keepillg 
simply for the purpose of record keeping? At what point does desk work become 
so demanding that social workers have little time to serve the needy and the 
dependent? '"8 

Perhaps a more striking instance of captivity is illustrated by the fa te of at least 
one Small Claims Court. In the view of its founders and supporters this specialized 

tribunal was created to provide a forum in which the poor plaintiff, unhindered by 
legal technicalities and prohibitive court costs, would be able to pursue his legal 

rights and remedies. The data indicate, however, that the court has been captured 

by business interests who find it a useful tool in the collection of debts against the 
poor. A recent study of the Oakland-Piedmont Small Claims Court showed that two 

out of three users \vere either business firms ( jewelry and department stores, mail 

order houses, finance companies) or, to a lesser extent, local government agen­

cies (principally the County of Alameda with claims for hospital services rendered 

and for unpaid taxes). ~lost (85 per cent) of these organization plaintiffs filed 
several claims at a time, and most were frequent users of the court. 120 It is , thus, 

principally the business community, not the poor, that reaps the advantage of th is 

inexpensive and speedy process. Moreover, the lawyer-less procedure gives the 

business concern the opportunity to oppose an unskilled and inexperienced poor 
person with a trained, experienced agent. (More than 8:') per cent of the defendan ts 

128. 	 [d. at 76. 
129. C. Pragter, R. ~vfcCloskey & M. Reinis, The California Small Claims Court 4.0, 

45, 55, student paper, University of California, 1963, subsequently published in condenSed 
form in 52 CALIF. L. REV. 876 ( 1964) . 
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in the Oakland-Piedmont Small Claims Court were individuals; the remainder 

were businesses or government agencies.) The trend throughout the United States 

is toward increased use of the small claims procedure for collection purposes.' 3!> 

The tendency of certain tribunals to surrender to the interests of their business 

users may account for the apparent failure to provide defendants with certain pro­

cedural safeguards. Lack of notice is said to be common, and it is alleged to be 
one of the principal reasons for the very high proportion of default judgments in 
collections and landlord-tenant cases.]:;! The hopeless position of the poor defend­

130. 	Collection agents and professional men employ the Small Claims Court's 
facilities in increasing number. However, no serious objection has been 
raised to this tendency; in fact , two states ... have deleted from their statutes 
a limitation on the number of claims which an individual may bring before 
the court during a particular week or month. This action would seem to 
encourage the use of small claims courts by repeating claimants as well as 
by the occasional litigant. 

ld. at 29. 
131. 	A recent study of the Magistrate's Court in Philadelphia documents this 

phenomenon: 
'vVhen the unsworn testimony of the magistrates was taken, it was readily 
apparent that many of the magistrates did not know any of the legal re ­
quirements for service. Some even thought that civil summons could he 
mailed. Moreover, constables are required' by law to file a return of service 
stating the precise manner in which service was made. This return is the 
only evidence available to the magistrate to enable him to decide whether 
he has jurisdiction over the person of the defendant. Nevertheless, in one 
court no returns of service are made. In other courts, where thousands of 
returns of service were examined by Justic:e Investigators, it was found that 
hundreds of returns were defective on their face , and in all those cases the 
magistrate had proceeded to give judgments by default. 

In some cases judgments were entered even though the constahle's re­
turn stated affirmatively that he had heen unahle to make service at all. When 
confronted with examples of improper service, the magistrates generally in­
dicated that this is a matter for the constable to correct since the magistrates 
assume that the constable does his job properly. Such an assumption is not 
only factually unfounded, hut amounts to an abrogation of the magistrates' 
fundamental duty.... Frequently a defendant's first knowledge of the 
claim is obtained when he receives a constable's notice of levy upon his 
household goods or when his neighbors read of the constable's sale notice in 
the newspaper. 

REPORT OF THE ATTORNEY G ENE RAL os THE I NVESTIGATIO,\I OF TilE ~IAGISTER)AL SYSTEM 
30 (Department of Justice, Commonwealth of Pennsylvania, 1965). 

Similar practices are reported with respect to the landlord-tenant court in New York 
City. See N. LeBlanc, Landlorr/-Te11ant Problems, in THE Exn:NSIOK OF LEGAL SERVICES 
TO THE POOR 52-53 ( U.S. Dept. of HEW, 1964). 
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ant in such cases is ·'s trikingh· illustrated by the fact that the dockets now being 

used [in the iVlagistrate's Court of Philadelphia] ... do not even have a space for 

the entry of [a judgment for the defendant] .""' " 

The report a ll the Magistrate's Court in Philadelphia suggests a more exh'eme 

form of captivity in the direct pecuniary interest of court personnel in the out c..'Ome 

of collection proceedings."">' Magistrates themselves may share in the recoveries 

they award;' ~{j they may also take an active part in seeking to collect claims before 

trial. "", 

It is rarely the case that an agency serving the poor will attempt to mobilize 

its potential clients into an effective constituency. A singular exception is found in 

the expressed policy of the Economic Opportunity Act of 1964. One of th e prin­

cipal objectives of the Act is to insure "maximum feasible participation" of the 

poor in the development and administration of community action programs.' :'" Op­

1:32. Report of the Attorney General, O)J. cit. supra note 131, at 31. The Report also 
notes: "Two court clerks, each of whom had served in separate courts for more than twenty 
years, advised Justice Investigators that they had never seen a verdict for the defendant 
in any civil case in their courts." [d. at 26. 

133. The 	Report not.es: 
Many constables own and operate their own registered collection agencies. 
Other constables simply advertise themselves as being in the collection busi­
ness, while a third group of constables function as collection agents without 
forming a separate agency or openly advertising as such.... \Vhen money is 
obtained from a debtor, the constable collects not only a fee for serving 
process in the case, but also retains from 25 per cent to 50 per cent of the 
amount collected. . . . 
As a result, constables are engaging in practices designed to terrify the 
average citizen and to make it clear to debtors that by reason of the con­
stable's close association with the magistrate who will hear the case, any 
attempt to resist collection is futile. 

[d. at 27. 
134. "One magistrate conceded that his wife was half owner of a collection agency 

which obtained 25 per cent to 50 per cent of sums recovered. \Vithout apparent concem, 
the magistrate admitted the fact that he had a personal pecuniary interest in eases where 
he sat in judgment when he said: '... I handle all this business for one reason. If my 
wife makes ~oney, I'm going to benefit by it because I have an opportunity to spend 
some of the money she makes, being the president of the company that employs the 
Constable who handles the work.' " [d. at 28. 

135. [d. at 29. 
136. Section 202 of the Economic Opportunity Act of 1964 (Public Law 88-452 ) 

states in part: "The term 'community action program' means a program ... which js 
developed, conducted and administered with the maximum feasible participation of the 
groups served." 78 STAT. 516 (1964). 
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position to this policy, particularly on the part of local political leaders, D' high­

lights some of the difficulties of establishing an effective constituency among the 
poor. 

Passivity. The effectiveness of agencies designed to serve the poor is fre. 

quently undermined by a tendency to adopt a passive rather than an active stance. 

These agencies do not ordinarily seek ways to extend the law to the advantage of 

the poor, and they are less than fully committed to developing new rights and 

remedies or to educating or encouraging their poor constituents to assert their 

rights. Rather, they remain inert until moved by the complaint of an interested 

party with standing. Given an apathetic clientele, this orientation may well defeat 
their professed aims. 

The passive stance is perhaps most evident in agencies charged with the en­

forcement of legal rights, such as consumer and civil rights commissions. A study of 

the New Jersey Civil Rights Division notes that although the agency had been given 

extensive powers, including the authority to initiate enforcemen t proceedings, 

it narrowly construed its powers to act at all, devised a series of procedural steps 
which operated against vigorous enforcement, and compromised and settled 
cases at a rather high rate, with a relatIvely low level of relief138 

Reliance upon the initiation of complaints by the victims oJ illegal practices 

has proven to be an ineffective method oJ law enforcement; most agencies receive 

137. 	The San Francisco CHHOKICt.E, Nov. 5, 1965, p. 22, notes: 
The Budget Bureau, fiscal ann of tlle \Vhite House, has told the Office 
of Economic Opportunity it would prefer less emphasis on involvement of 
the poor at the policy level in community project planning. 

"Maximum feasible participation" of the poor - the language of the 
law - means, in the Bureau's view, primarily the employment of the poor 
in carrying out the program, not designing it .... 

Individuals who read the law differently from the Budget Bureau had 
heard that the bureau was withholding $35 million to remind the anti-poverty 
agency that encouraging the poor to organize and raise their voice is un­
settling politics. 

These individuals believe that pressure for this policy is coming from the 
big city mayors, most of whom are Democrats. 

The mayors have openly protested in the past against demands of the 
poor for policy planning positions. The mayors see a threat to their patterns 
for governing cities and to tlleir own political security if the poor develop 
into militant city hall lobbies. 

138. A. Blumrosen, Ant.idiscrimination Laws in Action in New Jersey: A Law-Sociology 
Study, 19 RUTGERS L. REV., 187, 196 (1965) . 
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only a trickle of complaints. AmoDg the reasons advanced for the paucity of victim 

complaints to human relations commissions are: (1) ignorance of the "existence and 

facilities of state commissions," (2) lack of confidence in their ability to "provide 

effective and prompt remedies for discrimination," and (3) aloofness and remote­

ness of these commissions from the people they purport to serve. '"" 

Similar findings are reported with respect to the enforcement of housing code 

regulations . These agencies, too, wait upon complaints from tenants before taking 

actioD, a procedure that has generally failed to achieve the purpose of code en­

forcement. 

Complaint-initiated inspections alone are unlikely to result in effective code 
enforcement for a number of reasons. First, such inspections tend to focus only 
on the alleged violations. Thus, a deteriorated building may be inspected and 
repaired on a piecemeal basis. Second, because many violations inevitably go 
unreported, random enforcement results . . . Third, the uneven enforcement 
pattern reduces incentives to voluntary compliance. I "') 

Agency preference for party initiative is reinforced and perhaps motivated 
by a commitment to seeking voluntary compliance through conciliation. "The ra­

tionale offered by the Massachusetts [human relations] commission [for failin g to 

initiate complaints) is that the initiation of enforcement proceedings is inconsistent 

with the commission's function of adjusting complaints through conciliation."Hl 

The agency's task, then, is not to vindicate the rights of aggrieved parties , or to 
punish those who have violated these rights, but rather to bring about a "satisfac­

tory adjustment." Such a policy tends to undermine the legal principles at stake; 

it may also be self-defeating. V,lith respect to the enforcement of housing code 

regulations it has been observed: 

[T)here is some danger that a preoccupation with encouraging voluntary com­
pliance will stall the enforcement process; the compliance period itself probahly 
engenders landlord delay in correcting violations. Philadelphia discontinued its 
compliance board in 1963 primarily because of overreliance on time extensions, 
which inordinately delayed resort to court prosecutions ... A study in Chicago 
... found that 85 per cent of the cases were continued at least once, with an 
average of two and one-half continuances per case, and that the number of 
continuances was greater in cases involVing a large number of violations."'" 

139. J. \Vitherspoon, supra note 82, at 119l. 
140. Comment, Enforcement of Municipal Housing Codes, 78 HARV. L. RE\'. 801 , 

807 (1965). 

141. .T. Witherspoon, supra note 82, at 1192, where he notes: "Although a few state 
human relations commissions have authority to file complaints initiating enforcement pro­
ceedings, they have, by and large, rarely done so." 

142. Comment, supra note 140, at 815, 819 . 
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The complaint-oriented agency tends to focus on individ!wl violations; it does 

not attempt to alter the structural conditions that lead to widespread violation. A 

few human relations commissions have adopted a more affirmative posture, calling 

for "the employment of such techniques as negotiation and education to induce 

broad sectors of private industry or govemment to take constructive action in open­
ing up [employmentJ opportunities for minorities on a broad scale."113 

It should be noted that the conclusions advanced as to the ineffectiven ess of 
conciliation in altering discriminatory practices or in enforcing housing code regu­

lations, although plausible, are not supported by hard data. \Ve are not aware of 
any systematic studies of the deterrant effect of such agency practices, nor are we 
aware of any studies which seek to determine empirically the relative effectiveness 
of different methods of law enforcement in various social contexts. This is clearly 
an area calling for investigatioo. 

Inadequate Resollrces. Most agencies and tribunals that deal ,vith the 
poor have wholly inadequate resources. They have few tools for implementing 

their decisions and policies, and because of insufficient funds and personnel they 

are reluctant to enlarge their functions. Legislative bodies are loathe to allocate 
additional funds unless pressed to do so, and more often than not they arc under 
pressure to limit such aid. As regards welfare administration, thc ~'1 oreland Com­
mission Report cOllcludes: 

The principal obstacles to preventing dependency and deterioration and restor­
ing recipients to self-care, self-support, or improved functioning is an almost 
total absence of professionally trained and qualified social workers, inadcquate 
supervision, insufficient in-service training, high caseloads, low salaries, poor 
working conditions, inadequate assistance grants, and insufficient medical, psy­
chiatric, vocational, hOUSing, day care, and other specialized auxiliary personnel 
and services. There are fewer than '100 professionally qualified social workers 
in all intake and undercare units in this State as compared with almost 2,000 
required. 1« 

Lack of funds and low salaries frustrate the quest for adequate staffs. Public as­
sistance workers tend to be especially poorly paid."" Low salaries and burden­

143. J. Witherspoon, supra note 82, at 1202-03. The author cites the Philadelphia 
commission as the most successful example of this more effective approach. 

144. Report to the Moreland Conunissioll on Welfare, op. cit. supra note 119, at 4. 
Agencies involved in the enforcement of housing code regulations are also hamstrung by 
lack of funds. Comment, S'upra note 140, at 804. 

145. E. MAY, THE WASTED A M ERICANS : COST OF OUR W ' ELFARE DILEM),{A 

113 (1964). 

• 41 • 



RUSSELL S AGE FOUNDATION 

some caseloads lead inevitably to high turnover in personnel. In 1962 the average 

rate of resignations of caseworkers across the nation "vas 26 per cent. In California, 

New York and Illinois it was over 30 per cent; Maryland, with 46 per cent turnover, 

had the highest rate."G 

In public welfare agencies unskilled and untrained personnel are the rule 

rather than the exception. H ' The Moreland Commission reports: "The latest avail­

able figures show that 80.6 per cent of the 5,142 investigators, supervisors and 
executives in New York State's Public Assistance programs had no academic train ­

ing to fit them for this work."1-1 S And regardless of their qualifications high turn­

over means that few caseworkers "have sufficient continuity to get to know their 
cases well enough to be of help."H:l Higher level administrative personnel in wel­

fare also come under criticism from the Moreland Commission: "Most county 

welfare commissioners," the report concludes, "lack sufficient educational qualifi­

cations for their jobs."n" 

'Vi.th respect to the courts indications are that judges in lower-level tri bun als 

are generally less experienced and less adequately trained than their colleagues 
in upper-level courts. In New York City, for example, lower-court judges are young­
er, have been on the bench and in their current positions for a shorter period of 

time, and a larger proportion of them are graduates of lower-quality night law 
schools. "'1 The generally low prestige of inferior tribunals contributes to the 

lesser competence of judges occupying such positions. According to Handler: 

[T]he juvenile court is considered to be the lowest rung on the judicial ladder. 
Rarely does the court attract men of maturity and ability. The work is not re­
garded as desirable or appropriate for higher judgeships. In courts of mixed 

146. ld. at 109. Although these states have generally high public assistance salaries 
relative to other parts of the country, they are still low relative to salaries of other pro­
fessionals (or quasi-professionals) in the areas cited. It is this latter disparity which prob­
ably contributes to high turnover, insofar as salaries are the issue . 

147. Therc is onc caseworker with full professional training for every 23,000 relief 
reCipients. One out of three caseworkers in public welfare did not complete an under­
graduate education. Only one out of ten has taken any graduate courses in social work. 
And only one out of a hundred has completed two-year professional social work training· 
:-'by, op. cit. supra note 145, at 104. 

148. Public Welfare in the State of New York, op. cit. supra note 121 , at 70. 
149. Report to the Moreland Commission on ''''elfare, op. cit. supra note 119, at 5. 
ISO. ld. at 5. 

151. ]. C.o\.RLI~, LAWYERS' ETHICS 85-86 (1966). 
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jurisdiction, judges seek to avoid assignment to the juvenile division and rotation 
must be employed."52 

In California, which has a consolidated court system, assignment to those depart­
ments that generally deal with the poor usually goes to the newest and therefore 
least experienced man. 10, 

Lower court judges are not only less competent than higher court judges, they 

may also be less committed to the purposes of the court. Thus, man y judges in 
landlord-tenant and housing courts are reported to be "umyrnpathetic to housing 

code prosecutions." "'" High turnover, low morale, burdensome paper work and 
lack of communication with upper levels of the agcI1CY weaken the commitment 
of caseworkers in public assistance programs to department policies. 150 

Deficient remedies. Available remedies tend to be oriented toward the 
problems and interests of the more affluent users of legal agencies; they are fre­

quently of little value in meeting the needs of the poor. On the one hand the plain­
tiff's situation may be little changed for the better by a favorable decision. O n the 

other hand, those whose claims and grievances are similar to the plaintiffs may 
be little served. 

The courts' are often helpless before problems repeatedly brought to them by 
lower class clients. VVe are familiar with this situation in the criminal process ; 

many judges, for example, have decried the uselessness of putting those repeatedly 
arrested for public drunkenness through what has been termed the "revolving 

door" of thc local jail. On the civil side it may be asked whether a lower class wife 
is at all aided by a decision that she has a right to support from her impecuniolls 
husband, or whether her situation is improved by confin ing the husband to jail 
for violating a support order. One judge expressed his sense of helplessness in 
this way: 

[In lower-class maintenance cases] you are the umpire in an impossible dispute. 
You feel the least satisfaction because there is no workable solution . You are not 
going to give the wife enough money, nor are you going to leave enough money 
for the husband to get along on. These questions are beyond me .l ;'B 

152. J. Handler, The Juvenile Court and the A.dversary System: Problems of Function 
and Form, 1965 W IS. L. REV. 10, 17 (1965). 

153. Based on our field interviews with several California state court judges. 
154. See Comment, supra note 140, at 823. 
155. See Public Welfare in the State of New York, op. cit. supra note 121, at 79. 
156. Drawn from our field notes . 
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It is important to stress that tb e sense of helplessness expressed by our informant 

is not unique; it is not the p roduct of a special, individual sensitivity. Instead, it 

is widespread; and it appears to be a function of a legal process that has otten 

failed to develop adequately to meet the actual situation of litigants . 

Perhaps the most serious deficiency of many existing legal remedies is th eir 

impotence before such institutionalized violations or evasions of law as deceptive 

practices on the part of manufacturers and merchants , hOllsing code violations by 
slum landlords and racial discrimination in employment and housing. In the face 

of these practices the sanctions available to legal agencies seem puny indeed . Thus, 

enforcement of housing standards relies heavily upon the use of fin es. But fi nes 
are generally too light to be effective. If the penalty is light , it call be written off 

easily by the landlord as part of his operating expenses. Even repeated fin es may 

be less costly than making needed repairs Y" 

Inadequate remedies also impair the effectiveness of civil rights commIssIons. 

The principal failing, according to one study, is the fact th at most agencies lack 

the authority to initiate enforcement procccdings.' s' 

CONCLUSION 
vVhere human conduct is subject to law, issues of justice are certain to arise. 

What is the authoritative rule? Has it been violated? Has it been applied fairly? 

\ Vas proper notice given? Have the parties had sufficient opportunity to develop 

proofs and arguments? Is the tribunal biased? These are but a few of the many 

questions that emerge from and during the settlement of con trovers ies at law. 

157. On the whole, criminal remedies for code violations have proven inadequate. 
Their basic problem is that a criminal fine is not well suited to ensuring repair 
and maintenance .... 

\Vhen present judicial remedies are surveyed, one is impressed by the 
degree to which the judicial process hinders adequate code enforcement. The 
courts seem unable to process violations efficiently .... Then, too, with the 
exception of equity proceedings, courts often have difficulty in bringing the 
necessary parties before them, while agencies, to achieve compliance, prose­
cute those who can be found rather than those actually responsible. 

Comment, stlpra note 140, at 826, 830-3l. 
158. 	A major structural defect of most state human relations commissions is that 

although they may initiate investigations, they have no authority to file 
complaints for the purpose of instituting enforcement proceedings. Surely 
no more disabling requirement, or one less consistent with their mission , 
could have been imposed upon these agencies. 

J. Witherspoon, stlpra note 82, at 1191. 
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\Ve have conventionally seen courts as the site of adjudication. This process, 

however, may take place elsewhere, most particularly in administrative settings 

before specially constituted tribunals. We need to study adjudication in its many 

settings and we need to explore the forms it takes. Studies of courts are insufficient ; 

studies of adjudication in other contexts are similarly inadequate. The immediate 

task, here as elsewhere in the sociology of law, is to formulate questions that will 

facilitate empirical inquiry and the development of sociological theory. In tbis case 
what is needed is a theory of the adjudicative process. 

Study of the legal encounters of poor persons can help to further our under­
standing of adjudication and the adversary system.'o!) Two matters stand out. 

First, issues for adjudication involving the poor frequently arise in administra­
tive as wen as judicial settings, where cases are commonly processed without the 

benefit of an adversary system or conventional procedural safeguards. In some 

tribunals the presence of these arrangements is thought to disrupt the efficient 
production of routinized decisions; in others there is a virtual abandonment of 

such procedural de\lices as being inconsistent with the purposes of the tribunal. 

Second, many of the issues brought before tribunals by and in relation to poor 

persons do not in any simple sense involve questions for adjudication ; that is, the 

facts are not at issue, nor are the rules. \Vhat usually is at issue is the question , 

What shall we do? On the criminal side this is often clearly recognized . It seems 

equally true on the civil side. What shall we do about and for this person who has 

159. When our attention is directed to "legal" disputes, we quickly find that the notion 
of an "adversary system" becomes central. The exact referrant of this teml remains some­
what vague, but it clearly refers to something beyond the fact that disputes necessarily 
involve adversaries. A method of adjudication seems at· issue, a method entailing in­
stitutionalized procedures intended to produce "sides" committed to the development and 
presentation of a point of view about the facts and legal questions at hand. "Representa­
tives" who are experts at developing and presenting such points of view are typically in­
cluded in the idea of an adversary system, as well as a neutral third party, the "adjudicator" 
who decides. The benefits of such a system are vigorously debated. Some contend that it is 
the best device known to develop facts, and an important vehicle for drawing out the 
meaning of the law. Others claim that it clouds issues and distorts facts. It is assumed 
by some that were they given a free reign officials would restrict adversary presentation in 
the interests of increasin g their own freedom of action and their efficiency in disposing 
of the mountains of cases that often confront them. Under some circumstances, however, 
officials appear to welcome and foster adversary proceedings and feel that without them 
their job cannot easily or properly be done. Finally, it is commonly contended that an 
adversary proceeding is necessary to restrict official arbitrariness, that it is an essential 
device for holding officials accountable to rules. Little, however, is surely known; none of 
these matters has been subject to intensive, systematic inquiry . 
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not paid his rent, who has not met his installment-contract obligat ions, who needs 
support for herself and her children? Declarations of rights and duties may seem of 
little avail in sl1(;h circumstances. Nevertheless, individuals continlle to require 
protection against arbitrarv decisions, particularly when they are backed by p un i­
tive sanctions . How does the legal system provide the needed protection - if it 
does? \\'hat is the fate of adjudication when it is primarily "results" that are 
sought? Does emphasis on "rehabilitation" or "social therapy" con fli ct with a con­
cern for legal a ccountabilit~,? 

Stlldy of the administration of law affectin g the poor also highlights the 
frequent ineffectiveness of legal agencies in coping with the legal problems of 
the poor. As we have noted, our institutions for administering law in civil matters 
are essentially pass ive; they remain illert until moved by the complaint of an 
aggrieved party. Absent such initiative - and the poo r characteristically do Dot 
take initiative - jllstice generally will not be done . This contrasts sharply with 
the criminal process, which includes a state apparat us, ill many circumstances 
self- in it iat ing, to prosecute violations of law. \ Vhat accounts for this difference? 
\ ,Vhat assumptions underlv it? 

Furthermorc, available remedies that depend on the action of private partie~ 
in specific controversies are llsually inadequate or inappropriate even in the short 
rUII; they appea r to be incapable of insuring even a minimum of legal p rotection 
and control. Such meallS are perhaps most effective when used to deter or remedy 
infrequent lapses in a context of generally lawful conduct. \Vhen illegality becomes 
commonplace the \\'orth of these remedies is considerably reduced. What altellla­
tives are there? \Vhat are the conditions under which they are likely to arise and 

he sustained? 

A fundamental condition accounting for the indifference of those who operate 
the legal system to the needs and interests of the poor is the evident inability of 
the poor to become organized into effective constituents of legal agencies. Th is 
leads us to inquire into the political context of legal institutions and those com­
munity forces that shape the character and aims of such institutions . Moreover, 
we are led to ask how a disadvantaged clientele can develop into un effective con­
stituencv, and to consider th e conditions that prevent this fr om taking place. This 
brings us to an examination of the character of legal represen tation for the poor 
and their capacitv to make eHective use of the law. 

LEGAL REPRESENTATION AND THE POOR 
The more fully developed a lega l order, the greater the need for persons cap­

able of formlllating and challenging the reasons upon w hi ch the authority of 
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claims, decisions or actions is based.' n,) The specialized responsibility for carrying 
out these critical functions may be located in a variety of social roles. In the Anglo­
American system of law this responsibility has traditionall y been assumed by th e 
legal profession. Study of the role of the legal profession in relation to the poor directs 
our attention to the wide variation ill the character and quality of legal services 
provided different classes in society. 

CHARACTER OF LEGAL SERVICE FOR THE POOR 
Existing studies indicate that the poor are least likely to use lawyers, that w hen 

they do they generally have access to the least competent and least responsible 
members of the bar, and that slIch assistance as they are provided is generally of 
a quite limited character. Let us consider first the services provided the poor bv 
private attorneys. 

Surveys conducted in several states indicate that ubout two out of three lower 
dass families have neve r employed ;J lawyer, compared with about one out of 
three upper class families.'"' A recent study of lawyers in private practice in ~ew 
York City found that less than five per cent reported tbe median in come of their 
individual clients to be under $5,000 u year, although half the families and unre­
lated il1dividu~lls in New York City had incomes under this amount. Conversely, 70 

per cent of the law~'e rs reported that the median income of their clients was over 
$10,000, yet less tban 10 per cen t of New York's families and unrela ted inuividua ls 
received incomes that high. l(:c 

The rel atively few private attorn eys available to the poor tend to be the least 
well trained and the least likelv to con form even to the minimal standards of the 
bar. These lawyers are invariably at the lower end of the profession in quality of 
training and level of academic achievement,I 'i3 and because of thE' insecurity of 
their practice they are most likely to sllccumb to temptations to exploit clients." ; I 

Legal services ren dered the poor are apt to be restrict ed in scope and limited 
in effectiveness. Cases are not llsuall y accepted unless there is a clear cause of 

160. See P. Nonet & J. Carlin , Th e Legal Profession, in hT'L E:-; c:yc. Soc. SCI . ( in 
press, p. 4 of the article), for a fuller discussion of this point. 

161. j. Carlin & J. Howard, L egal Representation and Class Justice, 12 1l.C.L.A. L. 
REV . 381, :382-83 ( 1965). 

162. J. Carlin, op. cit . slIpra note 151, at 178, based on interviews with a random 
sample of 800 lawyers in private practice in Manhattan and the Bronx. 

163 . Id . at 22-30. 
164 . Id. at 71-73 . 
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action and a fairl y certain return - that is , unless the case in effect pays for itse lf. 

A personal iujury case handle d on a contingent fee basis is the prime example. 16~ Be­
calise fees are IIsnally small, when poor clients are accepted, lawyers are ordinarilv 

reluctant to devot e milch time or energy to their problems , and there is usually littl ~ 
incentive to go much beyond the case as presen ted. ' "Ii Legal service is characteris_ 

tically too little aud too late. The poor man usually waits too lon g before seeking 

legal help; if he comes to a lawyer at all it is generally after he has been arrested, 

after his goods have been repossessed or after his wages have becn attaclled. Be­

cause the p oor are financially insecu re, their lawyers are often und er considerable 

pressure to seek quick settlements. There is rarely any interest in raising or pursuing 

legal principles that would have relevance beyond the case at hand. 

To supplem ent private legal represent,ltion special agencies have bee n created 

for the express purpose of extending legal services to the indigent. These includ e 

assigned counsel and public d efender sys te ms in criminal cases and Lega l Aid in 

civil cases. \Vith respect to the representation of criminal defendants, there is 

considerable evidence to s\lggest that neither the assigned counsel nor public 

defender system as now constituted is capable of providing adequate service to 

the indigent accused. A large proportion of poor defendants ( pmticularly in mis­

d e m eanor cases) are not represented at all. tvloreover, when counsel is provided he 

frequently has neither the resources, the skill nor the incentive to defend his client 

effectivelv; and lle llsually enters the case too la te to make any real diffe ren ce in 

the outcome.";; Indeed, the generally higher rate of guilty pleas and prison sen­

tences a mong defendants represented by assigned counselor tIle public defender 

suggest that these attomevs mav actually undermine their clients' position . , ' s

165. Data obtained in a survey of auto accident victims in New York City show that 
in attempting to recover for losses resulting from their injuries lower-class individuals are 
as likely as upper-class individuals to hire attorneys. J. Carlin, "How Accident Victims 
Get to Lawyers," unpublished memorandum, Bureau of Applied Social Researc:h, Columbw 
University, 1959. 

166. See H. O'Gonl\!A~, LAWYERS A ND M .HRlMO:-iIAL CASES 61 ( 1963). 
167. J. Carlin and J. Howard, supra note 161, at 418-21. 
168. The Attornev Ceneral's Committee on Povertv and the Administration of Criminal 

Justice concluded: - ­

In the judgment of the Commi ttee present practices sometimes induce a 
plea of gUilty because appointed counsel recognize the futility of electin g t.o 
<:ontest in the absence of resources to litigate effectively. The facts indicate 
that in all the districts studied, pleas of guilty are entered much more fre­
quently hy defendants with assigned counsel, than those represented by pri­
vate counsel. Thus, in the Northern District of Illinois in fiscal 196 1, an 

CIVIL JUSTICE AND THE POOR 

Legal Aiel organizations have been se riously handicappe d in meeting the vast 

potential nee d for legal representation am(Hl.g the poor and in dealing with the 

cases that are ac tually handled . Resources are grossly inadequate. Less than 4 
million dollars was spent in 196.3 to finance the operations of all Lega l Aid organiza­

tions in the United States handling civil cases. This fi gu re represents Jess than two­

tenths of one per cent of the total expenditurcs for legal services in the United 

States in 1963.' "" Largelv h ecame of its meager rcso urces L egal Aid has jllst harel y 

managed to keep up witll the expanding population. In 1963 it was processing 

about the same numbe r of !lew cases per thousand population as in 1916. ,;n Lack­

ing sufficient staff and funds, Legal Aid organizations have b een Ilnderstandably 

reluctant to extend or advertise their services. Rather, the re is a marked fear of 

opening the flood gates, of becoming swamped with new cases. Furthe rm o re, high 

caseloads '71 freq uently lead to a mass processing of C;1ses and thus to rou tinized, 

initial plea of guilty was entered hy approximately 75% of all defendants 
represented hy assigned counsel whereas the figure was about 20~{. in cases 
represented by private counsel. .. The Committee has also conciu(led that 
the deficiencies of the present (assigned counsel) system adversely affec t the 
quality of the defense made . In the San Francisco Division . . . some 42~ of 
defendants represented by assigned counsel were sentenced to prison while 
about 29~ of those ropresented by private counsel received prison terms. 

POVERTY AND T H E AnMl~ISTRATION OF FEDEHAI. CHIMINA L J USTICE 29 ( 19()3). 1 n the 
Sacramento Division 77%of defendants with ass igned counsel were imprisoned (:()lTlpared 
to 42% of those who retained pri\'ate counsel. Id . at 139. Th e magni tllde of these differ­
ences suggest th at something more is in volved here than the possibility that aSSigned mun­
sel handle weaker cases than private nttorneys. 

A recent study of a Puhlic Defender Office in a metropolitan California community
~iscloses that public defenders are primarily concerned with ohtaining a gU ilty plea 
wherever possible" in order to avoid trial. Th e undcrlying assumption is that those who 

are charged with crimes ar<: guilty: 

The P.D.'s activity is seldom geared to securing aCCJuittals for clients. Il o and 
the D.A ., as co-workers in the same courts, take it for granted that the per­
Sons who come before the courts are gUilty of crimes and are to he treated 
accordingly .... As we sha ll a rgue below, the way defcndants are "repre­
sented," ( the station manning rather than assignment of <:onllsellors to 
clients), the way trials arc concluc::ted, the way interviews arc held and the 
penal code employed - all of the PD.'s work is prem ispd on the supposition 
that people charged with crimes have committed crim es. 

g.Sudnow, N ormal Crimes: Sociological Fput llres of th r Pe nal Code in Puhlic Defender 
fJice, 12 SOCIAL PRoBLnls 268 ( 1965 ) . 

169. J. Carlin & J. Ilowmd, ,\'upra note 101, at 410 . 
170. Ill. at 408-09 n.IlO. 

Pe 171. For example, the caselofld in the Los Angeles office approximated 2,000 <:;lSt'S 
r attorney per year. Iii. at 416. 
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perfunctory service. Three out of four accepted applicants for legal aid receive 

only a single brief consultation; only a minimal amount of time is given to the 

investigation of facts, to legal research and drafting of legal documents and to 

court work." ~ Many offices, in fact, are incapable of handling cases that require 

extensive investigation or time-consuming litigation. The situation is further ag­

gravated by low salaries, high turnover in personnel and inadequate direction "by 
disinterested or inactive boards of direc:tors."J7 3 There is little time or incen­

tive to enter into a contest over legal principles, to make or alter law or to combat 

institutionalized sources of injustice. 

The effectiveness of Legal Aid is also limited by its vulnerability to pressure 

from local bar and business interests which are its principal financial Supporters. 

The local bar insists upon a strict application of financial eligibility requirem ents 

to insure that all cases are excluded that might possibly yield a fee to a priVate 
attorney. As a result, close to a fifth of all applicants to Legal Aid are annually 

rejected on financial grounds."· Pressure from local businessmen has led to tIle 
exclusion of bankruptcy cases in many Legal Aid offices, J 7;; and it has resulted 

in a reluctance to press claims against local merchants, landlords and others whose 

interests would be threatened by more vigorous representation."'; The tendency, 

therefore, is for Legal Aid to become a captive of its principal financial supporters 

172. 	ld. at 416-17. 
173. 	 ld. at 410. 
174. 	 ld. at 411. 
175. Brownell claims that "the chief reason for the brankmptcy rule seems to be 

the desire not to lose the good will of merchants and other creditors from 
whom the societies must seek settlements for their clients." Others have per­
haps been more candid by indicating that what is feared is not simply loss 
of good will but the loss of Legal Aid funds. Several participants at the 1948 
conference of NALAO observed: "that they encountered objection to their 
handling (of) these (bankruptcy) cases from mercbants, doctors, small 
loan companies and others who contribute generously to the Commu­
nity Chest." 

ld. at 415. In 1963 local Community Chests proVided 53% of the funds for Legal }\jd 
societies. 1963 ANNUAL REPORT OF NATIONAL LEGAL Am AND DEFENDER ASSOCIATION. 

176. Similar pressure may affect the new federally financed legal service programs. Not;; 
the following comment of an opponent of a proposed legal service program to be funde 
by the Office of Economic Opportunity: 

Pittsburgh Attorney Alan Williams told the county board of supervisors that 
landlords, merchants and taxpayers would be among the big losers if the 
county accepted thc proposal put forward by the Contra Costa County 
Bar Assn.... Attorney Williams told the supervisors that the landlords and 

CIVn.. J USTICE AND THE P OOR 

who may well be considered its real clients. This leads to a cautious, p ass ive and 
accommodative posture on the part of Legal Aid attorne~ s. 

It is also important to note that Legal Aid attorneys often cOllreive of legal 

service to the poor as a charity or pdvilege rather than a right. This patern alistic 
orientation is most eviden t in the hand ling of divorce cases. The general view is 
that d ivol'('e is a luxury that should be gran ted only if the client is deemed morally 

deserving or if it is absolutely necessary "to protect either the wife or the children 
from immediate or threatened phvsical harm . or moral jeopard y," I77 Othemise, 
it is felt separation would be an accepta ble al ternative. I· ' 

This view of the poor d ient as incapable of knowing his own best in terests - as 
an irrespon sihle and immature pcrson - not Dilly undermines the dignity and self 

respect of the clien t b ut it also weakens the capacity of Legal Aid attorneys to 
recognize legal rights and to seek effective legal solutions . F or the poor clien t, Legal 

Aid often becomes another line to wait in , anolher bum j] iaUng experience ancl a 
furtller reminde r that the law is unresponsive to, ii not opposed to, his in terests. 

The experience of the poor wi th Legal Aid and the effect of this experience on 
their attitudes toward and willi1 II,,'TJess to use the law deserve ~eri oll s study. 

FUNCTIONS OF LEGAL REPRESENTATION 

What are the flln ctions lawyers might perform tll;1t would reslIlt in more 
effecti\'e represen tation of the poor? ' ;;, T he following catalogue of functions reflects 

the need to move beyond tbe kin ds of service the poor have so far been receiving 

merchan ts would par because free counsel for the debtors could avoid pay­
ments for mon ths amI in the case of landlords could keep tenants in their 
units for more months with free rcnt. 

OPPOSition was a].;o based on the contcntion thai the program "wiII re.~uIt in the poor 
bringing suit in civil matters oVCr tr ivial things ." Berkeley DAll.' " GAZETTE, January 
12, 1966, p. 13. 

177. J. Carlin & J. Howard, Slipra note 161, at 415. 
178. 	Thus, according to the attorney in charge of IJegal Aid in Pi ttsburgh, Pa .: 

People may say that poverty prevents (the poor) from having the same 
righ ts to get a divorce as a person with money, yet we must remember 
obtaining n divorce is not a right but a privilege. For most Legal Aid clients, 
a separation is just as useful and practical as a divorce. 

rd. at 413. 

179. In formula ting the functions of legal representation, we are indebted to E.
Ca~n lie J. Cahn, The War Oil POf)erty~ A Civilian Perspective, 73 YAl..E L.J. 1317 (1964) . 
'[hIS essny offers ,tn illum inating statement of the lawyer's role in extending the rule of 
aw to the poor. 
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to a much closer approximation of the wider range of services enjoyed by the 

more advantaged segments of the society. 

Asserting legal rights which, although recognized in law, remain unim­

plement ed. 

Claims and defenses available to the poor often remain un asserted because of 
the absence of counsel. State housing codes 'vvhich require landlords to prov ide 

heat, water and electricity and to keep the premises free of vermin are frequently 

violated by slum landlords. vVithout counsel poor tenants cannot realistically be 

expected to force compliance. Fraud and misrepresentation in the sale of consumer 

goods and illegal collection practices could be challenged on the basis of esta b­

lished legal doctrine, but without the assistance of c0lll1sei the poor COllsume r is 

virtually without recourse; indeed , his very ill activity as well as the inappropriate­

ness of his actions may lead him into further trouble: 

The slum dweller who buys unwisely can hardly be expected to know his liabili ­
ties or his rights of recourse against his seller, even if firmly established under · 
law. He does not understand that he must pay for goods even though repossessed, 
that unrelated possessions can be attached for nonpayment of the purchased 
goods, or that additions for court costs, marshals' fees, and interest can multipl>' 
the original debt. 

Often he mistakenly believes his legal remedy against a fraudulent seller is to 
stop paying.1Sn 

In the area of public welfare those who might be eligible for assistance are 

often improperly denied aid, and benefits may be illegally delayed or terminated. 

Moreover, some authors believe that methods for determining fraud sometimes lead 
to unconstitlltional invasions of the right to privacy. It is unlikely that such abuses 

will be remedied so long as the poor lack competent legal representation. 

F acilitatillg the development of legal rights in areas where the law is 

nou: vagllC or hiased. 

The poor live in a legal universe which has, by and large, been ignored by 
legal scholars. Low visibility decisions decide their destiny; official discretion 

180. 	P. WAL.D, LAW AND POVERTY 196527-28 (1965). David Caplovitz notes: 
\Vhen dissatisfied with shoddy merchandise they receive, some families re ­
taliate for the merchant's bad faith by withholding payments. But this logie, 
which may well make sense in a traditional society· and even in dealings with 
ethical merchants in our bureaucratic society, does not apply in the low­
income marketing system. As most of these families soon learned, the con­
tracts the)' signed precluded this form of redress. 

D . CA PL.OVITZ, Tm: POOH PAY MOHE 157 ( 1963) . 
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determines their fate ; and rights, even with lawyers to assert them, take a des­
tructively long time to ascertain and vindicate,!'l 

Lawyers are obviously needed to develop rights that are now only weakly 

recognized, to help clarify and fashion the law to allow the poor a greater measure 

of the protections and benefits that the law could be made to provide. Furthermore, 

as we have seen, much law tends to be biased against the poor, and competent 

representation might not only serve to "delay or nullify its operation" but may 
also "prompt reassessment and change."lb~ Accomplishment of these tasks requires 

skilled advocates to present the interests and claims of the poor before a myriad 

of decision makers. This would include careful preparation of legal arguments 

before appellate tribunals and effective lobbying in administrative and legislative 

bodies. 

Bringing pressure to bear to increase the fairness and reasonableness of 
ad;tldicative procedures and to insure more positive and sympathetic implementa­
tion of legal policies. 

One of the basic contributions lawyers can make to the administration of justice 

is to insist upon adequate procedures for safeguarding the right of parties to a 

fair hearing and reasoned judgment. As noted in the Report of the Joint Conference 

on Professional Responsibility: 

In a very real sense it may be said that the integrity of the adjudicative process 
itself depends upon the participation of the advocate ... The institution of 
advocacy is not it concession to the frailties of human nature, but an expression 
of human insight in the design of a social framework within which man's capacity 
for impartial judgment can attain its fullest realization"" 

Because the poor rarely have the assistance of a skilled advocate they have little 

protection against the fre(!uently capricious exercise of official discretion. Com­

petent advocates for the poor would help remedy this situation. They could also 

increase the responsiveness of agencies to the special needs and interests of the 

poor and encourage more active and effective implementation of the law on 

their behalf. 

Assisting ill the creation of contractl/al relations and legal associations to 
maximize the opportllnities and benefits the lau; provides. 

181. E. Cahn & J. Cahn, slIpra note 179, at 1340. 
182. 	 ld. at 1341. 
183. 	 Report of the A.B.A. Joint Conference on Professional Responsihility, 44 

A.B.A.J. 1159, 1160-61 ( 1958). 
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It is th is activity more than any other which permits the marsh alhng of the 
resources of the law for the realization of common interests and aspirations. 

I n our society the great bulk of human relations are set, not by governmental 
decree, but by the voluntary action of the affected parties. Men come together 
to collaborate and to arrange their relations in many ways; by form ing corpora­
tions, partnerships, labor unions, clubs and churches; by concluding contracts 
and leases; by entering a hlwdred other large and small transactions by which 
their righl~ and duties toward one another are defined. 

Successful voluntary collaboration usually requires for its guidance something 
equivalent to a formal charter, defin ing the terms of the collaboration, anticipat­
ing and forfending against possible disputes, and gencra:Ily providing a frame­
work for the parties' fu ture dealings. In our society the natural architect of this 
framework is the lawyer."8• 

Lawyers serving well-to-do individuals or large business clients devote the 
major portion of their energies to the performance of these tasks. In representing 
poor clients, however, lawyers rarely if ever assist in establishing contractual rela­
tions or other forms of legal association. Nevertheless, this kind of representation 
could be of vital significance to the poor by helping to provide them with an organi­
zational base for more effective participation in and use of the legal order. As will be 
noted below, legal competence is related to and also suppOlted by political or civic 

competence. Similarly, legal representation may be seen as political as well as legal 
in nature. Lawyers not only help to assert and establish claims of righ t, they also 
provide a voice for their clients in the decision-making process; and the latter is 
often an essential precondition for the fOlmer. It has been observed that, "the power 
to create legal relationships is a fo rm of political power. "" ~O By helping to organize 
the poor the lawyer in effect serves to en large their political competence, and this 
in tum may fur ther enhance their capacity for more effective use of the law . 

CO~DITIONS lEADING TO INADEQUATE REPRESENTATION 
The ftmctions of the lawyer outlined above are only rarely performed for the 

poor either by private attorneys or by lawyers specially charged with serving the 
indigent . W hat are the conditions that prevent the legal profession from extending 
and enlarging its services to the poor? T he answer lies partly in the fact that the 
poor lack the competence and resources that would allow them to obtain more 
adequate representation. We must also consider, however, celt ain structural 
characteristics of the legal profession and the traditional orientation of lawyer~ 
to clients and their problems . 

184. ld. at 116L 
185. E . Cahn & J. Cahn, supra note 179, at 1339 . 
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Struc tllre of rewards 

Success in the legal profession as in otber occupations is largely measured by 
the size of one's income. Since the finan cing of legal services still rests primarily 
on the principle of fee fo r service, the poor man is general1y an undesirable client. 
The size of the anticipated fee is not only a fa ctor ill the decision to represent a 
client, leG it also affects the quality of service provided - for example, decisions 
about type of action, place of jurisdiction and preparation of the case.' s, 

Prestige in the legal profession is also a f unction of the class and e thnic back­
ground of the lawyer's clientele and certain characteristics of the clients' legal 
problems. High status clients who provide a continuous supply of legal business 
involving challenging legal problems are considered the most valued clients. In 
these respects the poor have little to offer. Among the salien t features of 0. lower 
class clientele are: ( 1) the presence of clients from ethnic an d racial minorities ; UB 

(2) lack of resources leading to li ttle incentive to treat their problems as other than 
"cut and dried" legal cases; (3) the non-recurring character of the legal problems 
ordinarily b rough t to the lawyer ( like personal injury, divorce, crime) leading to a 

highly unstable and insecure practice,"89 and (4) the necessity of contact with 
those levels of the administration of justice that are least likely to welcome vigorous 
presentation of the client's case and most l ikely to require compromise of e thical 

186. A study of individual practitioners in Chicago, for example, showed that most 
lawyers had tnmed away clients, mainly for economic reasons. Based on further analysis 
of interview data from tbe study reported in J. CARLIN, LAWYERS ON Tm:m. OWN (1962) . 

187. See H. Q'Corman, op. cit. supra note 166, at 61. 
188. Among lawyers in private practice in New York City, the l ess afHuent their clien­

tele the mo.re likely they are to represent at least some Negro chents: 58 per cent of those 
with the least alBuent clientele, compared to 1 per cen t of those with the most affluent 
clientele, report that 4 per cent or more of their clients are Negroes. See J. Carlin, op. cit . 
SUpra note 151 . 

189. Pertinent findings from the study of New York City lawyers are presented in 
the table, below: 

Index 
of 

Client 
Statu, 

Lo;-­
LOW-Middle 

% of Lawyers 
Handling Mainly 
Personal In jury, 
D jvorct', Crim~ 

51 (lSS) 
42 (136) } 

% H .. ving an 
U nstable 

(High T urno,",r ) 
Cl i<n,.le 

59 

% Reportins Great n••1 
of Compctihon from 

O lh"r Lawyen, oond That 
T hey Have Ikon H ur t By It 

43 

High-Middle 
High 

15 (247) 
o (194) } 28 24 

ld. at ch. IV. Number in parentheses refers to the number of respondents. 
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standards.1"" As a result lawyers generally make every effort to move beyond this 
kind of practice and bitterly resent their inability to do so. In short, for most lawyers 
a lower class clientele is a mark of failure. 

Party initiative 

The reluctance of lawyers to serve the poor also stems from the commitment 
of the legal system to party initiative, which requires the lawyer to wait upon the 
presentation of a case or claim before taking action. This does not mean that 
lawyers must adopt an entirely passive posture. They reformulate issues and 
facts, recommend certain courses of action and discourage others . It does mean , 
however, that the client has the responsibility for bringing his case to the attention 
of the lawyer. The Canons of Ethics deem it unprofessional for a lawyer to solicit 
"employment by circulars, advertisements, through touters or by personal com­
munications or interviews not warranted by personal relations,"lfll and they forbid 
lawyers from stirring up litigation by "seeking out those with claims for personal 
injuries or those having any other grounds of action in order to secure them as 
clients, or to employ agents or runners for like purposes."1"" A basic assumption 
of these can~ms is that parties are competent to initiate claims. But this is not 
ordinarily true of the poor. 

We may well ask why lawyers should not "stir up litigation." The police and 
prosecuting attorneys do this for the criminal courts; what would happen were 
lawyers to do so on the civil side? Should solicitation be prohibited if lawyers are 
thereby able to inform persons of their legally protected rights? What of moving 
a community to protest en masse some common legal grievance: is this the p roper 
work of attorneys? \Vhat is it that is thought to be lost if a more active orie11tatioJ1 

were adopted? Are these beliefs well grounded? 

Focus on the particular case or controt:ersy 

Lawyers tend to restrict their attention to the case at hand and to the particular 
parties to the controversy or action. This refle<.:ts in part the preferenc.:e of the 
common law tradition for counseling in specific controversies between uefined 

190. Among lawyers in New York City, 41 per cent of those representing the lowest 
status clients come into contact primarily witll tIle lowest level courts and agencies, 
compared to 4 per cent of those representing the highest status clients. Further, the lo~'/e; 
the level of court and agency contact, the more likely lawyers are to violate the eUllca 
standards of the bar. 1hid. 

191. Canon 27 of the Canons of Professional Ethics of the American Bar Association. 
See H. DRI:-IKER, LECAL ETHICS 316-17 (19.54) . 
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interests on a case by case basis. And the case-method of instruction still employed 
by most American law schools t~ndoubtedly reinforces this traditional orientation. 
The legal problems ·of the poor, however, characteristically arise from systematic 
abuses embedded in the operation of various public and private agencies, affecting 
large numbers of similarly situated individuals. Effective solution of these problems 
may require the lawyer to direct his attention away from a particular claim or 
grievance to the broauer interests and policies at stake, and away from the in­
dividual client to a class of clients, in order to challenge more directly and with 
greater impact certain structural sources of injustice. Consequently, if the lawyer 
conceives of the poor man's problems as basically separate and individual he may 
achieve at best only a temporary and limited accommodation of a particular griev­
ance without altering established policies and institutionalized practices . Thus, an 
attomey representing a welfare recipient may consider it unwise for his client to 
appeal a decision on eligibility so long as a satisfactory informal adjustment is 
offered b); the welfare agency. He may, however, be turning down an important 
opportunity to challenge and possibly alter a particularly harsh regulation or rule 
adversely affecting many other welfare recipients. 

It may be necessary, therefore, to supplement or replace individual representa­
tion with other forms of advocacy that would serve to aggregate the demands of 
the poor and allow for more planned presentation of claims to give the poor a 
more meaningful voice in the legal process and greater leverage in the promotion 
and protection of their ·interests. These other forms of representation might in­
clude: organiz.ational advocacy - legal services provided to an organization repre­
senting the common or collective interests of a group, or made available to mem­
bers of the group through its intervention; and strategic advocacy - issues selected 
and generated for the purpose of challenging established practices and for pressing 
recognition of new rights. 1 '" 

Although rarely employed on behalf of the poor, these forms of advocacy are 
by no means new. Labor unions, trade associations and corpor'ltions have for 
some years secured the services of lawyers to represent and support the legal 
interests of their members. The newly acquired legitimacy of group legal practice 
as a result of recent Supreme Court decisions will undoubtedly increase the use 

192. Canon 28. hi. at 319. 

193. P. Nonet & J. Carlin, 0/1. cit. supra note 160, at 23, 24 . 
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of such arrangemellts .'" I ~1()reover, the test case (a form of strategic advocacy) 

is a wiuely recognized and not infrequentl y employed device for developing new 

law. 'W hat changes in the organizati on of the legal profession would be necessary 

to bring these forms of legal representation to th e poor? What problems would 

lawyers face in carrying out these ta sks? For example, how can the colledivc in­

terests of the group be championed effectively without sacrificing pos~ibly conflict­

ing interests of particular members? 

Conceptions of legal relevance 

A lawycr is trained to view persons and even ts in the light of certain standards 

of legal relevance. In order to perfonl1 his job well the lawyer m ust be able to trans­
la te facts, issues, and problem s into legal facts , legal issues and legal problems. 

This task is made casicr when tbe c:lient speaks the ~ame laoguage as the lawyer 

and whell the matters brought by clients fall into dead}' established categories, 

or are at leas t presented in ways that are readily translatable. The poor ordinarily 

do not spenk tlle same language as lawyers, and their problems are least likely to 

fit into convenient legal eategories. Problems with welfare, landlords or local mer­

chants often do not appe~lr to the J.\wyer as constituting a clear cause of action 

for the poor client. The attorney's legal training has prepared him to ueal wit1\ 
creditor's rights , not debtor's rights ; to represent clients b efore federa l regulatory 

agencies, not b efore a local welfa re agency or police department; to handle stock 

options and executive pellSion funds, not unemployment insura.nce benefits. 

It follows, tht~refore. that although lawyers m ay readily acknowledge that 

tbe poor h ave problems, they may b e reluctant to define them as legal problems. 

Indeed, there is a tcndcIl cv to conceive of their problems as basicalJy s()ci:ll or 
psychological , calling for therapy rather than justice. Moreover. evcn when a 
legal prohlem is de tected the attention of the Iawver may shift to some other, more 
"fIlndamental ," ye t nOli -legal level of (;on <:e rn .1 " r, The tenden(;\" to mnceive of the 

19/1. Sce especially ' Brotherhood of Ra ilroad Train men \ . Virginia, 377 U .S. 1 ( 1964); 
~AACP v. Button, 371 U.S. 4 15 ( 1963). Sec al ~o REPORT OF T HE Co\UFO HN1A S TATE BAR'S 

ST.o\:-Illl l\<; CO"' I ~Irrn:E ON CnoUl' LEGA l, SEIWIGES (196'~); Symposium, T ill.' .4.c.ailnbilitv 
of Counsel and C ro llp Legal SerVices, 1:2 V.C.L.A. L. Rt:v. 279 ( 1965) . 

195. The trans lation of a legal problem into a socia l or PsydlOlogical one is mar" 
readily achieved in the t'iv il than the crim in ul area; when life or liherty is not at stake it is 
easier to avoid legal issue". This undoubtedly contrihutes to the bet that lawyers are more 
reludnnt in civil than in criminal cases to accept th e notion th al legal representation is n 
matt('r (If riu;ht. Thus, efforts to extent! legal representation to the poor in cr imi nal cases 
ha \'e gener,!]]y preu ' ded simila r efforts in the c ivil ilreR u.ntl have encounte.red less 
H.·sist;lIl C: t:~. 
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problems of the poor as essentially non-legal is evident muong Legal Aid lawyers. 

The adoption of this per~"pective weakens the lawyer's capacity to re<:ognize lega l 

rights and seek legal remedies; it also provides him with a seemingly legitimate 

ration ale for perfun ctory service and for h is reluctance to serve the poor as a Ia.wyer. 

FEDERAL INTERVENTION, OEO'S LEGAL SERVICE PROGRAM 

With passage of the E coliomic' Opportunity Act of 1964l!IO the federal govem­

ment has assumed re~()ns i bilily f OI" fi nancing legal services for the p oor and for 
setting pol i<:y standards to ~u ide the organ ization and p rovision of such services. 

The orientation of the OEO legal service program represents a major break with 
the philosophy of traditional legal aid. This is indicated by: (1 ) the importance 
placed upon the estaiJlishment of neighborhood la w offices to increase the accessi ­
bility of legal ser;icm; to the p oor; (2 ) the requirement that the poor be represented 

on the govem ing board of tlle legal service agency to enhance re~ponsi veness to 
clicn t needs; (.3 ) the adoption of a more aggres~ve stance in p romoting the collec­

tive as well as' ind ividnal interestS" of the poor, including the use of legal advocacy 

as an instrument of social change; anu (4) concern for ins uring the independence 

the legal service organiza tion from those vested interests that might be threatened 
by more vigorous represen tation of the pPOr. l" ~ 

Evaluation of the federal pTOgram provides a unique opportunity to explore 

more ftl!l~ many of the issues that have been r:l.ised in this section of tIle paper. 
In particular, we a re lcd to inqu ire intI) the va.rious dimen~ons of effective legal 

servic:e and the social arrangements that would Implement effectiveness. Wl1llt 
conditions, for example, are likely to support or undermine th e independence of 
the lega l service agency? It will be importan t to consider ill this regard the 
organizutiolla l historv of the agencv, the political struggles an d compromises in 
establishing the agency ,1I1d the resul ling structllre of COT1 troJ, 

Fu~theI1l1 ore , w hitt are the cOlldjti()n ~ that are likel y to p romote a more vigorous 
style of representation? To what extent will this commitment be eroded by the in­

evitable pressures of practice an d ever-increasing caseloads?J." T o what extent will 

involvement in a multi-service center in crease tl1e risk of reducing potential legal 

196. 78 STAT . 516 ( 1964), U.S.C. (1 964 ). 
197. SEE G UIDELINES FOR LECAL SERVICE PROGRAMS ( Community Action Program, 

Office of Economic Opportunity, Wnshington, D.C.). See also E. CMn & J. Cahn, supra 
note 179. 

198. The experillm:e of nCigh1)orhood offices flLndcd by OEO suggestb that in spite 
of an increase in l1 umber of attorneys, the case load has not decrea.')ed . 
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problems to social welfa re problems?"'" To what extent will pressures from vested 

interests lead to the adoption of a more cautious and accommodative posture? 

A factor that will undoubtedly be of major importance in the development of 

the program is the attitude of the bar. As in the case of Legal Aid there appear to 

be a number of lawyers who fear a loss of business as a result of extending free 

legal services. 

A more important and pervasive fear is that the bar, especially the organized 

bar, will lose control over the provision of legal services to the poor. The OEO re­

quirement of "maximum feasible participation" of the poor has been interpreted to 

mean that the governing boards of these programs should include at least some 

representatives of the poor. A number of lawyers, including many officials of Legal 

Aid, bitterly resent this demand."U" At the National Conference on Law and Poverty 

ill J1lne of 1965 the president of the National Legal Aid and Defender Association 

illdicated that manv legal aid societies would withdraw from the OEO program 

if they arc requ ired to reorganize their board of directors to admit "members of 
the poor and representatives of the pOOr.""'<1 

To what extent, then, will the bar itself interfere with the developmcnt of the 
program, or reduce it to a mere extension of the conventional type of Legal Aid 
service? A more fundamental question, perhaps, is whether it is p'ossible to estab ­

lish a government-supported legal service program dedicated to stimlllating social 

change, particularly when the changes that are being sought will affect the strllcture 
and operation of agcncies of government itself? 

Important questions are also .raised as to the character of the legal service 

agency. Does the traditional type of pIivate law office (particularly the small, 

neighborhood office) provide a useful model for agencies serving the poor? It may 

199. In most areas the legal service agency is located within a center which hOllses other 
OEO-snpported community 'action programs providing various welfare services. 

200. 	 An attorney in onc California county warned his collcagues: 
I ask you to Jo some soul searching. Do you really want this monster wi th 
eight non-lawyers on the board so that we can qualify for a federal handout? 
... It should be done by lawyers -let's have it run on a legal bnsis, not 
with laymen telling us what we should do .... It should be run and con­
trolled by attorneys ~ 

Drawn from our fielJ notes. 
201. T. Voorhees, Legal Aid- CuTrent Needs and New Directions, paper delivered 

at the National Conference on Law and Poverty, Washington, D.C., June 24, 1965. 
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be necessary to explore and experiment with different fomls of organization, dif­

ferent methods of allocating work, new types of specialization. The establishment 
of a centralized research and planning staff may well be called for to implement the 

broader, strategic goals of the program. FUIther, what organizational tools can be 
devised for processing a large volllme of cases? How much of the work of the agency 

can be routinized without imperilling the effectiveness of the services provided? 

What functions might be delegated to law students, or perhaps to sub-professionals? 

POVERTY AND LEGAL COMPETENCE 

Throughout this essay we have said that the poor enjoy fewer of the benefits 
and protections of the law than the rich. \Ve have attempted to identify some of the 

conditions of this phenomenon, focusing pIincipally on certain characteristics of the 
legal system and those who operate the system. \-\le must also take into account 

the readiness and ability of poor persons to lise the law. What qualities are required, 
and under what social conditions are they likely to emerge? 

One view of the citizen's role in the legal system stresses his capacity to evoke 
favorable consideration from officials in the application of established rules. 2 0 " We 

would suggest another image of the competence required to use the legal system, 

202. Such an image is implicit in C. ALMOND & S. VERBA, THE C1VIC CULTlJRE ~ 1965). 
The authors characterize administrative or subject competence (as distinguished from 
political competencc) 	as follows: 

The subject does not participate in making rules, nor does his participation 
i11Volve the use of political influence. His participation Comes at the point 
at which general policy has been made and is being applied. The competence 
of the subject is more a matter of being aware of his rights under the rules 
than of participating in the making of the rules. And though the subject may 
attempt to make the government official responsive, he appeals rather than 
demands. His appeal may be to the set of administrative rules that are sup­
posed to guide the action of the government official, or he may appeal to his 
considerateness. If the government official responds, it is because he is follow­
ing these rules or because he is being considerate - not because influence has 
been applied to him .... The (competent) subject ... may want and expect 
beneficial outputs from government. But he does not expect them to be 
accor.ded to him because he demands them. The government official who 
acts to benefit him responds, not to the subject's demands, but to some other 
force .... This kind of ... competence is more circumscribed, more passive 
than that of the citizen. It may set in motion an action that will affect the way 
in which a rule is interpreted or enforced against an individual. It is not a 
creative act of influence that can affect the content of the decisions them­
selves, except in an indirect way. 

[d. at 168-69. See Id. at 138. 
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one that emphasizes the ability to further and protect one's in terests through activ 
assertion of legal rights. We can the relevant ability "legal competence." The legally 
competent person will want and expect government officials to take his in terests 
into account in both their dealings with him and with others; but he will see their 
p ropensity to do so as closely connected with bis own acti ons. The competent sub­
ject wi ll take initiative. Moreover, like other practical men , lJe is concerned with 
creating, preserving and expanding his capacity to initiate action. He m ay expect 
government officials (and others) to accord him "eq ual treatment" and "serious 
consideration,"""3 but he will continuously lay a basis for this expectation through 
his own actions. 

As we see him, the competent subject will see law as a resource for developing, 
fUlthering and protecting h is jnterests. This is partly a matter of knowledge. T he 
competent subject will be aware of the relation between the realizat ion of his inter­
ests and the machinery of law mald ng and administration. He will know how to 
use this machinery and when to use it. Moreover, he will see assertion of his inter­

ests through legal channels as desirable and appropriate. This is not to say that he 
will view law as omni-relevant, as a sort of all-p urpose tool. He will be aware of the 
limits of law. But it is impOlt ant to stress that he will not be hostile to extension of 
the rule of law. When he believes it proper, he will make an effort to bring his 
interests under the aegi.s of authoritative rules. This will call for "a creative act of 
influen ce" that wi1\ affect the conten t of official deciSions. 

It is implicit in what we have said thal the competent subject will have a sense 
of himself as a potiliessor of rights, and in seeking to validate and implement these 
rights through law he will be concerned with holding authorities accountable to 
law . W ith respect to the latter, Almond and Verba contend that in seeking favorable 
rulings from legal and other government authori ties the subject may appeal to "the 
set of administrative rules that are supposed to guide the action of the government 
official, or he may appeal to his considerateness.""'" We suggest that the legally 
competent subject does more than appeal to the considerateness of officials; he insists 

that official actions and decisions be consistent with authori ta tive rules . 

In doing so he changes or rein forces his relationship to those who make and 
admin ister law. He changes it in a di rection compatible wi th the rule of law, for 

203. Almond and Verba asked their respondent.s whether they expected government 
officials and the police to accord them "oqual treatment" and "serious consideration ," 1f 
they did expect it. respondents were classified as having a "sense of administrative com· 
petence," i.e., as competent "subjects." Jd. at 70, 72, 168. 

204. ld. at 168 . 
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his manner of winning "consideration" tends to reduce his dependence on the good 
will and whims of those who govem.2"c, The competent subject demands that there 
be reasons for offi cial decisions and actions, and th at these reasons be consonan t 
with both "reason" and "law." Power, however benevolent, is not for him its 
own justification. 

In sum, it is evident that "legal competence" is a complex quali ty. Broadly 
speaking it would appear to consist of one part awareness .and one part a,'i$ertiuc­
nIlSS. The legall y competent person has a sense of himself as a possessor of rights, 
and he sees the legal system as a resource for validation of these rights. He knows 
when and how to seek validation . Beyond this, the lega1ly competent person takes 
action : he not only "knows hi", righ ts" .and how to validate them, he turns to the 
legal system and use, it when his interests can be served by doing so. In the process, 
he tends to extend the ru le of Jaw. 

THE FAILU RE TO TAKE ACTION 
As we have just noted, an essential ingredJent of legal competence is a p ropen­

sity to take action. This requirement is espe<:ially critical in the American legal sys­
tem since <l major assumption built into the operating philosophy and structure of 
our legal institutions, particularly those concerned with civil matters, is that 
aggrieved parties will take legal initiative. This assum ption may bold for the rich 
under most circumstances; there is considerable reason to believe that it does not 
hold for the poor. Such data as exist suggest tll at the poor suffer many legal wrongs 
but that they rarely attemp t to redress their grievances through law. 

A stud}' of automobile acciden t victims in New York City shows a stron g rela­
tion between low socio-economic status and "doing nothing" about a conventional 
legal problem. As indicaled in the table below, the lower the socio-economic status 
of respondents the less likely they were to take some action to recover for their losses 
- that is, to fi le a claim themselves wi th an insurance company, or to seek h elp 
from a lawyer. "C," 

205. In discussing ndministr:lt(ve rompetcnce Almond and Verba suggest that even 
if Subjects "exert pressure On bureaucrats to follow the administrative ruJes" (versus 
Seeking "a particular deci.~ ion in favor of a particular indiVidual or group" ). "it does not 
Change the relations" ip of the imlioidual /0 the admin/vlra/iilll - he still c.-ome~ as a 
subject, al beit !l competent one, whose appeal is to tIlt: rules of the Imreaucracy." See ld. 
at 171-72. EmphaSis added . We would argue that the competent .subject cloe~ change 
this relationship. 

206. SC)t: J. Carlin , "How Accident Victim:; Get to Lawyer~ : Summary of F'inding.," 
unpublished manuscript, Bureau of Applied Social Research, Columbia University, 1954. 
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Savio-Economic Pcr Cent of Accident Victims Number of 
Status \Vho lvlade Some Effort to Recover Respondents 

Low (low on 

income, occupation, 

and eduvatioll) 0 7.3 (30 ) 


Lower-Middle 
( low on two) 84 (45) 

Upper-Middle 
( low on one) 90 (39 ) 

High (low on none) 98 (41) 

°Low income is defined as earning $5,000 a year or less; low occupation 
is (lefined as laborer; low eduvation is defined as having completed fewer than 4 
years of hi)!h school. 

David Caplovitz has shown that inaction is the most prevalent response among 

low-income families confronted with consumer problems, problems for which the 

legal system might provide solutions: 

The families who reported that they had been cheated [more than 40 per cent 
of the 464 respondents] were asked what they did about their prohlem. Half of 
them did nothing at ali; they did not vven wmpbin to the mervhant [and those 
who did nothing were apt to blame themselves for being taken in]. Another 40 
per vvnt tried to deal with the mervhant themselves. Only 9 per cellt s01lght 
professional help . .. The apathetic response was by no means limited to vases 
of overcharging. Some families who wcre deceived about the price of .thei.r 
appliances, who were victims of substitutions, who wcre sold defective mer­
chandise, or who were sued by merchants, also did nothing about their prohlems 
... This sense of resignation was forcefully expressed by a 28 year-old Puerto 
Rican head of a household who had been on Welfare for eight years. He ,le ­
scribed an incident in which he had been badly cheated, and when asked what 
he had done about it, he replied: "No, we didn't do anything because we can't 
say anything. 'Ve poor against a pCllwrful rich." [The interviewer noted thn t 
this was said humbly, not aggressively.PO? 

Leonard Zeitz' studyZUS of what Negroes do about discrimination also sugges ts 

that the poor tend to be apathetic. Of those respondents asserting that the v had 

personally experienced discrimination (69 of 130 respondents), 87 per cen t did 

Based on interviews conducted in 1957 with 155 persons selected at random from a list 
of persons reported to the New York State Motor Vehicle Bureau as "mildly" injured in 
automobile accidents in New York City. See R. HUl'<"TING & G. NEUWIRTH, \\THO Sm:s 11' 
NEW YOHK CITY (1962), for a report of this study. 

207. D. Caplovitz, op. cit. supra note 180, at 171-72 
208. L. Zeitz, Survey of Negro Attitudes Toward Law, 19 RUTGERS L. REV. 288 ( 1965) 
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nothing about it. Another 9 per cent failed to say what they did, if anything. 2no 

Questions intended to probe for the attitudes associated with inaction brought the 
following kinds of responses: 

"You can't do nothing. Just hope men will change." "Mister, I don't go where 
I'm not wanted." "Yon can't prove nothing, so why try." "I just don't want no 
trouble." , 

Zeitz has this to say about these responses: 

They typify the prevailing attitudes. Some, perhaps fearing the dominant whites, 
"want no trouble"; others feel that their situation is hopeless and will not try; 
still others belligerently remain in their ghettos, refusing to acknowledge the 
existence of their problems; and finally some hope, perhaps through prayer, that 
"men will change." That there is a perception of discrimination is all too clear 
in our s.ample, but what is equally clear is the profound inertia gripping the 
respondents. Their attitude towards legal remedies for ending discrimination is 
consistent with their attitudes towards their low educational attainment, poor 
vocational skills, and substandard residences: a recognition of the problem, but 
an all-pervasive inertia in do·ing something about it.2J" 

Data from the "Newsweek poll""'! suggest that wealthier Negroes are less 

likely to be gripped by inertia than poor Negroes. The findings show that a larger 

proportion of middle- and uppcr-income Negroes than those with lower in­

comes have participated in direct action protest. The following table ~ummarizes 
these data. "!" 

209. lei. at 295. Unfortunately for our purpose, Zeitz docs not show the class division 
of those who did and did not take action. Forty-eight per cent of the sample had incomes 
of less than $5,000; 42 per cent had incomes between $5,000 and $10,000; three per cent 
had incomes of $10,000 or more. However, Zeitz did analyze the characteristics of Kegroes 
who had brought cases of discrimination to the attention of the New Jersey State Division 
on Civil Rights from July 1, 1962 through June .30, 1963. These persons were compared 
with respondents. Division users were significantly better educated and had greater 
incomes. Twenty per cent of Division users had incomes of less than $5,000, 51 per cent 
between $5,000 and $10,000, and 29 per cent $10,000 or more. 

210. lei. at 295. (Emphasis addcd). 

211. \V. BRrNK & L. HARRIS, THE .K' EGRO REVOLUTJOl': IN AMt::R ICA (1964). 

212. ld. at 203, table "Question 24a, Negro Participation in Direct Action." It is 
Worth noting, however, that class differences were considerably reduced when the question 
Was whether the respondent would be willing to participate. This suggests that some part 
of the explanation of inaction - at least in demonstrations, picketing, etc. - may be that 
!lOor persons are not as privy as others to opportunities to participate. See lei. at 203, table 
"Question 24b, Negro Willingness to Participate in Direct Action." 
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NEGRO PARTICIP.-\.T TON IN D IRECT ACTIOl\ 

l\ON-SOUT II SOUTH 
MiJllle ~I IJtl1e-

Total Lower and and 
N Oli- Low Middle Upper Total Upper 
South lm:omc I ncome Income South I ncome 

,~ 
,~% % % %'" 

Stopped buy il1 ~ 


at a store. 2/l 8 25 63 3S 79 


Mart·hed in a 

demonstration. 14 13 10 44 11 :30 


Picketed a 

store. 9 8 7 23 10 30 


aken part in 
:l sit-i n. 7 13 6 12 9 2S 

Gone to jail. :1 3 2 6 15 

III the b nlaru:e of tlds sc('tion we shall suggest how some of tl1e feat ures of tbe 

Iife.situation 01 Lhe p oor c()ntri bll le to their inability to m ake e fTe d i\e li SP of tbe 

]a" . Ollr chn ra<:te rizatioll of the , ituatioll of puverty draw s hen\' il r 011 a le('(' lIt 

p aper by Albert K, C ohe ll and H arold 1'.1, H odges, Jr. der iding the "Charac:te lis­

tics of the Lower Blue-Collnr Class,"~ I " We shall discuss briefly [om aspeds of the 

sitllat ion o j poverty: ( 1) the "liari'll\\' world" of the p uor; ( 2) powerless ll ess; (3) 
h ilure to d evelop anel p a rtic ipate in issu e-ori ented orgnniza tions ; and (4) the 

('xpericllt,c of th e pOOl w itll the legal system itself. 

NARROW WORLD 
T hose who h ave st udi ed thc p oor p(')rt ra\ ' them as lh ing ill ;1 compa rat ively 

"lIarrow world": a \\ odd of ''solidary fami li ars ." \Vithill this sheltered en vironment, 

Col ici l alld JIodp;es lIote, the poor persoll "can move wi th some COl Jilden ce. somE' 

sc<.:u rit \ ·, some sC II ~e of trust, alld with dignit \' . Oll tside of this wmld he fee ls weak, 

ll1lcc rtain, disparaged, and distrustful. " ~ 14 Coplovitz paints a sim ila r picture . The 

poor l'O II Sllmcr, he S:\\ " , is steeped in ··tradit ionalism ." fearfu l of leaving his o\.,-n 

ein'llmseribe d sednr of the ('i ty_ " ill timidateJ hv the impcrsonalit ) that pervades 

t he major d OWI1!')\\' t l storl'S. "cL- TlJis part i a l1 ~ self-imposed cOlln llement ma~ limi t 

21 3. A. Cohen ;!i.e II. !lodges. Jr.. Clwrac;/l'Tl.ltics of the Lower Blue-Collar Class. 10 
SOCIAL PIIOI3LE\lS 303 ( 1961 ). 


21·1. ld . ,It 30S. 

215. D . Gaplovitz, op . cil . . \11 /1r(/ note lBO, at 181 
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the capadty of the poor to objectify events and experiences and to deal ",>jth 

abstract issues .2IO It also probably lessens their ability to perceive social relations 

as governed by general rules and to understand the re levance of legal rights and 

duties, Furthermore, the indications are that the poor are less likely to know the 

rules governing court procedures, and are less likely to understand w hat they h ave 
observed in court. 2 1 ' 

The narrow world of the poor also restricts their knowledge of opportunities 

provided in the law, 2 1 ~ and limits familiarity with institutions and functionaries 

that could be of assistance in asserting and protecting legal rights, Studies have 

216. As th~, sociologist e.e. Korth has put it, isolation from heterogeneous environ­
ments, characteristic of low status, operates to "limit the sources of information, to retard 
the development of efficiency in judgment and reasoning abili ties, and to confine the 
attention to more trivial interests in life" S. LIPSET, POLITICAL MAN 120 (1960). 

The difficulty of the poor in grasping abstractions is noted by lawyers who occasionally 
represent lower dass persons. One lawyer, for example, gave us the following illustration: 

Before an Industrial Accident Commission hearing I try to alert the injured 
worker to the possibility that the insurance company has taken highly 
selective motion pictures of his recent behavior and suggest that he should 
very carefully consider his answers to questions concerning specific acts. I'll 
say, "opposing counsel may ask if you have mowed the lawn recently. AmI 
this probably means the insurance company has picturcs of you mowing the 
lawn. So watch out for that kind of question , Tell them the truth." Now if 
counsel does ask my dient if he mowed the lawn recently, the client will "atch 
on and do what I told him. But if the lawyer asks him if he changed a tire 
recently, the client would not draw the analogy that this , too, i~ a specific 
act. He will probably answer "no" hecause not heing able to change a tire is 
indicative of his disabled condition. And then they produce th tl movies. 

Drawn from our field notes, 
217 . Respondents in a representative sample of 1.000 Te).as adults were asked 

if they understood most of the court proceedings the last time they observed a trial. 
Forty-four per cent of persons with less than a h igh school education, compared to 15 per 
cent of those with a college education, said that there was much they did not understand 
when last in court. J, Belden, "What Texans Think of Lawyers" 4:3, unpublished manu­
script, 1952. In a study of a mid-western community it was shown that middle class re­
spondents were more likely to know "how many jurors must agree to reach a verdict." See 
A, BARTON & S, MENDLOVITZ. "THE COURT AND THE C OMMUNITY; A STUDY OF Cm<TACTS, 

COMMUNICATIONS A.ND OPINIONS REGARDING A SPECIALIZED LEGAL INSTITUTION" (Un­
Published manusc~ipt, 1956) . The study was based on intervie\vs with a probability 
sample of 102 adults in a midwestern city of about 120,000 people. 

218. A Los Angeles study shows that almost half of 542 persons currently unemployed 
had never heard of "the Government retraining programs, night courses, or other programs 
to give more training to people ." I t was noted, however, that : "in response to an earlier 
qUestion, about four- fifth s of th is same sampling had indicated an interest in retraining." 
See HARD-CORE U l\'E:-'f P LOYl-I ENT AND POVERTY IN Los ANGELES 133, 217 ( 1965). . 
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shown that low-income persons are less hkely to be acquainted with law yers and 

court personnel than are persons with high incomes. e'" !\IOI'cover, altho\lgh free or 

low-cost legal Services are sometimes available to them, a la rge proportion of low­

income persons are apparently unaware of the existence of sllch services. ceq 

The Sign ificance of a res t licted environment fo r limiting awaren ess of th e 

availability of legal help is indica ted in Caplovitz' study of low-income consumers . 

He found that the more isolated and particularistic their social relations the less 

likely his respondents were to know where to go for help if they were being chea ted 

by a merch~lDt. Thus: (1) The newest group of migrants, the Puerto Ricans, were 

less we ll informed than Kegroes and whites about where to get help;""" (2) Those 

who had experience "vith "dow ntown" stores had less difficulty in naming sources 

219. According to a Texas survey, 35 per ccnt of respondents of low socio-cconomic 
status did not know a lawyer in their com munity, comparcd to 18 per cent of those of 
uppcr- and uppcr-middle socioeconomic status. J. Belden, s1Ipra note 217, at 18. And a 
study of court contacts in a midwestern community shows that 52 per cent of respondents 
from business households and 53 per cent of those from white-collar households knew two 
or more court professionals (judges, lawyers or court employees), compared to only 12 
per cent of semi-skilled and unskilled workers. A. Bart0l1 & S. Memllovitz, op. cit'. supra 
note 217. 

It can be argued that the relationship between class and familiarity with lawyer,> is a 
function of the fact that lawyers belong to the middle and upper classes - not that classes 
differ in the breadth of their worlds. By either interpretation, however, it is clear that 
fewer of the poor than the rich have easy access to persons who can facilitate their use of 
the legal system. 

220. An Iowa survey reports that 81 per cent of a quota sample of 234 low-i.ncoffic 
respondents have no knowledge of where free or low-cost legal services may be obtained. 
IOWA STATE BAR ASSN ., LAY OPINION OF IOWA LAWYERS, COURTS AND LAWS 34 (l lM9 ). 
\Vhether this is due to lack of knowledge or lack of such services is perhaps an open 
question, although the Iowa survey treats it as the former notin g: "\Vhile most lawyers 
provide s\lch services on a personal basis, the extent of their contributions is not recognized ." 
A California survey reports that about one-third of 582 lower-income respondents either 
helieve free legal services are unobtainable or do not know where they can be found . 
LOHD & THOMAS, PUlJLlC OPI1\I01\ POLL FOR THE STATE OF CALIFORNIA CODE 54 ( 1940 ) . 
Koos found that almost one-haH of his working class sample in Rochester, N ew York,. had 
no idea or only a vague idea of the existence of a Legal Aid Society office in that city ­
even though Rochester was chosen for special study because it "has a Legal Aid Society 
which is efficient and has becn in existence long enough to have become well-known in 
the community." E. K005, THE FAMILY ANO THE LAW 10 (1949). 

221. Only 24% of the Puerto Ricans had some idea of where to get help, compared 
with 50% of the Negroes and 41 % of the whites. Caplovitz notes: "As the newest immigrants, 
Puerto Ricans may be too insecure or too intimidated to find out what they can do about 
their problems. Or perhaps their friends and acquaintances are of little help, for they, toO, 
do not know where to turn." D. Caplovitz, op. cit. supra note 180, at 177. 
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of help than those who shop ped exclusively in the neighborhood; 022 (3) Knowledge 

of sources of help increased with the formal education of the household head, and 
this was true for each ethnic group. ""0 

POWE RLES SNESS 

The poor tend to be at the bottom of all power structures; they are without 

resources. There can he little doubt that this is a major handicap to their using the 
legal wstem. 

Lack of financi al resources clearly contributes to the infreqllent \lse of attorneys 

by the poor. Thus, it has been shown that the lower the respondent's class, the 

more likely he is to mention "price" or "expense" as a reason for not consulting 

lawyers. e"'. ce o Even when a lawver is retained, lack of fi nancial resources makes 

it difficult to use the legal system in. an e ffective manner. The "ordinary" troubles 

of life - illness, injUl'Y, death, loss of a job - make extraordinarv demands on the 

poor; the ir resources are quickly exhausted. Lawvers who deal w ith poor persons in 

industrial accident and personal injury cases (wberc there is a con tin gent fee) tell 

us that poor clients often exert stron g pressure to "settle out" so that they can p ay 

their bills and have "something extra" to live on. Furthermore , in our society (and 

in man v others) to b e without financi a l resources is interpreted as a sign of general 

inadequacy, sapping belief in one's power of self-assertion. 

The powerlessness of the poor is also revealed in their lack of con trol ,)Vel' the 

t~rms and conditions of the ir market relationships. They come to the b argaining 

table ignorant of th e ir rights and powerless to enforce them; they are dependent on 

the goodwill and integrity of other parties, and are vulnerable tC) e xploitation. \Vhen 

222. Of those classified as having broad shopping scope 56% knew of a source for help 
compared with 24% of those with a nairow shopping scope. [d. at 176. 

223. Sixty-six per cent of respondents from families in which the household head had 
a high school degree knew of a source for help, compared with 21% of those from families in 
which the household head had only an elementary school education. [d. 

224. For example, Koos asked "working class" and "middle class" respondents to indi­
cate if they had experienced any of .30 problems frequently serviced by lawyers; he then 
asked them to say why they had not consulted a lawyer (if they hac! not). About 48 per 
cent of the working class respondents said they wcre unable to afford the fees; an additional 
6 per cent said they would not " take charity." Twclve per cent of middle class respondents 
said they were unable to afford the fees; none mentioned charity. E. Koos, op. cit. supra 
note 220. 

225. A California survey shows tha t 54 per cent of "lower class" and 31 per cent of 
"upper class" respondents said "price" or "expense" was the reason they would not seek 
legal advice from a lawyer. Lord & Tllomas, op. cit. SlIpra note 220. 
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the poor deal with landlords, merchants, employers or creditors, they deal from a 

position of weakness, and they are usually afraid to press claims or grievances 

for fear of reprisal. T hey fear eviction if they complain about housing code viola­
tions; they fear dellial of future credit if they complain about "shady" sales p rac­

tices; they fe ar loss of job if they press a wage or accident claim against an employer. 
Their powerlessness is also eviden t in their relations with government agencies. 

Thus. Coser argues: 

The poor, when recelvmg assistance, are assigned a low and degraded status 
by virtue of a determination that they cannot themselves contribute to society. 
Their inability to contribute in hun degrades them to the condition of unilateral 
rec:e ivers.~:!(j 

The poor are thus forced into a position of 

"unquestioning acceptance, of an expert's dictation of what is 'good for the client,' 
and of an administrator's unchecked and unreviewable authority to terminate 
assistance. That power defines a status of subserviency and evokes fear, resent­
ment and resignation on the part of the donee."""' 

Government by threat and fear tends to become a substitute for governance b y law, 

and the poor accordingly become skeptical of the possibility of holding authorities 
accountable - they have little confidence in the efficacy of invoking the law to 

secure their interests. 

ORGANIZATIONAL PARTICIPATION 

Membership in organizations can playa crucial role in developing and sus­

taining legal competence . Organizations can increase members ' awareness of their 

legal rights and obligations, promote a sense of security in asserting claims and 
imbue members with a C011cern for the broader (collective) implications of their 

grievances an d with a sense of duty to assert rights where group interests a re at 
stake. There are also more direct ways in which organizations can help p romote 

effective use of the legal system. They can lobby before a legislative or an adminis­
trative body, file an amicus curiae brief before an appellate tribunal, initiate legal 

proceedings - and provide the necessary continuity and resources for the effective 

processing of legal actions.~"" Organizations may also facilitate the use of private 

attorneys: by redUCing the cost of legal services (e.g., through a group insurance 

226. L. Coser, The Sociology of Poverty, 13 SOCIAL PROBLEMS 141, 147 ( 1965) . 

227. E. Cahn & J. Cahn, supra note 179, at 1321-22. 
228. Clement E. Vose, Litigation as a Form of PresSllre G roup Actidty, 319 ANNA-t.S 

22 (Sept. 1958) . 
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plan ) or by recommending particular lawyers to their members and certifying their 
competence and integrit y. 

One of the principal characteristics of the poor, however, is their very low rate 
of organizational participation .~ c" The poor fail to partiCipate in organizations be­
cause they see little relation between their own interests a.nd purposes of the group, 

and because they fin d it hard to believe they could in any way influence the attain­
ment of organizational goals. 

The poor are unlikely to be members of political organizations or to partici­
pate in other forms of political activity. Herbert G ans has described the inab ility of 
Boston 's poor "West-enders" to block urban redevelopment plans to which they 
"were almost unanimousl y opposed.""''' He observes: "They could not break out of 
the[irl peer group socie ty and org,mize in common cause .""'" Robert Lane has sum­
marized a n umber of studies showing the relation between low econ omic status a nd 
low political participation. ":'" Almond and Verba have shown that th is relation holds 
for the five countries they studied.""~ 

The history of trade union and civil rights movemen ts suggests the very great 

importance of organized political action for implemen ting legal competence, par­
ticularly among those groups that tend to be most apathetic. """' A demonstration 
of collective power may instill a sense of common cause and increase confiden<.'e in 

the efficacy of action and one's ability to challenge and criticize a uthority. This 
mobilization of consenslls around issues and interests of particular relevance to cer­
tain groups may also increase the capacity of these groups to develop into effective 
constituencies of legal ins titutions , an cl could provide a more favo rable climate for 

229. A. Cohen & H. Hodges, slIpra note 213, at 315. See also G. Knupfer, Portrait of 
the Underdog, in Cl_~ SS, STATUS AND POWEH: A READER 1/1; SOCIAL S THATIFlCATIO:' 256, 
258,262 (R. BeIldix & S. Lipset eds. 1953) ; J. KAHL, THE A~U:RICAN CLASS STHUCTUI1E 

147 (1957); M. HARRL"CTO:-l, THE OTI-fEH. A MERICA 26-27 ( 1964) ; D. Caplovitz, op. cit. 
SUpra 'note 180, at 133 where he notes "For the sample as a whole, and within each social 
group, the more solvent families more often belong to voluntary associations." 

230. H. G ANS, TilE U RBA:-I VILU GERS 289 ( 1962). 

231. lei. at 296. 
232. R. L ANE, POLIT ICA L LIFE pts. II & IV, 16 (1965). 
23.3. See C. Almond & S. Verba, op. cit . S1/pra note 202, at 210 fig. 3. The countries 

Were the United States, Great Britain, Cermany, Ital y amI \Iexico. 
234. The Negro Church has played a crucial role in fostering Negro participation in 

the civil rights movement. By assuming this political function the church has given the 
movement a valuable organ izational hase . 
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asserting claims of right within the adjudicative process. Thus, a referendum, a 

boycott, or even a riot , may compel authorities to establish more effective means for 

considering and responding to legal grievances. Political action, however, need not 

engender a commitment to using legal channels for righting wrongs. Indeed , the 

relation between political and legal competence and the conditions under which the 

one leads to the other should be a central research question that may be fmitfu lly 

explored among the poor. It is clear that political action may have legal effect . At 

the same time participation in the legal process may be a crucial component of the 

citizen role. T-.leaningful enfranchisement, it has been contended, encompasses 

active involvement "in all organs of government - both public and private - w here 

law is made."2"" 

EXPERIENCE W ITH THE LEGAL SYSTEM 

Taking legal action rests, in part, on the expectation that it will result in a net 

gain, that it will be worth the effort. The expectation of effectiveness is, in lum, 
related to one's previous experience, including experience with the legal system.ca6 

The life situation of the poor generally works against the expectation that 

present effort will lead to future reward. Rather it tends to support the con viction 

that purposive effort is usually futile , that misfortune is the product of fate or other 

forces over which the individual has no effective control. This apathetic stance 

reflects in part the shortened "time span of expectations" of the poor, their inabi lity 

to plan for the future, to "perceive the complex possibilities and consequences of 

action." As Lipset has noted: "From early childhood, [the lower-class person) has 

sought immediate gratification, rather than engage in activities that might have 

long-term rewards. The logic of both his adult employment and his family situat ion 

reinforces this limited time perspective."""; 

The poor man's conviction of the futility of purposive effort is also reinforced by 

the character of his experience with the legal system. His encounters with the law 

typically occur with police, probation officers, process servers and welfare w orkers, 

involving, therefore, direct contact with those agents of the law who seek to con trol, 

235. E. Cahn & J. Cahn, The War on Pot;erty: A Civilian Perspective, 73 Y" LE L,J, 
1317, 1334 (1964). 

236, For example, a recent study of accident victims in New York City found that if 
the victim had obtained a money recovery in a previous accident he was more likely to 
make some effort to recover for his loss in the case at hand than if he had never been in n 
previous accident; those who failed to recover in the previous accident were least likely 
to make an effort to recover now, See], Carlin, op, cit, supra note 206, 

237, 	 S, Lipset, op. cit. supra note 216, at 415, 
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if not punish him. This leads to a negative if not openly antagonistic attitude toward 

the legal system, to a conception of the law as something that works against his 

interests, as a source of deprivation and abuse, rather than as a viable or effective 

resource for vindicating rights. As Robert Kennedy has observed: "The poor man 

looks upon the law as an enemy, not as a friend. For him the law is always taking 

something away."nRThe police, in particular, are often perceived by the poor as 
brutal, greedy and corrupt," "" 

In dealings with court and agency officials the poor are often treated with in­

difference or in a patronizing or humiliating manner. Thus, in order to demonstrate 

their eligibility to receive welfare benefits they are frequently subjected to what 
has been termed a "degradation ceremony."21 0 

The experience of the poor in the courts is strongly affected by the fact that 

238, E. Cahn & J, Cahn, supra note 235, at 1337 no. 27, 
239. See L. Zeitz, ~'Upra note 208, at 25, where he concludes: "The police are seen 

(by lower-class Negroes), at least in their active roles, as ant ipathetic (at best) to (their 
interests), ... Mention of the police brought forth a deluge of complaints ranging from cal­
lousness and apathy through brutality and extortions," 

In 	the recent report on the \Vatts riot it was noted, 
"Police brutality" has been the recurring charge (of Negroes appearmg be­
fore the Commission as witnesses). One witness after another has recounted 
instances in which, in their opinion, the police have used excessive force 
or have been disrespectful and abusive in their language or manner. ... 
The reasons for the feeling that law enforcement officers are the enemy of the 
Negro are manifold and it is well to reflect on them .. , . In each of the 1964 
riots, "police brut.,'l lity" was an issue, as it has been here. 

THE GOVER~OR'S COMM]SSION O~ THE Los ANGELES RIOTS, VIOLEN CE IN THE CITY­

AN END OR A BEGINNI NG 27, 28, 29 (1965), 
240. 	See H. Garfinkel, COllditions of Successful Degradation Ceremonies, 61 AM. J. 

Soc. 420 (1956). As the Moreland Commission observes with respect to New York State: 
An applicant becomes eligible for assistance when he exhausts his money, 
gives a lien on his property to the welfare department, turns in the license 
plates of his car and takes legal action against his legally responsible relatives, 
:When he is stripped of all material resources, when he "proves" his depend­
ency, then only is he eligible, WeHare policies tend to cast the recipient in 
the role of the propertyless shiftless pauper. This implies he is incompetent 
and inadequate to meet the demands of competitive life. He is then regarded 
as if he had little or no feelings, aspirations or normal sensibilities. This 
proeess of proving and maintaining eligibilty in combination with the literal 
adherence to regulations and procedures tends to produce a seH-perpetuating 
system of dependency and dehumanization, 

REPORT TO THE MORELAND C ou,>nSSION ON THE \VELFARE FINDINGS OF THE l'UBLlC ASSIST ­

ANCE PROGRAM AN D OPERATlO~S OF T HE STATE OF NEW YORK 78 (1962 ) . 

• 73 • 



R USSELL SACE FOUNDATION 

they are typically defendants, not plaintiffs , and as poor defendants they find 
themselves in a doubly disadvantaged position . With reference to landlord-tenant 
disputes it has been observed: 

Because litigation generally occurs with the tenant on Ule defensive, t1lere is an 
understandable temptation for an over-worked judge to suppose that the tenant, 
like many others who appear before him, is desirous primarily of a chance to 
welch on his rent ... it is easier to picture a tenant as a responsible citizen if he 
seeks a court order to improve his bUilding than if he is hauled into court for 
nonpayment of rent. "41 

The implication is that a tenant's defense alleging landlord malfeasance is suspect 
specifically because it is a defense. "Over-worked" judges are tempted to presume 
guilt and to rule accordingly. 

The likelihood of a plaintiff's verdict is increased by the fact that the poor 
defendant typically stands alone, without counsel, without resources, often facing 
overwhelming odds. His opponents are generally not other individuals but organi­
zations - business firms, or agencies of government. Even in matters that ostensibly 
involve private individuals, such as domestic relations disputes, government is likely 
to be an interested party because the poor are frequently wards of the state. T hus, 
in non-support cases poor husbands and fathers are likely to be opposed by welfare 
agents , probation officers and district attorneys. 

In their more infrequent role as plaintiffs the poor may also have unrewarding 
experiences, because the stakes involved are usually too small for the legal system 

to give their problems careful attention, and because their problems are often not 
;Jmenable to solution by conventional legal process. 

The poor person's perception of the legal system as indifferent if not bostile to 
his interests is reinforced by the meager representation of the poor among those 
who make and administer the law. Only rarely do poor persons become judges or 
administrators , and they are seldom elected to legislative bodies. At best they may 
serve in advisory capacities, with little likelihood that their views will be given 
more than token recognition . Moreover, the few who make it into more impOltant 

positions of power are not necessarily sympathetic to the interests of the poor ­
they may be "bought out" by the establishment . The social distance of the poor 
from those in power is one more factor contributing to their negative ex­

241 . J. LeVi, "The Legal Needs of Ule Poor: Problems Relating to Real Property," p. 10, 
paper read at the National Conference on Law and Poverty, Washington, D.C., June 23­
25, 1965. 
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perience with the legal system, discouraging them from using the law to further 
thei.r interests. 

That the poor man's encounters with the law lead to alienation from the legal 
system is strongly indicated in the relation between prior court contact and the 
willingness of accident victims to take some action to recover for their losses.2~2 
The more often respondents had come into contact with the courts, the less likely 
they were to take action - and this was especially true of lower class respondents. 

~There there is some evidence of success in pursuing legal channels, as in the 
case of civil rights legislation and Supreme Court decisions prohibiting discrimina­
tion in education, a more favorable attitude emerges. Thus, when respon,den ts in 
the New Jersey study were asked: "What is the best way for Negroes to get their 
civil rights?" approximately one-third suggested strengthening the law we now have 
and one-fourth recommended enactment of new laws,243 Moreover, the "Newsweek 
poll" of Negro attitudes toward civil rights shows a highly favorable evaluation of 
the Supreme Court as an institution for the implementation of Negro rights. Re­
spondents were given "a list of different people and groups that are run by white 
people" and asked whether each had been more helpful or more halmful to Negro 
rights. In evaluating the Supreme Court, 85% of the respondents said "more help­
ful"; only one institution, the Kennedy Administration, received a higher proportion 
of favorable responses. 2H 

CONCLUSION 

In this section of the paper, we have considered some of the features of the 
life-situation of the poor that appear to contribute to their legal incompetence. 
Without pretending to be exhaustive 'we have suggested that legal competence 
depends on a sense of oneself as a bearer of rights and of the legal system as a re­
source for developing and implementing these rights. We have suggested that their 
narrow world, powerlessness, lack of organizational participation and negative legal 
experience tend to give the poor a conception of themselves and the legal system 
that is incompatible ""jth effective use of the law. 

Broadly speaking there \vould seem to be two ways to deal with the rela tive 
incompetence of the pOOr. 2 4G 

242. J. Carlin, op. cit. supra note 206. 
243. L. Zeitz, supra note 208, at 301. 
244. W. Brink & L. Harris, op. cit. supra note 211, at 234. 
245. See L. Zeitz, supra note 208, at 310 . 
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First, an effort might be made to increase their competence. Any changes t h.at 
would enhance the accessibility of legal remedies wou ld serve this function , e.g., 
providing free, localized legal service. Reducing the dependence of the poor on 
those who can or do deny them their rights would also make them more competent, 
e.g., encouraging the organization of persons receiving public assistance. 

Second, the legal system might be changed in ways that would make legal com­
petence less relevant. Anti-discrimination agencies might be empowered and 
encouraged to initiate action in the absence of complaints.2<6 Judges and adminis­
trators might be given greater powers to interpret and articulate the interests of 
the poor, as apparently hHppens to some extent in the juvenile court and perhaps 
other settings as well. And checks might be built into the system that do not depend 
on the initiative of parties or their resources. On the criminal side the automatic 
appeal in capital cases is an illustration of this. On the civil side, such checks might 
be provided through an Ombudsman. 2·17 

It is important to suggest, however, that it is difficult to see how the legal sys­
tem could totally do away with the need for competence of parties and still provide 
justice. Moreover, reliance on alternative methods for controlling official discretion 
would seem to lead to a problem of infinite regress: the problem of who gove.rns 
the governors. Perhaps all that would be accomplished in the long run would be 
to relocate the competence problem . Matters now settled in court or before ad­
ministrative tribunals might be settled before the legislature or the executive; but 
the task of bringing influence to bear on official decision makers would remain 
necessitv. 

These considerations suggest the need for a combination of strategies. Justice in 
a society such as ours, a society marked by wide differences in wealth, power and 
their accompaniments, would seem to require that the legal system not be blind 
to differences in legal competence; that instead it be moved to compensate for these 
differences. In selecting the form of compensation, however, those who operate the 
system should be aware of the fact that although certain changes may contribute 
to the development of the legal competence of parties, others may well tend to 
reinforce incompetence. 

246. Ibid. 
247. See K. D. Davis, Ombudsmen in America: Officers to Criticize Administrative 

Actions, 109 U. PA. L. REV. 1057 (1961). Also see R. Cloward & R. Elman, Povert y, In­
justice and the Welfare State: A.n Ombud~man for the Poor?, 202 THE N ATIOl\ 230 
(February 28, 1966). 
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SUMMARY AND CONCLUSION 

Our examination of issues in the area of civil justice and the poor has necessarily 
been based on verv limited data, much of it open to serious question. In tills 
concluding section we shall indicate certain areas in which further investigation 
would be particularly useful. 

We have suggested that the poor no less than the rich have legal problems, 
that they are even more likelv than the rich to suffer injustices resulting from the 
operation of our economic and governmental systems. \Ve have said that many of 
the abuses experienced by the poor arise from institutionalized practices, and that 
these collective problems are often unaffected by, if not exacerbated by, traditional 
legal controls. In fact , however, ~we know very little about the range or incidence of 
injustices experienced by individuals in different segments of the society. In the 
c"Onsumer area we need systematic studies of the incidence of missed payments on 
installment contracts, the frequency with which missed payments result in repos­
session or garnishment and the extent to which garnishment leads to loss of job. 
Repossessions are said to be made in illegal ways, deficiency judgments granted 
without due notice to the debtor and wage attachments applied to larger portions 
of the debtor's wages than legally justified. How common are these practices, and 
what are the conditions that give rise to and sustain them? The public sphere, too, 
contributes its share of important legal problems, probably an increasing share. 
What is the experience of those who must deal with welfare and unemployment 
insurance agencies, county hospitals, public housing authorities? What kinds of 
abuses are routinely met in th.ese situations? How are they dealt with? 

\Ve are interested not only in a description of injustices and their incidence in 
different social classes. Research is also required to illuminate the character of the 
institutional settings in which injustices arise, the various pressures leading to the 
initiation and establishment of abusive practices and the capacity of finns 
and agencies for institutionalizing procedures that might prevent or restrict 
sllCh practices. 

LAW 
The law is, above all, a means of creating and protecting rights. \Ve must inquire 

more fully into the extent to which it performs this essential function for the poor. 
For example, to what extent do potential recipients of public assistance have recourse 
through law when they are denied assistance, or when benefits are reduced , or 
are less than the recipient is entitled to? To the extent that the law provides deter­
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minate criteria for eligibility decisions and regular procedures for challenging these 
decisions, the benefit takes on the character of a "right." To the extent that the 
criteria are vague - or to the extent that the law fails to require public assistance 
administrators to make their criteria known - the benefit remains "a privilege." We 
know something of the conditions under which "privileges" are transformed into 
"rights" - this has happened, for example, to benefits for the aged. 24 8 More inquiry 
is needed. 

But this is not the only issue. We must also inquire into the clwracter of the 
rights which may be accorded by law. An important fact about assistance is that 
many persons who are apparently qualified do not enter a claim. There are a number 
of reasons for this, some of which have been considered in our discussion of "legal 
competence." One of the reasons is that many people apparently consider a claim 
for public assistance to be an admission of "failure"; given current definitions it seems 
to connote that one is less than whole. Is there any alternative? It is worth noting 
that others receive public benefits (e.g., subsidies) without suffering the degrada­
tion allegedly experienced by those on "public assistance." We should inquire 
more closely into the consequences of transforming "assistance" into a "pension:'ZfO 
Study of this process among the aged might provide a useful beginning. A 
simple change of terms' - the invention of euphemisms for public assistance or 
relief investigation, for example - is not enough. 'Vhat is needed is the convic­
tion, which can be expressed in law, that those receiving benefits have given some­
thing in the past for which they are now being remunerated, or that they are giving 
something now. 

Research is obviously required to document areas of inequality in the law (de 
facto as well as de jure), and to explore criteria for determining the nature and 
extent of inequality. Studies should also be directed at what is perhaps a more 
fundamental issue: what are the potential resources within existing areas of law for 
promoting the interests and aspirations of the poor and for insuring conformity of 
official action to the rule of law? 

ADMINISTRATION OF JUSTICE 
We have suggested that justice is administered in many settings. One of the 

principal problems, regardless of setting, is that agencies administering ju.stice tend 

248. See F . PlNNEfI , P. J A.COBS & P. SELZNICK, OLD ACE AND POLITICAL BEHAVIOR : A 
CASE STUDY (1959). 

249. A similar recommendation was proposed many years ago by Ludwig Bendix ill 
L. Bendix, Richter, Rechtsanwiilte und Arbeitsgerichte, 2 Die Justiz 188-89 ( 1926). 
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to be large-scale organizations faced with the task of processing an ever increasing 
volume of cases. To what extent is it possible to preserve minimal standards of 
fairness within a framework of mass-production justice? Can we provide decent 
justice at low cost? 

The tendency to conceive of treatment and rehabilitation as the primary objec­
tives of tribunals and agencies serving the poor may also weaken the adjudicative 
process. How extensive is this development; what are the conditions that sustain it; 
and to what extent are these newer goals in fact realizable? More important, to 
what extent is this developm.ent necessarily inconsistent with the preservation of 
certain standards of procedural fairness? 

Study of agencies applying law to the poor reveals the difficulties of maintaining 
a commitment to serving the needs and interests of poor constituents. 'Velfare 
agencies, for example, have apparently been more zealous to see that those not 
entitled to benefits did not receive them than they have been to insure that those 
entitled did in fact receive them. The history of the development of internal con­
trols within public assistance agencies remains to be written . When it is written it 
will probably show that controls developed first to see that assistance officials did 
not extend benefits to the ineligible and to prevent fraud on the part of applicants. 
Lately, it appears that controls are developing which at least permit the agency 
to rectify another sort of administrative error - the denial of benefits to those en­
titled to them. This implies, of course, that those who are entitled apply for benefits . 
We know that many do not. To date there appears to be little activity on the part of 
agencies to see that those entitled to benefits do apply. 

Controlling administrative behavior is ordinarily taken to mean controlling 
"arbitrariness." This is crucially important. But the term itself requires more analy­
sis than it has received to date . To do nothing is also a form of official arbitrariness. 
When this occurs on a mass scale - as it apparently has in public assistance - it is 
not obvious that traditional forms of litigation will serve to change the situation. 

The problem we have discussed here applies beyond public assistance; in many 
ways it is the same problem confronted by Blumrosen in his study of the New Jersey 
Civil Rights Division - moving public agencies to positive action. 250 Is this a matter 
that is appropriately dealt with through adjudication? Or, are administrative or 
legislative reforms called for? T his is clearly an area requiring careful and seri­
ous study. 

250. A. Blumrosen, op cit. supra note 138. 
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It should be noted that "passivity" in the above sense is very much related to 
the "character of rights" problem discussed earlier. Of principal concern here is the 
way in which the character of rights affects the agencies rather than the clients. 
Vlhen the right is, say, a scientific scholarship, one would expect the agency to 
engage ill a search for those who might be entitled to it. How can we achieve a 
definition of public assistance that will convey a similarly positive stance to the 
administrators? It may be difficult to convince the public that failure to provide 
support for the destitute is against thc public good. 

Finally, we should not overlook the obvious need for sociological studies of the 
adjudicative process within various court and agency settings, studies of the judiciary 
and studies of the "clients·' or "constituents" of legal agencies. 

LEGAL PROFESSION 
A major issue in the area of law and poverty concerns the extension of legal 

representation to the poor. \Vhat are the problems encountered in the effort to ex­
pand legal services and to develop new organizational fOIms for the provision of 
such services? \Vhat problems are raised as we move away from the more tradi­
tional , individualized forms of representation, with a direct, personal relation be­
tween lawyer and client, to group or collective representation? Not the least of these 
problems is a potential conflict between the needs and demands of particular 
clients and the goals and intercsts of the group. Moreover, with a weakening of the 
traditional lawyer-client relation attorneys may be less inclined to follow the dic­
tates of the client than to follow their own ideas as to what is in the hest 
interests of the client. As a result , a form of paternalism may tend to replace com­
mitment to legal advocacy. 

The tendency for legal institutions, particularly those concerned with the poor, 
to become large-scale organizations, extends not only to courts and tribunals but 
to agencies providing legal services as well. Thus, the analogue to mass-production 
justice for the poor may be the development of mass-production techniques in the 
provision of legal services. The implications of this development for the character 
and quality of legal services, and for the integrity of the adjudicative process should 
he a major area of research. 

Although there appears to be considerable variation by social class in the quality 
and availability of legal services the data on which such conclusions are based are 
far from satisfactory. In addition to further studies of legal services provided by 
private attorneys we need to know a great deal more about the operation of Legal 

• 80 • 

CIVIL JUSTICE AND THE POOR 

Aid, various forms of group legal service (as developed by trade unions, legal 
defense organizations such as the NAACP, and the armed services), and of course 
the new federally financed legal service programs. 

LEGAL COMPETENCE 

The poor are apparently most deficient in legal competence. Such data as we 
have examined indicate that the poor do not actively seek to further their interests 
through the legal system and that they Jack the capacity to take effective legal 
action . More specifically, the data suggest that : ( 1 ) the lise of lawyers [md courts 
is directly correlated with socio-ecOllomic status, and ( 2) the poor are unlikely to 
use the le)!al system in situations in which one might expect them to do so. Al­
though existing studies show a reasonable consistency in their main findings , they 
usually leave much to be desired in terms of sample size and sophistication of 
research design and analysis. 

T he basic question to be explored is this: \Vhat docs it mean to be an effective 
participant in the legal order? This calls for study of the capacity not only to use 
existing instrumentalities of the law to protec:t and implement rights, hut to increase 
the availabil ity and responsiveness of legal institutions. \iVhat special q ualities are 
required of individuals and groups in order to move the legal system ? What are 
the social conditions that support and undermine these qualities? We have sug­
gested some of the wavs in which the conditions of poverty may tend to undermine 
legal competence; there are few studies, however, which seek explici tly to ex­
plore these re1ationships. Such research might also examine how experience with 
the legal system affects legal competence. To what extent do encounters 
with the law lead to alienation from the legal system? For what groups? Under 
what conditions? 

\~Ie are also led to inquire into the interplay between legal and political com­
petence : vVhat distinguishes one from the other? In what ways does political action 
contribute to legal competence? Under what conditions does it tend to weaken 
legal competence? \1V'hat :ire the political implications of legal action? 

Finally, we need to learn morc about the significance of legal competence for 
enhancing the quality of the legal system. To what extent are therc meaningful sub­
stitutes for the legal competence of th e governed, and what are thc consequences 
of adopting such substitutes? 
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