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interpreting both factual material and conclusions in their 
own wa}. While the general responsibility for manage­
ment of the Foundation is vested in the board of trustees, 
the responsibility for facts, conclusions, and interpretations 
rests with the research workers alone and not upon the 
Foundation, its trustees, or other members of the staff. 
Publication uttder the imprint of the Foundation does not 
imply agreement by the organization or its members with 
opinions or interpretations of authors. It does imply that 
care has been taken that the research on which a book is 
based has been thoroughly done. 



THE ENGLISH 

HIRE-PURCHASE AcT, 1938 

A Measure to Regulate Instalment Selling 

?3y 

J O H N E . H A M 1'1 
Assistant Director, Department 
of Consumer Credit Studies 

:NJ:..,w York 

RUSSELL SAGE FOUNDATION 

191-0 



Copyright, 1940, by 
R USSELL SAOE FOUNDATION 

Printed in the United States of America 

WM . P. P&LL co., ralNTIIU 
PIIILAD&LPHIA, PA. 

CONTENTS 

FoRE\! RD . 

PAGE 

3 

I . TROD CTI 

AcT 

A ' D PA AGE OF H1RE-P RCHA E 

HIRE-P "RCHA E AGREE 1E T . 

RE TRICTIO S O • REPO E SIO 

TERM! ATI OF AGREEMENTS 

FoRM AND CoNTE T OF AGREEME T 

COPE OF THE ACT 

APPE DICES 

Chr nology of Hire-Purchase Bill 
Text of Hire-Purcha e Act, 1938 . 

7 

IO 

12 

20 

23 

28 

5 
7 

38 



FOREWORD 

SOCIAL policy toward instalment selling has been ex­
pressed in a wide variety of legislation. At times 

this legislation has consisted of little more than a re­
quirement that the parties to an instalment c01Hract 
conform to the rules an J regulations which society has 
applied to all commercial transactions-i. e., the vast 
body of statutory and common laws relating to sales, 
negotiable instruments, frauds, etc. Usually, however, 
regulation has proceeded somewhat beyond this pre­
liminary stage and one finds that the specific instru­
ments employed in credit merchandising (conditional 
sales contracts, chattel mortgages, wage assignments, 
etc.) have been made the subject of special legislation 
designed to eliminate certain practices and encourage 
others. 1uch of the latter legislation was quite prop­
er! enacted for the protection of the credit merchant 
and it ha applied to all instalment transactions, irre­
specti\ e of the amounts involved, the status of buyers, 
or the types of ~oods purchased. 

In re·cen t years legislative emphasis throughout the 
United States has been slowly shifting toward the fur­
ther protection of at least certain cla es of instalment 
buyers. This changing emphasis i~ reflected both in our 
laws and in the ever-increa ing number of bills which, 
for one reason or another, never emerge from legislative 
committees. In all of this surge to protect the instal­
ment buyer there is little agreement as to precisely what 
is to be accomplished, and the proponents of change 
often indicate a sharp cleavage with respect to pro­
ce lure. 

One gr up propose adjustments in our existing 
laws. Reacting with ar) ing degrees of tolerance to-
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ward specific abuses, members of this group propose the 
deletion of a paragraph in a certain law, a revision of the 
phrasing in another, or the int oduction of an entirely 
new section in a third. The other group strikes directly 
at a premise inherent in most of our present statutes­
i. e., the premise that the consumer will· enforce his 
rights by litigation in the e~·tablished courts. Members 
of this group argue that a vast number of instalment 
buyers are in no position to litigate an injustice imposed 
upon them; even when the injustice is in defiance of both 
the letter and spiri of the statutes. Although these 
latter reformers may differ concerning the scope and 
nature of the rights which should accrue to an instal­
ment buyer, they are usuall) in agreement that the en­
forcement of these rights, whatever they may be, should 
be en trusted to an administrative agency rather than 
the courts. By creating such an agency within the struc­
ture of an existing governmental department and by 
giving it a measure of direct control over instalment 
merchants, it is contemplated that efficient and orderl 
pr ection will be afforded to those classes of consumers 
who cannot be counted upon to protect themselves. 

England has experienced a comparable swing in legis­
lative emphasis toward the protection of instalment 
buyers rather than instalment sellers. The English ap­
pro~ch to the problem, however, intrqduces a technique 
which is only rarely suggested in this country. They 
have defined a ocial policy but instead of lo king to an 
administrative agency for enforcement they have re­
vised the process of litigation so as to make it conform 
more realistically with the needs of instalment buyers. 

Despite a superficial imilarit), the English legal 
instruments and institutions are different from our own 
in a number of fundamental respects. The abuses which 
characterized instalment selling in England prior to en­
forcement of the Hire-Purchase Act are, however, almost 
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identical with those found in this country. As a matter 
of fact, with only rare substitutions of our own equiva­
lents for peculiar English phrases, a large portion of the 
debates on the Hire-Purchase Bill in the committees 
and on the floor of Parliament might have taken place 
in almost any of our state legislatures. 

The English solution of the problems involved in 
present-day instalment selling need not and probably 
cannot serve as a solution for the related problems as 
they exist in this country. The attitude and logic which 
the English applied in attacking their problems may 
nevertheless serve to clarify and bring in to focus the 
issues here. It i with the latter purpose in mind that 
the following analysis of the English Hire-Purchase Act 
was prepared. 
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THE ENGLISH HIRE-PURCHASE 
ACT, 1938 

T fil English Hire-Purchase Act which was enacted 
on July 29, 1938, and became effective on Janu­

ary 1, 1939, is divided into twenty-two sections and a 
schedule.1 Man} sections are interrelated and the sub­
stance of this legislation may conveniently be discussed 
in terms of four general topics: ( 1) restrictions on re­
possession; (2) provisions making possible the termina­
tion of agreements; (3) requirements with respect to the 
form and content of legal instruments; and (4) the par­
ticular con tracts to which the Act is applicable. The 
provisions of the law with re pect to each of these topics 
will be considered in turn in the ensuing pages. Before 
turning to the ubstance f the Act, however, a brief 
reference will be made to (1) the unusual manner in 
which this legislation came to be enacted; and (-) the 
principal legal in truments which the English have em­
ployed in consummating instalment sal "' , 

Introduction and Passage of the Act 
In recent years relatively few private members, bills 

have been enacted by the English Parliament and those 
which did advance far enough through that body to 
receive the Royal As ent were almost invariably of local 
rather than national interest.2 \'\ hen a private mem-

1 The comp! te text of the Act is pre ented in the Appendix, together 
with a table ha wing the hronological progress of the bill through the 
hou es of Parliament. 

2 Sessions of Parli amen t are devoted almost exclusively to matters of 
finance- providing for the collection of revenue and spcndin~ it. ndc r 
these circumstances the limited time available for the consideration of 
other mattt!rs is Jealou ly controlled to advance the particular k-gislatin: 
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ber's bill presumes to effect drastic changes in any seg­
ment of the economy approaching the importance of 
retail trade and when, m reover, this ambitious proposal 
is adyanced by a left-wing member of the Labour Party 
at a time when the Government is predominately Con­
servative, it is almost a foregone conclusion that the 
progress of the bill will be checked at an early stage in 
the legislative process. And yet, the Hire-Purchase Act, 
which requires fundamental readjustments in the tech­
nique of instalment selling, began its existence in the 
House of Commons under precisely these circum tances. 

A major portion of the credit for ~chieving this unique 
legislative phenomenon belongs to the sponsor of the 
bill, the Hon. Member for J arrow, Miss Ellen ~ 7ilkinson. 
Miss \Vilkinson's good fortune in being privileged to in­
troduce a biJI might have come to~ much Jess happy end 
if her keen discrimination in selecting an outlet for her 
reformist tendencies had not been matched by her skil­
fulness in piloting the measure through the treacherous 
legislative currents in the House of Commons. When 
her bill had been read for the third time before that body 
(tantamount to final enactment), cheers arose from both 
sides of the Cham her and a "feast of eulogy" was spread 
before her not only by her many friends but b) her erst­
while opponents as well. 
program of the party with a majority in the House of Commons (i. e. "the 
Government"). Only ten Fridays ut of the legislative year are set aside 
for the consideration of private members' (hence, unofficial) bill . Since no 
more thnn three such bills could possiblv be debated inn single day, a maxi­
mum of 33 out of the 615 members of the H u e of Commons are thus per­
mitted to advance their pet project . The election of the e 3 fortunate 
memb rs i , in complete fairness, left to the impersonal judgment of chance. 
Being succes ful in the legislattve lotten·, however, offer practically no 
as. urance that the 1rivate member's bilJ will receive even cursory con-
ideration in view of the foct that there are innu nerable legislative devices 

which the Government may employ to pigeon-hole an embarra ing or 
otherwi e unattr.ictive propo al. F r a most entertnining account of the 
progre of a private member's bill through the Engli h Parliament . ee 
Herbert, A. P., The Aye Have It, Doubleday, Doran and Company, Inc., 

ew York, 1938. 
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Howe, er great Miss Wilkinson's personal triumph 
was, it could hardly have been achieved without a 
benevolent neutrality on the part of the Government. 
Perhaps the position of the Government should be de~­
cribed as something more than merely neutral despite 
the fact that the progress of the bill was never facilitated 
by granting it official sponsorship or approval. The 
privilege of using the bill-drafting facilities of the Gov­
ernment was, however, extended to Miss Wilkinson (an 
unusually courteous gesture toward a private member's 
bill) and it became such a familiar sight to find the 
Labour-Party sponsor and the Conservative Attorney­
General fighting shoulder to shoulder for or against a 
particular amendment to the bill that there were several 
facetious references to England's "Popular Front." 

Comparable in importance to the neutrality of the 
Government in making possible the enactment of Miss 
V\ ilkinson's bill was a general recognition throughout 
the House of Commons that something had to be done 
about instalment selling.1 Little time needed to be con­
sumed in convincing members of that body that there 
was an unfortunate inequality of bargaining power be­
tween the parties to instalment con tracts. Moreover, 
the restrictions which the bill placed on the British ci ti­
zen 's freedom of contract were never seriously chal­
lenged as an unjustifiable violation of his inalienable 
rights. That instalment selling should be more dras­
tically regulated was accepted as inevitable and differ-

1 The attitude of the House of Commons toward the subject under con­
sideration may be traced in part to the fact that Scotland had already 
enacted legislation in this field (Hire Purchase and Small Debt Act 1932. 
22 & 21 Geo. 5. Ch. 38). It is also possible that the long series of le;ters to 
the London Times complaining of instalment abuses had a great deal to do 
:-vith th~ re~e.ption that Miss Wilki~son's bill recejved. Furthermore, just 
tn case tnd1v1dual members of Parliament had failed to grasp the signifi­
cance of these pathetic letters-ta-the-editor, there was ample evidence in 
the debates t~at the members' ~onstituents had kept them uncomfortably 
aware of precisely what was being done by the most unscrupulous instal­
ment merchants. 
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ences of opinion concerning the bill were confi_ned _a_lmost 
exclusively to the form rather than the de~1rab1hty ~f 
specific regulations. On the other hand, tt was uni­
versally acknowledged that instalment selling consti­
tuted a social and economic institution which should be 
preserved. Even the most violent critics did no~ feel 
that the limitations of the instalment plan outweighed 
its usefulness and they were inclined, therefore, to ac­
quiesce to practical considerations which were essential 
to the maintenance of this type of retailing. Short­
comings which could be traced to weaknesses inherent 
in the character of a certain type of instalment buyer 
were acknowledged to be unfortunate but they were 
always sharply differentiated from the unconscionable 
practices of a minority group of instalment traders. The 
intent of Parliament in passing the Hire-Purchase Act 
was not to render instalment buying foolproof, which 
would have been impossible, but merely to eliminate 
the most scandalous abuses with a minimum amount 
of inconvenience to the legitimate users of this form 
of retail trade. 

Hire-Purchase Agreements 
The chief legal instrument used in connection with 

instalment sales through the Briti h I les is the hire­
purchase agreement. By means of this ki12.d of agree-

-~~n ta person who is unable or unwilling to buy for cash 
may acquire durable and semi-durable goods by hiring 
them on a weekly or a monthly basis with the under­
standing that he may purchase them for a nominal um 
after he has paid the hiring charges for~ specified period 
of time. By presenting the eventual purchase as an 
option which the hirer may exercise and not as an obli­
gation which he assumes upon signing the agreement, 
the instalment merchant retains title to the goods and is 
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otherwise protected to a greater extent than he would be 
had the i_nte_nded sale been more directly acknowledged. 

In reviewing these agreements from time to time the 
courts came to recognize the essentially fictitious char­
acter of the arrangements, since an ultimate sale and 
purc~ase w_a~ invariably contemplated despite the em­
phasis on h!rmg. The ~ourts accordingly sought to pre­
serve the rights of an instalment buyer by construing 
the agreement as a con tract of sale unless the so-called 
"hirer" was permitted to terminate his obligation by 
re!urning. the_ "hired" goods. Nevertheless, they per­
m1tte~ t_his r1g~t to b_e almost completely nullified by 
sanct1onmg a wide variety of clauses calling for the pay­
!'!1~nt_ of "penalties/' "depreciation allowances" and 

1tqmdated damages" whenever the hirer attempte . to 
return the goods and thus free himself from the drain 
upon his income which their hire entailed. Subject to 
the ter~s of the agreement, however, the hirer enjoys 
possession of the goods during the period of hire even to 
the e~clusion of the owner, but he may not pa~n or sell 
t~e hired property until-he acquires title to it. \iVhen the 
hirer defaults, the merchant may repossess all the goods 
covered by the agreement and, under such circum­
stances, he is not required to make any restitution of the 
sums advanced by the hirer despite the fact that all but 
a very s1:1all portion of the total purchase price may have 
been paid. 

An alte~native but much less widely used device em­
ployed by ms_talment merchants is the credit-sales agree­
ment, sometimes referred to as a "deferred-payment 
contract." Owner~hip of_ the goods covered by these 
agreements passes 1mmed1ately to the instalment pur­
chaser. In case of default the creditor of an instalment 
buyer generally has no right to enforce return of th 
goods and his only remedy is to sue for the unpaid bal­
ance of the purchase price. 

II 
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The Hire-Purchase Act, as its name implies, is con­
cerned almost exclusively with hire-purchase agree­
ments. The justification for this legislative ~mph~sis 
lies in the fact that the abuses connected with hire­
purchase were more widespread and considerably less 
excusable than those that could be traced to credit-sales 
agreements. Certain sections of the Act are, however, 
applicable to the latter type of instalmen~ con~racts a!1d 
they were inserted for two reasons. First, 1t was in­
tended that they should eliminate certain conspicuous 
shortcomings in the use of these instruments. Second, 
and more significant, a review of the Scottish experience 
indicated that, unless restrictions were placed upon the 
use of credit-sales agreements, instalment merchants 
could with little inconvenience continue the practices 
which the legislation was intended to eliminate by sub­
stituting this type of contract. On the wh?le, howeve~, 
hire-purchase agreements occupy so dominant a posi­
tion in the Act that the discussion which follows relates, 
unless otherwise noted, exclusively to this particular 
type of con tract.1 

Restrictions on Repossession 
The most drastic innovations brought about by the 

Hire-Purchase Act may be traced to an assumption by 
Parliament that whenever an instalment buyer has paid 
as much as one-third of the purchase price he has 
thereby acquired a substantial interest in the goods. As 

1 Comparison of the English credit instruments with their A~erican 
equivalents is beset with difficulties if only because the laws regulattn~ our 
instruments may vary materiaUy from one state to another. There 1s1. of 
course, a close relationship between our bailment lease a~d th.e English 
hire-purch:ise agreement but the former 1s only rarel y used tn this country 
except in Pennsylvan_i~. H:isty generalizations b~sed upon the an:ilogous 
function of our cond1t1onal sales contracts and hire-purchase agreements 
are to be avoided owing to the fact that the fiction of hirin~ which per­
meates the hire-purchase agreement creates nn entirely different legal 
atmosphere for the interpretation of the rights of buyers and sellers. 
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~ cor~llary to this as~umption it was acknowledged as 
inequitable that an instalment buyer should unwill­
ingly be deprived of this substantial interest until an 
objective and impersonal effort had been made to eval­
uate the rights of both buyer and seller in the light of the 
peculiar circumstances in each case. This assumption 
and its corollary materially modify the legal fiction of 
hiring and, although instalment merchants are not de­
prived of their title to the goods, definite restrictions are 
placed upon the privilege of exercising rights which they 
previously enjoyed as absolute owners of the property. 

The Act provides that "where . one-third of 
the hire-purchase price has been paid . . . or ten­
dered • • •. the owner shall not enforce any right to 
recover possession of the goods from the hirer otherwise 
than. by [legal] action." Should the owner ignore this 
requirement and take the law into his own hands the 
hirer's liability ceases and he as well as his guara~tors 
may sue to recover any sums which they may have paid 
under the agreement. This section of the Act was not 
intended to preclude the possibility of the owner and the 
hirer making an amicable arrangement for return of 
the goods. Use of the word "enforce" is particularly sig­
nificant in this connection. As the Attorney-General 
pointed out, "I do not think an'yone- would suggest that 
when two people make an agreement as to the return of 
goods that the person to whom the goods were returned 
was enforcing a right to recover possession." He went 
on to say that members of the House were all familiar 
with the sort of things that went on when a truck was 
driven up to a hirer's door and the goods were more or 
less forcibl y taken away. "This Clause," he said, "is in­
tended to deal with such cases, but is not in tended to 
interfere with a bona fide agreement."1 

1 
J?arliamentar>: Debate. , Hou_se of Commons, Standing Committee B, 

Official Report: Hire-Purchase 8111, February 22
1 

1938, pp. 1 9- 140. 
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This particular section of the Act _differs ~n c~rtain 
material respects from the corresponding section in the 
original version of the bill. It wa~ initi_ally_proposed that 
if a hirer failed to meet any of his obligations after one­
third of the hire-purchase price had ~een paid, t_he 
owner should inform the hirer concerning the precise 
nature of his delinquency and indicate an intendon t_o 
repossess the goods unless this deli_nquency was rec~1-
fied. The hirer then was to be given even days in 
which he could comply with the conditions of the agree­
ment return the goods to the owner, or appeal to the 
court~ for relief. If at the expiration of the period the 
hirer had failed to take any action in the matter and 
steadfastly refused to return the goods, the owner could 
then apply to the courts for an ord_er which_ would_ com­
pel the hirer to relinquish possession. Tlus pa~ttcular 
procedure was abandoned in favor of the-one which was 
finally enacted because it was recognized that.the ow~ers 
would in most cases eventually have to brmg actions 
against the hirers and, therefore, that time and effort ­
might be saved by requiring ~he owner ~ather th~n the 
hirer to appeal to the courts in the first mstance. 

Parliament gave thoughtful consideration to the mat­
ter of "linked-on" con tracts2 which were character­
ized as an "indefensible scandal." It had been the prac­
tice of some instalment merchants to encourage the 
"purchase" of other commodities wh~n a custon~er was 
in a position to acquire title to an article by paymg the 
nominal sum specified in the hire-purchase agreement. 

1 There was, however, con iderable preference for the original proce­
dure particularly in the House of Lords. One memb~r of that body 
sum:ned up the opposition to the revised procedure with the re~ark, 
"surely the logical thing to do is to say that the ~a!1 who has n?t p~td for 
what he is using should go to law and get perm1ss1on to h_ave tt without 
payment." (Parliamentarr Debates, House of Lords, Official Report [un­
revised], July 5, 1938, p. 542.) 

2 The American equi alent is the "add-on" or "tying" contract. 
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Subsequent "purchases" would be "linked-on" to the 
original contract and title to all of the goods would be 
vested in the merchant until the customer had paid the 
hiring charges on the most recently acquired article for 
the specified period of time whereupon a nominal pay­
ment would enable him to acquire title to all of the goods 

_ covered by the agreement. This process of linking-on 
new commodities to an old agreement could, of course, 
be repeated indefinitely. Under such circumstances, 
should a hirer become unemployed or for any other 
reason find it impossible to continue payments, the mer­
chant could (and at times did) repossess all of the articles 
covered by the agreement irrespective of the fact that 
many of them might have been completely paid for and 
all but a very small balance remained to be paid on the 
most recently acquired article. 

Not only were "linked-on" contracts acknowledged to 
be inequitable but it was recognized that they might be 
used to thwart the intent of Parliament with respect to 
the conditions under which goods might be repossessed 
without judicial review. It wa conceivable, for instance, 
that an unprincipled merchant, who was prohibited 
from summarily reposses ing an article on which one­
third of the purchase price had been paid, might trick 
his customer into accepting some other article in con­
nection with the original contract and then repos ess 
both of them without a court action on the ground that 
he had not received one-third of the new total price. 
The Act according}) provides that as soon as one-third 
has been paid on the goods covered by an agreement any 
ubsequent additions to this agreement are immediately 

subject to all of the requirements of the Act applicable 
t the good initiall acquired. It was c1cknowledged 
that this ection might prohibit a merchant frorn sum­
marily repos es ing goods on which less than one-third 
of the total purchase price ha<l been paid but it was 
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pointed out that if the merchant wished to insure for 
himself the maximum protection afforded by the Act he 
had only to make out a new contract covering the subse­
quent purchases instead of adding them on to the origi-
nal agreement.1 

-

The procedure which an owner must follow in bring­
ing an action to recover goods on which one-third of t~e 
hire-purchase price has been paid is carefully set forth m 
the Act. Such actions can only be brought in the county 
court for the district where the hirer resides or carries on 
business.2 This requirement was intended to eliminate 
the insidious practice whereby certain firms brought 
their actions in courts located near their home offices 
or at some other point sufficiently removed from each 
hirer to prevent his appearance in court and thus, by 
the hirer,s default, insured a verdict which these owners 
might not have been able to obtain had all of the facts 
been brought to light. Having begun an action as re­
quired by the Act, the owner is prohibited from attempt­
ing ''to enforce payment of any sum due under the hire­
purchase agreement or und r any contract of guarantee 
relating thereto, except by claiming the sum in the said 
action.,, If, however, the goods in question are of such a 
nature that their continued use may wipe out or ma­
terially les en their subsequent value to the owner, the 
owner may request and the court is empowered to issue 

1 One restriction was, howe~ er, placed upon the rights of a merchant 
who entered into more than one hire-purchase agreement with the same 
customer. A merchant may no longer make an arbitrary allocation of a 
partial l?aY'!lent which is not Sl;Jfficient to di~c~arge all of the hirer'.s cur­
rent obligations. UnJcr such circumstance tt I re crved for the hirer to 
designate the particular agreement or agreements to which his payment 
shall be applied and, should he foil to exercise this right, the Act sets forth 
a formula by means of which partial payments nre to be credited to the 
customer's outstanding obligations. 

1 When the actual whereabouts of the hirer are unknown, an :,ction may 
be initiated in the district where the hirer "resided or carried on business 
at the <late on which he last made a payment under the hire-purchase 
agreement." 

Restrictions on Repossession 

any order which may be necessary to protect the goods 
from damage or depreciation until a hearing can be held 
on the owner,s action. 

It was Miss Wilkinson,s opinion that "the pillar ... 
on which the bill rests,is the power of the county court.,,1 

She regretted that it was impossible "to bring in any 
Bi-11 so drastic as to protect the British citizen against 
the consequences of his own folly.,, To the extent that 
he could be given some partial protection along this line 
in buying on the instalment plan she proposed "hand­
ing that little job on to the county court judge.,,2 Ac­
knowledging that the additional powers which her bill 
conferred upon these courts might be considered "a 
little drastic," she argued that justice for a poor and 
bewildered instalment buyer in any court procedure 
could be achieved only by placing the judge in a position 
to equate the unequal advantages of the litigants. Par­
liament was inclined to accept her reasoning with the 
result that the Act empowers the county court judge, 
after a hearing, to make three quite distinct types of 
decisions in the light of the facts as he sees them.3 

In the first place, the judge may order all of the hired 
goods returned to the owner. Such an or er would de­
prive the hirer of any option which he might otherwise 
have, to obtain title to the goods by paying the balance 
due under the agreement. Upon making such an order 
the judge may rule as he thinks fit upon the owner,s 
claim for unpaid instalments and claims arising out of a 
valid provision in the original agreement calling for pay-

• Committee B, February Z4, 19381 p. 144. 
2 P:!diame,!ltary Debates, House of Commons, Official Report, Decem­

ber ;o, 1937, p. 737. 
'Section , 8 of the Act provides that "His Majesty may by Order in 

Council direct that the jurisdiction conferred upon c0tinty courts . . . 
may be exercised by any inferior court specified m the Order . . ." The 
possibility of extending jurisdiction to these inferior courts was justified on 
the ground that their costs were generally less than the costs in the county 
courts. 
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ment of the difference between the sums actually paid 
and a specified amount if the con tract is terminated. By 
virtue of this general provision it would i-eem that the 
judge has ample power to protect a legitimate instal­
ment merchant from the obstructive tactics of an irre­
sponsible or unprincipled customer. 

In the second place, it is equally possible for the judge 
to give comparable protection to a hirer when he is con­
vinced that the hirer is honest and trying to pay but 
is being victimized by an unscrupulous owner. Under 
these circumstances, the judge may issue an order for 
the return of the goods but postpone its operation on 
condition that the hirer periodically make reasonable 
payments to the owner.1 Just what constitutes "reason­
able payments'' is to be determined by the judge in the 
light of the hirer's ability to pay. In making his decision 
the judge is not bound in any way by the amount or 
frequency of the instalment payments specified in the 
original agreement. A judge may not, however, make 
any adjustment in the total amount that the hirer con­
tracted to pay for the goods. Miss Wilkinson pointed 
out that to deprive the judge of this power "is a pretty 
big concession to the hire-purchase firms;' particularly 
if the price is out of all }Jroportion to the value of the 
goods. She recognized, however, that "the British Con­
stitution might drop from it foundations'' if a provision 
enabling the judge to cut prices was written into the 
Act.2 Certain members 0f Parliament would have pre­
ferred to limit the period over which a judge was per­
mitted to extend payments of the balance due under an 
agreement but a majority indicated a complete willing-

1 The Act requires that all parties to the original agreement, including 
guarantors, be made parties to the action. The judge may, under favorable 
circumstances, make the postponement of an order dependent upon the 
paymeqt of reasonable sums by a guarantor. 

1 House of Commons, December 10, 1937, p. 738. 
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ness to leave that matter entirely to the judge's discre­
tion.1 

When a judge postpones an order for the return of the 
hired goods any conditions which he may impose, short 
of altering the purchase price, supersede the conditions 
in the original contract. The owner, accordingly, may 
not sue for the payments falling due under the original 
agreement but must be content with payments specified 
by the court, however small they may be. Should the 
hirer fail to comply with ar.y condition of the postpone­
ment or with the terms of the original agreement as 
modified by the judge or if he wrongfully disposes of the 
goods,2 the owner may not take any civil action against 
the hirer except in the court where the order was issued 
and postponed. Failure of the hirer to make the pay­
ments specified by the judge enables the owner to re­
possess the goods without applying for permission ex­
cept where the judge has specifically withheld this right. 
On the other hand, when the hirer has completely paid 
the balance due in accordance with the postponement, 
the owner's title to the goods passes to the hirer. If at 
any time during postponement of the order there should 
be a change in the conduct or status of either party to 
the agreement, the judge may vary the conditions of the 
postponement, revoke it, or issue a new order requiring 

1 The operation of this provision in the Act is illustrated by the following 
news item from the May 1, 1939, issue of Time page 85: "In Newcastle, 
England{ an importunate salesman sold Mrs. E. Renwick a refrigerator

1 had the aw on her when she was unable to pay the installments. Snorted 
the indignant judge: 'The only way to treat people who badger for sales is 
to take them by the scruff of the neck and kick them as hard as possible on 
the soft part of their anatomy.' Verdict: Mrs. Renwick can have 2,16o 
years to pay up.'' 

1 An order to return the goods may not be postponed unless the hirer 
satisfies the judge that the goods are in his possession or control at the time 
the order is made. As Miss Wilkinson explained, "restrictions placed . . . 
on the owner's rights are not intended to operate in favour of a hirer who 
has wrongfully disposed of the goods" (Committee B, February 24, 1938, 
p. 149). 
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that part of the goods be returned to the owner and 
granting the hirer a title to the balance. 

The latter type of order constitutes the third course of 
action which a judge may take after a hearing on an 
owner's action to recover hired goods. The judge may 
at no time however, make such an order unless he is 
convinced ~hat the amount which the hirer has actually 
paid by reason of the agreement e~ceeds the price. of the 
goods retained by at least one-third of the unpaid bal­
ance. This restriction constitutes an arbitrary method 
of calculating a minimum allowance for depreciation on 
the goods returned to the owner. Operati?n of the re­
striction may be illustrated by the following example: 
If f,100 is the total price of all the goods covered by an 
agreement and if the hirer had paid '$67 before court ac­
tion was initiated, the unpaid balance would be $33. 
Under these circumstances the hirer could not be 
granted ti tie to goods the _price of w~ich would exce~d 
the amount paid ('l,67) mmus one-thtrd of the unpaid 
balance ($11), or $56. If the hire-purchase prices of the 
various items covered by an agreement are indicated, 
the judge must accept these prices in deciding what 
items the hirer may retain and what items must be re­
turned to the owner. On the other hand, if the total 
price is not broken down to indicate the relative values 
of the various items, the judge may assign parts of the 
goods to the owner and parts to the hirer on the basis of 
his own decision as to the relative portions of the total 
price represented by individual items or groups of items. 

Termination of Agreements 
One of th~ m0st significant features of the Hi-fe-Pur­

chase Act is that it distinguishes between (a) the hirer 
who wishes to retain goods on which he has paid a sub­
stantial portio~ . of the purchase price but who can no 
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longer continue to meet his obligations as they become 
due and (b) an entirely different type of hirer who for 
any reason wishes to return the goods and terminate the 
agreement. The courts are empowered to protect the 
interests of a hirer who falls into the first category but 
some solution far less cumbersome than a court action 
seemed called for under the latter circumstances. Mutu­
ally satisfactory arrangements for the termination of a 
hire-purchase agreement had on many occasions been 
independently negotiated between hirers and instal­
ment merchants; but all too frequently a reasonable 
termination, from the hirer's point of view, was in­
hibited because an over-greedy merchant insisted upon 
his full "legal" rights. Valid agreements could be so 
skilfully drafted that the only possible escape for a hirer 
was to return the goods and then pay all but a very 
small fraction of the sum for which he cpuld have pur­
chased them. Had the goods been acquired under a 
credit-sales agreement, the instalment buyer might con­
ceivably have pawned or sold them to a third party and 
thus been able to raise sufficient funds to cover his con­
tractual obligations. But under a hire-purchase contract 
he was helpless-he held no title and was therefore pro­
hibited from disposing of the goods in any othtr way 
than by handing them back to the owner on such terms 
as the owner might feel inclined to impose. In recogni­
tion of this situation, the Act provides a means whereby 
at any time before the final payment is due a hirer may -
be relieved of aH- further responsibility by returning the 
goods to the owner and meeting certain maximum re­
quirements specified in the Act. 

The problem which confronted the legi lators in at­
tempting to make it possible for an instalment buyer to 
terminate a hire-purchase agreement involved the de­
velopment of some fo mula which would insure the mer­
chant compensation for any incidental expenses in-
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curred because of the agreement (commissions, delivery 
charges, etc.) and, in addition, pro';ide for !he ~eprecia­
tion of the goods while they were m the hirer s poss~s­
sion. It was recognized that such expenses and deprecia­
tion would vary considerably from one type of com­
modity to another. Instead of attempting to draw up a 
schedule of charges which could be claimed for each 
individual type of commodity covered by hire-purchas_e 
con tracts an effort was made to agree upon some arbi­
trary fra~tion of the hire-purchase price which might be 
presumed to cover the owner's interests u~der most 
circumstances. Estimates of what such a fraction should 
be varied considerably, depending upon whether the 
estimator's attention was directed toward an article like 
linoleum, which had been cut to fit a particular room, or 
some other commodity whose new and re-sale values 
were almost identical. There was a substantial agree­
ment among the legislators that one-third of the hire­
purchase price constituted an adequate allowance for 

\ expenses and depreciation under most circumstances 
but, due to the strenuous protests of hire-purchase firms, 
the fraction was finally increased to one-half. 

The Act accordingly provides that a hirer may termi­
nate an agreement by paying any delinquent instal­
ments plus the amount, if any, by which one-half of the 
hire-purchase price exceeds the total amount act~ally 
paid. A hirer, however, is also liable for damag~s if he 
has failed to take reasonable care of the goods while they 
were in his possession. The hirer's notice of termination 
must be in writing but it may be served on any person 
authorized to receive the sums payable under the agree­
ment. Should the hirer wrongfully retain possession of 
the goods after terminating the agreement, the owner 
may sue to recover possession and the courts are em­
pow ed not only to order the goods returned to the 
owner but they may also deprive the hirer of his right to 
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secure title to the goods by paying the balance due under 
the agreement. An instalment merchant, therefore, is 
always assured of getting his goods back and receiving 
at least one-half of the hire-purchase price if the con­
tract is terminated. The Act is so drafted, however, that 
an owner who would be content with less than one-half 
of the purchase price when the contract is terminated 
may specify a smaller fraction in the agreement.1 

Form and Content of Agreements 
Al though Parliament did not go so far as to specify a 

standard form of instalment contract, a substantial por­
tion of the Hire-Purchase Act is devoted to the contents 
and implications of the legal instruments governing in­
stalment transactions. Various sections of the Act out­
line in considerable detail what a valid agreement must 
set forth or imply and, on the negative side, what specific 
types of clauses are to be construed as void and unen­
forceable. These particular sections are not perhaps so 

1 W~en an_ agreement is terminated it may not be practicable for the 
owner ~mmediatel •. to remove the goods from the former hirer's possession. 
In the int~rval of time between !ermination and removal it had previously 
~een_ poss1~le for a landlord to seize the goods for unpaid rent on the prem­
ise~ in. which_ !he) were_ lo~ated. This condition is remedied br the Act 
which in addition to clarifying the status of goods after the termination of 
an agreement also defines their status when an order for their return has 
been. issued and postponed. In both instances the goods may not be seized 
b}'. either landlords or c~editors in bankrupt~y _proceedings. The Law of 
Distress by means 9f which a !andlord was p.r1v1leged to seize ~oods that a 
tenant was purchasing on the instalment plan was bitterly criticized in the 
debates on the hire-purchase bill. "One of the chief reasons "it was pointed 
out, "why hire-purchase firms have used what is now kno~n as the 'snatch 
back' Ii. ~- rep?sscssionl h~s been the f~ar ~f the landlord having the right 
to come in qu1c~l y and seize goods which in actual fact were their prop­
erty. . . If hire-purchase goods are to be protected from seizure by the 
true owner, as they quite rightly are in this Bill, then surely it is right 
that they should also be protected from seizure by a landlord when the 
goods are not ~he property of the ~enant. . . ." The legal experts felt, 
h~wever,. that ~t would be utterlr. 1mp?ss1ble to nl.ter radically the Law of 
Distress in a bill devoted to a quite different subJect. See Committee B 
March 1, 1938, p. 175 et seq. , 
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dramatic as certain other phases of the Act but they are 
nevertheless an indispensable feature of any compre­
hensive attempt to regulate the institution of instalment 
selling. 

"The great amount of human ingenuity that has gone 
into hire-purchase agreements to persuade people that 
somehow or other 2s. a week does not amount to any­
thing at ali, even if you have to pay it for the rest of your 
life, has certainly been responsible for a good many 
of the tragedies connected with hire pt~rchase."1 Such 
was the conclusion of Miss Wilkinson, and Parliament 
agreed with her to the extent that the Act requires all 
hire-purchase agreements to contain a written state­
ment of the: 

a. hire-purchase price 
b. cash price2 

c. amount of each instalment 
d. date or method of determining the date on which 

each instalment is to be paid 
e. a description of the goods in sufficient detail to 

identify them, and 
f. the hirer's right to terminate the agreement d 

the restrictions on the owner's right to repossess 
the goods as set forth in the schedule to the Act. 

The agreement must be signed by all parties to it and a 
copy must be delivered or sent to the hirer within seven 

1 House of Commons, May 6, 1938, p. 1199. 
2 The Act also requires that "the owner shall state in writing to the pros­

pective hirer, otherwi e than in the note or memorandum of the agreement, 
a price at which the goods may be purchased by him for cash." At least one 
member of Parliament felt that the Act should go further in this matter. 
"I should like," he said, "three prices to be shown-the hire-purchase 
price, the ca h price and the ready-money price, which would certainly be 
lower than the second one." (Committee B, February 15, 19381 p. 55.) 
Other members pointed out that it would be possible for certain firms to 
defeat the purpo e of Parliament by sellin$ exclusively on a credit ba is in 
which case the cash and hire-purchase prices could be the same. (Ibid., 
p. 52 et seq.) 
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days. 1 Unless the agreement meets these requirements 
no security given by the hirer or his guarantors in re: 
spect to the money payable under the agreement is en­
forceable,2 and the owner may neither enforce the agree­
~ent nor :ecover _the goods. A court may, however, 
dispense with certain of these requirements if it is $atis­
fi~d that t~e _o~ner's o~issions did not prejudice the 
hirer and if 1t ts convinced that there are just and 
reas?nable grounds for overlooking the owner's short­
comrngs.3 

l ~t any timi: befor~ the final payment has been made the merchant is 
required to furnish an instalment buyer who has tendered one shilling for 
expenses a copy of the agree~ent and a statement showing the amount 
paid, the.amount due but unpaid, and tht; amount which is to become pa)'­
a_ble. Fa1l_ure of a merchant to comp))' with such requests makes it impos­
s1~le for him to enforce the agreemento r any security given in connection 
with it. i;:ur~hermore, should his failure continue for one month he may 
up~>n conv1ct1on b!! fined up to ten pounds. On the other hand a hirer is re­
quired to supply information as to the precise whereabouts of th goods 
whenever requested to do so in writing b)' the owner. 
. 

1 "Throug~ou~ _the bill," Miss Wilkinson pointed out, "we should make 
it clear that. l!ab1ltty under collateml securities ceases when the liability 
~nder the orig_inal agreement ceases." In the present connection it wa the 
intent, of 1:1arltament that, when a h.irer could not be sued because of the 
owner failure to carry out t~e requ1remen!s of the Act, the owner should 
not be able to ey~de th~ r~qu1rements by suing the hirer on the basis of the 
collateral securities. S1m1larly, when_ a hirer has proper)), terminated an 
agreement, he may not be sued by third~ party holrlers of security used br 
the owner a~ ~ negotiable instrument. With respect to the status of col­
lateral securities, the Attorney-General admitted a number of real prob­
le'!1s ~ut he argued that "in the absence of some fairly drastic provision of 
t~1s .~ind, a cc;unplete coach and hor es could be driven through the whole 
B1_11. In a h1~e-purchase transaction he pointed out that the owner "re­
tatns _the security o( the goods. . . . One looks, therefore, with some 
question at t~e t_aking of furt.~er securitr, particularly in the shape of a 
~ocument wh1c~ 1s neg<?tiable. He _concluded that "any document which 
!S capabl_e of bemg, as 1t were put tnto the world and enforced possibly 
1rrespe~ttve of the d!!btor performing hi due functions unde t

1
he agree­

ment, 1 a thing w~1c~ has _t~ be watch~d with care." Miss Wilkinson 
summed up the maJor1t)' opinion b)' stating that in demandiniz an inde­
pendent status_ for collateral -~curities, hire-pur~hase traders '!',not onlr 
~ant to eat their cake and have 1t, but they want to eat their cake and have 
It and the halfpenny u well." (Committee B, February 15 1938 p. 59 
et seq.) , ' 

'Substantially the same requirement arc also applied to credit-sales 
agreements where the total purcha ·e price exceeds five pounds. 
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Over forty years ago the English Parliament enacted 
a bill which required that certain conditions and warran­
ties had to be implied in all con tracts for the sale of 
goods.1 Because hire-purchase agreements emph~sized 
the act of hiring rather than the eventual sale, it was 
possible to deprive an instalment buyer of rights which 
would have accrued to him by virtue of this legislation 
had he been prepared to buy for cash. The Hire-Pur­
chase Act endeavored to eliminate the possibility of 
discriminating against the instalment buyer. AH hire­
purchase agreements must, therefore, implicitly guaran­
tee the hirer'.; right to "enjoy quiet possession of the 
goods." Use of such agreements by a merchant assures 
the hirer that the merchant will legally be able to sell the 
goods whe all the instalments have been paid and, 
moreover, that the goods shall at such time be free from 
any charge or-encumbrance in favor of a third party. 
Unless it is definitely indicated that the goods have pre­
viously been used, there shall be an implied condition 
that they are of "merchantable quality."2 Further­
more, should a hirer "expressly or by implication" make 
known the particular purpose for which the goods are 
required, the agreement is subject to the condition that 
they shall be "reasonably fit for such purpose." The 
latter condition may be modified but, if it is, the instal­
ment merchant must be prepared to prove that before 
the agreement was signed the modification was brought 
to the hirer's attention and "its effect made clear to 
him.' In all other respects these condition and warran-

1 Snle of Goods Act, 1893. 
t "Merchantable qualitr" is defined in Hal burr's Laws of England as 

follows:" Goods arc of merchantable quality where they are of such quality 
and in such condition that a rea onable man, acting reasonably, would, 
after a full examination, accept the goods in the circumstances of the case 
in performance of his offer to buy them, whether he buys for his own u c or 
to sell again." London, Butterworth :mcl Co., 1913, vol. 25, p. 160. 
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ties "shall be implied notwithstanding any agreement to 
the contrary."1 

The Act is equally specific in defining certain general 
types of clauses which may not be included in hire-pur­
chase agreements. In most cases the reasons behind 
these restrictions are obvious and require little explana­
tion or justification. No limitation, for example, may be 
placed upon the hirer's right to terminate an agreement 
in accordance with the Act and the liability which the 
hirer assumes when he exercises this right may not ex­
ceed the specific liabilities which the Act itself imposes. 
Somewhat more controversial is the prohibition of any 
clause enabling a merchant or his agent to enter an in­
stalment buyer's home for the purpose of repossessing 
hired goods. To insure the effectiveness of this prohibi­
tion, any clause in the agreement relieving the merchant 
from liability for such en try i void. 

In rendering unenforceable certain types of clauses, 
undoubtedly one of the most significant features of the 
Act is a clarification of the status of agents. Clauses had 
been inserted in both hire-purchase and credit-sales 
agreements whereby a person acting in behalf of an in­
stalment merchant was to be regarde l: (a) as the agent 
of the merchant at the beginning but not at the end of 
the negotiations leading up to the signing of the agree­
ment, or (b) as the exclusive agent of the instalment 
buyer throughout the transaction, or (c) as an en ti rely 

1 An outstanding authority in the field of instalment selling peaking 
be~ re a meeting of. the ~aw ociety in Manchester on eptcml~e~ -7, 1938, 
pointed out that It will be a mat er for the c urts to decide whether 
finance companies who enter into agreements for the letting of goods nrc 
under any duty to ~n I ect the good or otherwise take steps to ee whether 
th,e good .ire defective. On the whole it is thought thnt the courts would 
reJect an argument that a finance company need not concern itself to in­
spect gO?ds which it is lettin~, and i~ hi is sound sueh companie · must in 
future either arrange for an 1nspect10n or alternatively ohtain an un ler­
t~king of inde~

1
nit}~ fr m the trader who. 7 transaction 'rhey arc fin :mcing." 

Littler, G. F., Ol,Ject and c pc f Hire-Purchase Act 193 " iu The 
Law Times, vol. 238, October 1, 19 8, p. 240. ' ' 
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independent entity who had no relationship to either 
buyer or seller. The net effect of all of these various de­
vices was approximately the same: The merchant was 
relieved of responsibility for any verbal agreements 
which his agent might make and the instalment buyer 
was indirectly deprived of his rights under the agree­
ment-a hirer, for instance, might be privileged to ter­
minate the agreement by returning the goods to the 
owner or his agent but, since the person with whom the 
hirer made the agreement was not an agent for the 
owner, the hirer had no choice but to continue payments 
because the owner's place of business was in a distant 
city. The Act remedies this situation by rendering all of 
these clauses unenforceable and it prohibits any provi­
sions "whereby an o~ner or seller is relieved from lia­
bility for the acts or defaults of any person acting on 
his behalf in connection with the formation or conclu­
sion" of either a hire-purchase or a credit-sales agree­
ment. 

Scope of the A ct 
The simplicity of the initial section ~hich defines the 

precise area of trade to which the Hire-Purchase Act is 
applicable belies the complexity of the issues that were 
raised by this pai:ticular arrangement of ninety-odd 
wor ls. Throughout the period during which the bill was 
under consideration, members of Parliament were be­
sieged by persistent advisers who agreed with the bill 
"in principle" and th ught that it should certainly be 
enacted but who argued, most convincingly at times, 
that an exception should be made in connection with the 
particular commodities or lines of business in which they 
were interested. By undertaking to define the scope of 
the bill before reaching an agreement on what the pro­
posed legislation was expected to accomplish within the 
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defined area, Parliament may have precipitated a 
greater amount of controversy than it would have, had 
it reversed the order in which these topics were con­
sidered. Certainly there was substantially more agree­
ment on the general objectives than there was on the 
types of instalment selling which required legislation in 
order to insure these objectives. Under the circum­
stances, and perhaps inevitably, discussion of the scope 
of the proposed legislation instead of being concentrated 
at a single point was interspersed throughout the entire 
progress of the bill. 

Since the basic purpose of the legislation was to help 
those unfortunate persons whose deficiency in bargain­
ing power had caused them to be victimized by un­
scrupulous merchants, it was essential to define the ap­
plication of the Act in such a way that most if not all the 
instalm t contracts entered into by such persons would 
be subject to the conditions and requirements which the 
Act imposes. At the same time, however, there waf; an 
evident reluctance to deprive buyers and sellers of their 
freedom to make individual contracts unless the pro­
tection of a substantial body of consumers could be 
achieved in no other way. How properly to differentiate 
between those instalment buyers who needed the pro­
tection of the Act and those who did not was conceived 
to be a problem of including and excluding instalment 
transactions on the basis of the total amount of money 
payable under each contract. 

Since one hundred pounds represented the maximum 
jurisdiction of the English County Courts, this figure 
was a convenient one with which to begin discussion on 
the proper scope of the bill. Few members indicated 
complete satisfaction with this particular figure. Some, 
for instance, pointed out that many instalment con­
tracts calling for the payment of considerably more than 
one hundred pounds possessed all the vicious features 
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which the bill was designed to eliminate. Others argued 
that a host of contracts which required no legislative in­
tervention would be brought within the scope of the bill 
if the maximum limit was placed at such a high level. 
However, since it was impractical to write into the bill 
an elaborate cross-classification of buyers and com­
modities, a one hundred pound maximum came to 
be accepted as an expedient solution. of t~e prob!en:i. 
Although many exemptions from this arbitrary hmtt 
were considered, only three were actually granted­
the maximum was reduced where the contract relates to 
a motor vehicle or a railway wagon and increased where 
livestock is purchased on the instalment plan. Aside 
from these specific exemptions, the Act is applicable to 
all hire-purchase and credit-sales agreements where the 
total amount that an instalment buyer is required to pay 
is less than one hundred pounds.1 The exemptions, how­
ever, are sufficiently significant to merit special con-
sideration. 

The scope of the Act increa es fivefold when livestock 
is made the subject of an instalment co,1tract. ~arm 
animals are usually acquired in herds rather than smgly 
and, because of the larger sums involved, farmers woul~ 
in this respect be deprived of the benefits of the Act 1f 
the one hundred pound limit had been applied to such 
agreements. The exclusion of a substantial p ~tio~ of 
the credit trade in Ii es tock would have been obJectton­
able to many legi lators who did not represent agricul­
tural constituencies because livestock, unlike practically 
every other commodit s Id on the instalment. plan, 
generall} tends to increase in value during the pe~1od of 
partial pa:mcmts. Repo ession under these. ctrcum-
tances acquire an entire! different complexion. By 

1 Credit-sale agreements in which the purcha e price is payal_ile i_n less 
than five instalment are, by definition, excluded from the apphcat1on of 
the Act. 
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virtue of this distinction it was argued that judicial re­
view should be extended over a wider range of such con­
tracts because "the owner . . . is able to take 
possession of an improving asset as well as . the 
instalments, and under the harsh exercise of this power 
many farmers have been brought to bankruptcy."1 

Initially it was proposed to include within the scope of 
the bill all hire-purchase and credit-sales agreements re­
lating to livestock irrespective of the amounts involved. 
After further consideration, however, it was thought 
advisable to include only those agreements involving 
less than five hundred pounds so as to preserve com­
plete freedom of con tract in credit purchases of i:edi­
greed animals, particularly race horses, where the 

- purchaser might be assumed to be ~ble to take care of 
himself. 

Economic considerations were chiefly responsible for 
limiting the application of the Act to contracts involving 
less than fifty pounds in the case of motor vehicles. 
Lord Amulree, who championed Miss \Vilkinson's bill in 
the House of Lords, explained that "a practice has grown 
up in the motor trade where the person making the pur­
chase arranges for the value of his old car to be taken 
into account. It is felt that if a higher figure than £50 
was specified it might seriously affect the sale of new 
cars and thereby seriously affect the manufacture of 
cars."2 Even Miss Wilkinson felt that this limitation 
could be accepted "with a clear conscience"3 for the rea­
sons indicated above and presumably because the in­
stalment selling of new motor cars in England had not 
heen characterized by the vicious abuses which were so 
prevalent in other fields of retail trade. 

Railway wagons and other railway rolling stock pre­
sented a peculiar problem. As Miss \i\ ilkinson pointed 

1 House of Lords, June 2, 1938, p. 846. 1 Ibid. 
a House of Commons, May 6, 1938, p. 1199. 
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out, "it was never the intention of Parliament to bring in 
a hire-purchase Bill to protect those who may casually 
buy a railway wagon under hire-purchase."1 On the 
other hand, she felt that specifically to exempt this type 
of equipment would lead to demands for similar treat­
ment on the part of other commodities where the case 
for exemption was not nearly so convincing. She was 
not, she said, prepared "to die in the last ditch for rail­
way rolling stock. . . But if we once start on a proc­
ess of elimination of things from the Bill we shall get 
into a tangle and we shall make things much more diffi­
cult. Is it really going to put any great hardship on any­
body if, because of the limit of price, second-hand rail­
way rolling stock does come within the scope of the Bill? 
I suggest it will not."2 The answer of most members was 
also in the negative and, by limiting the application of 
the act to contracts involving less than fifty pounds, all 
but an insignificant fraction of the trade in railway 
equip{llent was effectively excluded from the require­
men ts of the Act. 

Both the publicly and privately owned utilities ener­
getically sought to be relieved from the necessity of 
complying with the Act. They argued that they were 
already subject to stringent regulations; that they dif­
fered from other purveyors of appliances in that their 
interest was not in the profit to be derived from the sale 
of an appliance but in the consequent expansion of the 
services which they rendered; and, finally, that instal­
lation charges which had no repossession value bulked 
large in their instalment prices. Legislators were some­
what skeptical about the first and second reasons. 
Granting that the utilities were subject to regulation, it 
was pointed out that regulating bodies seldom if ever 
set up standards governing the sale of appliances. The 
dissimilarity of motives between utilities and independ-

1 Ibid. t Committee B, February 10, 1938, p. 33. 
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ent appliance stores was conceded but, since these dif­
ferent types of outlets for appliances were in direct 
competition, it did 11ot seem fair to subject one to regu­
lation and not the other. With respect to installation 
charges, however, the peculiar position of the utilities 
was acknowledged. The Act provides that where instal­
lation charges are specifically indicated in the agree­
ment, these charges must be paid by the instalment 
buyer under all circumstances and references in the Act 
to the buyers' rights when one-third or one-half of the 
purchase price has been paid shall apply only to that 
portion of the total price which does not represent an 
installation charge. 
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TEXT OF HIRE-PURCHASE ACT, 1938 
[1 & 2 GEo. 6. CH. 53.] 

ARRANGEMENT OF SECTIONS 
Section 

1. Application of Act. 
2. Requirements relating to hire-purchase agreements. 
3. Requirements relating to credit-sale agreements. 

4 . Right of hirer to determine hire-purchase agreement. 
5. Avoidance of certain provisions. 
6. Out} of owners and sellers to supply documents and informa-

tion. 
7. Duty of hirer to give information as to whereabouts of goods. 
8. Conditions and warra ties to be implied in hire-purchase agree­

ments. 
9. Appropriation of payments made in respect of hire-purchase 

agreements. 
10. Evidence of adverse detention in actions by wners to recover 

possession of the goods. 
11. Restriction of owner's right to recover possession of goods 

otherwise than b) action. 
12. Powers of court in certain actions by owners to recover posses­

sion of the goods. 
13. Effect of postponement of operation of an order for specific 

delivery of goods to the owner. 
14. Powers of the court to deal with paymelitS arising on determi­

nation of hire-purchase agreements. 
1 5. Successive hire-purchase agreemen~s between _the same pa~tie~. 
16. Provisions as to bankruptcy of hirer and distress on hirers 

_ premises. . . 
17. Hirer's refusal to surrender goods not to be coin er-ion 111 cer-

tain cases. 
18. Provision for the exercise by inferior courts other than county 

courts of the jurisdiction conferred by this Act. 
19. Special provisions as to installation charges. 
2 0 . Application of Act in relation to existing agreement . 
21. I nterpr tation. 
22. Short title, commencement and extent. 

SCHEDULE. otice to be included in Note or 1emorandum of 
Hire-Purchase Agreement. 
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CHAPTER 53 

An Act to amend the law with respect to the hire-purchase A.D. 1938 
and sale upon credit of goods and the law of distress in its 
relation thereto. 

BE it enacted by the King's most Excellent l\tlajesty, by 
and with the advice and consent of the Lords Spiritual 

and Temporal, and Commons, in this present Parliament as­
sembled, and by the authority of the same, as follows:-

1. This Act shall apply in relation to all hire-purchase 
agreements and credit-sale agreements under which the hire­
purchase price or total purchase price, as the case may be, 
does not exceed-

(a) where the agreement relates to a motor vehicle or 
railway wagon or other railway rolling stock, the 
sum of fifty pol:lnds, 

(b) where the agreement relates to livestock, the sum of 
five hundred pounds, and 

(c) in any other~ase, the sum of one hundred pounds, 

and the expressions" hire-purchase agreement" and" credit­
sale agreement" shall be construed accordingly. 

2.-(1) Before any hire-purchase agreement is entered 
intp in respect of any goods, the owner shall state in writing 
to the prospective hirer, otherwise than in the note or mem0-
randum of the agreement, a price at which the goods may be 
purchased by him for cash (in this section referred to as the 
" h • ") cas price : 

Provided that this subsection shall be deemed to have been 
sufficiently complied with-

(a) if the hirer has inspected the :YOods or like goods and 
at the time of his inspection tickets or labels were 
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attached to or displayed with the goods clearly stat­
ing the cash price, e}ther of the goods ~s a whole ~r of 
all the different articles or sets of articles comprised 
therein, or 

(b) if the hirer has selected the goods by reference to a 
catalogue, price list, or advertisement, which clearly 
stated the cash price either of the goods as a whole or 
of all ~e different articles or sets of articles com­
prised therein. 

(2) An owner shall not be entitled to enforce a hire-pur­
chase agreement or any contract of guarantee relating thereto 
or any right to recover the goods from the hirer, and no se­
curity given by the hirer in respe~t of money payable ~mder 
the hire-purchase agreement or given by a guarantor m re­
spect of money payable under sue~ a contra:t of guarantee as 
aforesaid shall be enforceable against the hirer or guarantor 
by any holder thereof, unless the requirement specified in the 
foregoing subsection has been complied with, and:-

(a) a note or memorandum of the agreement is made 
and signed by the hirer and by or on behalf of all 
other parties to the agreement, and -

(b) the note or memorandum contains a statement of 
the hire-purchase· price and of the cash price of the 
goods to which the agreement relates and of the 
amount of each of the instalments by which the hire­
purchase price is to be paid and of the date, or the 
mode of determining the date, upon which each in­
stalment is payable, and contains a list of the goods 
to which the agreement relates sufficient to identify 
them, and 

(c) the note or memorandum contains a notice, which 
is at least as prominent as the rest of the contents 
of the note or memorandum, in the terms prescribed 
in the Schedule to this Act, and 

(d) a copy of the note or memorandum is delivered or 
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sent to the hirer within seven days of the making of 
the agreement: 

Provided that, if the court is satisfied in any action that a 
failure to comply with the requirement specified in the fore­
going subsection or any requirement specified in paragraph 
(b), (c), or (d) of this subsection has not prejudiced the hirer, 
and that it would be just and equitable to dispense with the 
requirement, the court may, subject to any conditions that it 
thinks fit to impose, dispense with that requirement for the 
purposes of the action. 

3. -( 1) Before making any credit-sale agreement under !e:~~a~C:nt, 
which the total purchase price exceeds five pounds, the seller ~,~~~':!~. 
shall state in writing to the prospective buyer, otherwise than 
in the note or memorandum of the agreement, a price at 
which the goods may b'! purchased by him for cash (in this 
section referred to as the "cash price"): 

Provided that this subsection shall be deemed to have been 
sufficiently complied with-

(a) if the buyer has inspected the goods or like goods 
and at the time of his inspection tickets or labels 
were attached to or displayed with the goods clearly 
stating the cash price, either of the goods as a whole 
or of all th different articles or sets of articles com­
prised therein, or 

(b) if the buyer has selected the goods by reference to a 
catalogue, price list, or advertisement which clearly 
stated the cash price either of the goods as a whole or 
of all the different articles or sets of articles com­
prised therein. 

(2) A person who has sold goods by a credit-sale agree­
ment under which the total purchase price exceeds five pounds 
shall not be entitled to enforce the agreement or any contract 
of guarantee relating thereto, and no security given by the 
buyer in respect of money payable under the credit-sale agree­
men t or given by a guarantor in respect of money payable 
under such a contract of guarantee as aforesaid shall be en-
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forceable against the buyer or guarantor by any holder 
thereof, unless the requirement specified in the foregoing sub­
section has been complied with, and-

(a) a note or memorandum pf the agreement is made 
and signed by the buyer and by or on behalf of all 
other parties to the agreement, and 

(b) the note or memorandum contains a statement of 
the total purchase price and of the cash price of the 
goods to which the agreement relates and of the 
amount of each of the instalments by which the total 
purchase price is to be paid and of the date, or the 
mode of determining the date, upon which each in­
stalment is payable, and contains a list of the goods 
to which the agreement relates sufficient to identify 
them, and 

(c) a copy of the note or memorandum is delivered or 
sent to the buyer within seven days of the making of 
the agreement: 

Provided that, if the court is satisfied in any action that a 
failure to comply with the requirement specified in the fore­
going subsection or any requirement specified in paragraph 
(b) or (c) of this subse~tion has not prejudiced the buyer, and 
that it would be just and equitable to dispense with the re­
quirement, the court may, subject to any conditions that it 
thinks fit to impose, dispense with that requirement for the 
purposes of the action. 

4. - (1) A hirer shall,at any time before the final payment 
under a hire-purchase agreement falls due, be entitled to de­
termine the agreement by giving notice of termination in 
writing to any person entitled or authorised to receive the 
surhs payable under the agreement, and shall, on determining 
the agreement under this section, be liable, without prejudice 
to any liability which has accrued before the termination, to 
pay the amount, if any, by which one-half of the hire-pur­
chase price exceeds the total of the sums paid and the sums 
due in respect of the hire-purchase price immediately before 
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the termination, or such less amount as may be specified in 
the agreement. 

(2) Where a hire-purchase agreement has been determined 
under this section, the hirer shalJ, if he has failed to take 
reasonable care of the goods, be liable to pay damages for the 
failure. 

(3) Where a hirer, having determined a hire-purchase 
agreement under this section, wrongfully retains possession of 
the goods, then, in any action brought by the owner to re­
cover possession of the goods from the hirer, the court shall, 
unless it is_satisfied that having regard to the circumstances 
it would not be just and equitable so to do, order the goods to 
be delivered to the owner, without giving the hirer an option 
to pay the value of the goods. 

(4) Nothing in this section shall prejudice any right of a 
hirer to determine a hire-purchase agreement otherwise than 
by virtue of this section. 

5. Any provision in any agreement- AYoldance of certain 
(a) whereby an owner or any person acting on his behalf pro•l8lon■ 

is authorised to enter upon any premises for the pur-
pose of taking possession of goods which have been 
let under a hire-purchase agreement, or is relieved 
from liability for any such entry, or 

(b) wnueby the right conferred on a hirer by this Act to 
determine the hire-purchase agreement is excluded 
or restricted, or whereby any liability in addition to 
the liability imposed by this Act is imposed on a 
hirer by reason of the termination of the hire-pur­
chase agreement by him under this Act, or-

(c ) whereby a hirer, after the determination of the hire­
purchase agreement or the bailment in any manner 
whatsoever, is subject to a liability which exceeds 
the liability to which he would have been subject if 
the agreement had been determined by him under 
this Act, or 

(d) whereby an y person acting on behalf of an owner or 
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seller in connection with the formation or conclusion 
of a hire-purchase or credit-sale agreement is treated 
as or deemed to be the agent of the hirer or the 
buyer, or 

(e) whereby an owner or seller is relieved from liability 
for the acts or defaults of any person acting on his 
behalf in connection with the formation or conclu­
sion of a hire- urchase agreement or credit-sale 
agreement, shall be void. 

6.-(1) At any rime before the final payment has been 
made under a hire-purchase agreement or credit-sale agree­
ment, any person entitled to enforce tht agreement against 
the hirer or buyer shall, within four days after he has received 
a request in writing from the hirer or buyer and the hirer or 
buyer has tendered to him the sum of one shilling for ex­
penses, supply to the hirer or buyer a copy of any mem0-
randum or note of the agreement, together with a statement 
signed by the said person or his agent showing-

(a) the amount paid by or on behalf of the hirer or buyer, 
(b) the amount which has become due under the agree­

ment but remains unpaid, and the date upon ~hich 
each unpaid instalment became due, and the amount 
of each such instalment, and 

(c) the amount which is to become payable under the 
agreement, and the date or the mode of determining 
the date upon which each future instalment is to be­
come payable, and the amount of each such instal­
ment. 

(2) In the event of a failure without reasonable cause to 
comply with the last foregoing subsection, then, while the 
default continues-

(a) no person shall be entitled to enforce the agreement 
against the hirer or buyer or to enforce any contract 
of guarantee relating to the agreement, and, in the 
case of a hire-purchase agreement, the owner shall 

44 

Text of Hire-Purchase Act 

not be entitled to enforce any right to recover the 
goods from the hirer, and 

(b) no security given-by the hirer or buyer in respect of 
money payable under the agreement or given by a 
guarantor in respect of money payable under such·a 
contract of guarantee as aforesaid shall be enforce­
able against the hirer or buyer or the guarantor by 
any holder thereof, 

and, if the default continues for a period of one month, the 
defaulter shall be liable on summary conviction to a fine not 
exceeding ten pounds. 

7. - (1) \,Vhere by virtue of a hire-purchase agreement a 
hirer is under a duty to keep the goods comprised in the 
agreement in his possession or control, the hirer shall, on re­
ceipt of a request in writing from the owner, inform the 
owner where the goods are at the time when the information 
is given or, if it is sent by post, at the time of posting. 

(2) If a hirer fails without reasonable cause to give the 
said information within fourteen d'ays of the receipt of the 
notice, he shall be liable on summary conviction to a fine not 
ex~eeding ten pounds. 

Duty of hirer 
to QlYe ln­
formatlon •• 
to where• 
about• of 
tood• 

8. - (1) In every hire-purchase agreement there shall be- ~:d::;:-0 • 

tleatobelm• 
(a) an implied warranty that the hirer shall have and piled an hlre­purchaae 

enjoy quiet possession of the goods; •areemenu 

(b) an implied condition on the part of the owner that he 
shall have a right to sell the goods at the time when 
the property is to pass; 

(c) an implied warranty that the goods shall be free from 
any charge or encumbrance in favour of any third 
party at the time when the property is to pass; 

(d) except where the goods are let as second hand goods, 
and the note or memorandum of the agreement made 
in pursuance of section two of this Act contains a 
statement to that effect, an implied condition that 
the goods shall be of merchantable quality, so, how-
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ever, that no such condition shall be implied by 
virtue of th is paragraph as regards defects of which 
the owner could not reasonably have been aware at 
the time when the agreement was made, or, if the 
hirer has examined the goods or a sample thereof, as 
regards defects which the examination ought to have 
revealed. 

(2) \iVhere the hirer expressly or by implication makes 
known the particular purpose for which the goods are re­
quired, there shall be an implied condition that the goods 
shall be reasonably fit for such purpose. 

(3) The warranties and conditions set out in subsection (1) 
of this section shall be implied notwithstanding any agree­
ment to the contrary, and the owner shall not be entitled to 
rely on any provision in the agreement excluding or modify­
ing the condition set out in subsection (2) of this section 
unless he proves that before the agreement was made the 
provision was brought to the notice of the hirer and its effect 
made clear to him. 

(4) Nothing in this section shall prejudice the operation of 
any other enactment or rule of law whereby any condition or 
warranty is to be implied in any hire-purchase agreement. 

9. A hirer who is liable to make payments in respect of 
two or more hire-purchase agreements to the same owner 
shall, notwithstanding any agreement to the contrary, be en­
titled, on making any payment in respect of the agreements 
which is not sufficient to discharge the total amount then due 
under··all the agreements, to appropriate the sum so paid by 
him in or towards the satisfaction of the sum due under any 
one of the agreements, or in or towards the satisfaction of the 
sums due under any two or more of the agreements in such 
proportions as he thinks fit, and, if he fails to make any such 
appropriation as aforesaid, the payment shall by virtue of 
this section be appropriated towards the satisfaction of the 
sums due under the respective hire-purchase agreements in 
the proportions which those sums bear to one another. 
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10. Where, in an action by an owner of goods which have 
been let under a hire-purchase agreement to enforce a right 
to recover possession of the goods from the hirer, the owner 
proves that, before the commencement of the action and after 
the right to recover possession of the goods accrued, the 
owner made a request in writing to the hirer to surrender the 
goods, the hirer's possession of the goods sha_ll, for the our­
pose of the owner's claim to recover possession thereo(, be 
deemed to be adverse to the owner. 

Noth!ng in this section shall affect a claim for damages for 
conversion. 

11. - (1) Where goods have been let under a hire-purchase 
agreement and one-third of the hire-purchase price has been 
paid, whether in pursuance of a judgment or otherwise, or 
tendered by or on behalf of the hirer or any guarantor, the 
owner shall not enforce any right to recover possession of the 
goods from the hirer otherwise than by action. 

(2) If an owner recove1s possession of goods in contraven­
tion of the foregoing subsection, the hire-purchase agree­
ment, if not previously determined, shall determine, and-

(a) the hirer shall be released from all liability under the 
agreement and shall be entitled to recover from the 
owner in an action for money had and received all 
sums paid by the hirer under the agreement or under, 
any security given by him in respect thereof, and 

(b) any guarantor shall be entitled to recover from the 
owner in an action for money had and received all 
sums paid by him under the contract of guarantee or 
under any security given by him in· respect thereof. 

(3) The provisions of this section shall not apply in any 
case in which the hirer has determined the agreement or the 
bailment Ly virtue of an y right vested in him. 

12. - (1) \\here, in an c~se to which the last foregoing 
section applies, an owner commences an action to enforce a 
right to recover possession of goods from a hirer after one-
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third of the hire-purchase price has been paid or tendered as 
aforesaid, the action shall be commenced in the county court 
for the district in which the hirer resides or carries on business 
or resided or carried on business at the date on which he last 
made a payment under the hire-purchase agreement, and 
after the action has been commenced the owner shall not take 
any step to enforce payment of any sum due under the hire­
purchase agreement or under any contract of guarantee re­
lating thereto, except by claiming the sum in the said action. 

(2) Subject to such exceptions as may be provided for by 
county court rules, all the parties to the agreement and any 
guarantor shall be made parties to the action. 

(3) Pending the hearing of the action the court shall, in 
addition to any other powers, have power, upon the applica­
tion of the owner, co make such orders as the c;_ourt thinks 
just for the purpose of protecting the goods from damage or 
depreciation, including orders restricting or prohibiting the 
user of the goods or giving directions as to their custody. 

(4) On the hearing of the action the court may, without 
prejudice to any other power,-

(a) make an order for th " specific delivery of all the 
goods to the owner, or 

(b) make an order for the specific delivery of all the 
goods to the owner and postpone the operation of 
the order on condition that the hirer or any guaran­
tor pays the unpaid balance of the hire-purchase 
price at such times and in such amounts as the court, 
having regard to the means of the hirer and of any 
guarantor, thinks just, and subject to the fulfilment 

f such other conditions by the hirer or a guarantor 
as the court thinks just, or 

(c) _ make an order for the specific delivery of a part of 
the goods to the owner and for the transfer to the 
hirer of the owner's title to the remainder of the 
goods. 

(5) No order shall be made under paragraph (b) of the last 
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foregoing subsection unless the hirer satisfies the court that 
the goods are in his possession or control at the time when the 
order is made. 

(6) The court shall not make an order transferring to the 
hirer the owner's title to a part of the goods unless it is satis­
fied that the amount which the hirer has paid in respect of 
the hire-purchase price exceeds the price of that part of the 
goods by at least one-third of the unpaid balance of the hire­
purchase price. 

(7) \<Vhere damages have been awarded against the owner 
in the proceedings, the court may treat the hirer as having 
paid in respect of the hire-purchase price, in addition to the 
actual amount paid, the amount of the damages, or such 
part thereof as the court thinks fit, and thereupon the 
damages shall accordingly be remitted either in whole or 
in part. 

(8) In this section the expressicn "order for the specific 
delivery of the goods" means an order for the delivery of the 
goods to the owner without giving the hirer an option to pay 
their value, and the expressi n "price" in relation to any 
goods means such part of the hire-purchase price as is 
assigned to those goods by the note or memorandum of 
the hire-purchase agreement, or, if no such assignment is 
made, such part of the hire-purchase price as the court may 
determine. 

(9) If at any time before the hearing of an action to which 
this section applies the owner has recovered possession of a 
part of the goocfs,"the references in subsection (4) hereof to 
all the goods shall be construed as references to all the goods 
which the owner has not recovered, and, if the parties ha 
not agreed upon an adjustment of the hire-purchase price in 
respect of the goods so recovered, the court may for the pur­
poses of paragraphs (b) and (c) of subsection ( ) hereof make 

- such reduction of tlie hire-purchase price and of the unpaid 
balance thereof as the court thinks just. 

(10) Where an owner has recov red a part of the goods let 
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under a hire-purchase agreement, and the recovery was 
effected in contravention of the last foregoing section, the 
provisions of this section shall not apply in relation to any 
action y the owner to recover the remainder of the goods. 

13.-(1 ) \Vhile the operation of an order for the specific 
delivery of goods to the owner is postponed under the last 
foregoing section, the hirer shall be deemed to be a bailee of 
the goods under and on the terms of the hire-purchase agree­
ment: 

Provided that-

(a) no further sum shall be or become payable by the 
hirer or a guarantor on account of the unpaid bal­

nce of the hire-purchase price, excert in accordance 
with the terms of the order, and 

(b) the court may make such further modification of the 
terms of the hire-purchase agreement and of any 
contrac c of guarantee relating thereto as the court 
considers necessary hav.ing regard to th variation of 
the terms of payment. 

(2) If while the operation of an order for the specific de­
livery of the goods to the owner is so postponed the hirer or a 
guarantor fails to comply with any condition of the post­
ponerr.ent, or with any term of the agreement as varied by the 
court, or wr ngfully disposes of the goods, the o ner shall 
not take any civil proceedings against the hirer or guarantor 
otherwise than by making an application to the court b) 
which the order was made: 

Provided that, in the case of a breach of any condition re­
lating to the payment of he unpaid balance of the hire-pur­
chase price, it shall not be necessary for the wner to apply to 
the court for leave to execute the order unles the court has so 
directed. 

(J) When the unpaid balance of the hire-purchase price 
has been pa·d in accordance with the term of the order, the 
owner 's title to the goods shall vest in the hirer. 
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(4) The court may at any time during the postponement 
of the operation of such an order as aforesaid-

(a) vary the conditions of the postponement, and make 
such further modification of the hire-purchase agree­
ment and of any contract of guarantee relating 
thereto as the court considers necessary having re­
gard to the variation of the conditions of the post­
ponement; 

(b) revoke the postponement; 

(c) make an order, in accordance with the provisions of 
the last foregoing section, for the specific delivery 
of a part of the goods to th owner and for the trans­
fer to the hirer of the owner's title to the remainder 
of the goods. 

14. - (I) Where a hire-purchase agreement validly pro­
vides for the payment by the hirer on or after the determina­
tion of the agreement or the bail men t of such sum as, when 
added to the sums paid and the sums due in respect of the 
hire-purchase price before the determination, is equ;:1 I to a 
fixed amount, and a claim is made in respect of any such sum 
in an action to which section twelve of this Act applies, then-

(a) if the court makes an order for the specific delivery 
of a part of the goods to the owner and the transfer 
to the hirer of the owner's title to the remainder of 
the goods, the claim shall be disallowed, 

(b) if the court postpones the operation of an order for 
the specific delivery of the goods to the owner, it 
shall not entertain the claim unless and until the 
postponement is revoked, and shall then deal with 
the claim as if the agreement had just been deter­
mined. 

(2) \¥ here the hirer or a guarantor has paid or has been 
ordered to pay any u h sum as aforesaid, and the owner sub­
sequently seeks to recover the g ods in an action to which 
section twelve of this Act applies, the court may treat the 
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said sum as a sum paid or payable, as the case may be, in 
respect of the hire-purchase price. -

succ:esal•e 15. \Vheregoods have been let under a hire-purchase agree-
htre-purchaae 
aareementa ment and at any time after one-third of the hire-purchase !:~e:~:: price has been paid or tendered the owner makes a fu ther 

_ hir~purchase agreement with the hirer comprising those 
goods, the provisions of sections eleven and twelve of thi~ 
Act shall have effect in relation to that further agreement as 
from the commencement thereof. 
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16.-(1) Where, under the powers conferred by this Act, 
the court has postponed the operation of an order for the 
specific delivery of goods to any person, the goods shall not, 
during the postponement, be treated as goods which are by 
the consent or permission of that person in the possession, 
order, or disposition of the hirer for the purposes of section 
four of the Law of Distress Amendment Act, 1908, or of sec­
tion thirty-eight of the Bankruptcy Act, 1914. 

(2) After the determination of a hire-purchase agreement, 
or after an owner, having a right to recover from a hirer goods 
which have been let under a hire-purchase agreement, has 
commenced an action to enforce that right, the goods which 
have been let under the agreement, or the goods claimed in 
the action, as the case may be, shall not (notwithstanding 
that the court in any such action postpones the operation of 
an order for the specific delivery of the goods to the owner) 
be treated as goods comprised in the hire-purchase agree­
ment for the purposes of section four of the Law of Distress 
Amendment Act, 1908. 

17. If, whilst by virtue of this Act the enfor ement by an 
owner of a right to recover possession of goods from a hirer i 
subject to any restriction, the hirer refuses to give up posses­
sion of the goods to the owner, the hirer shall not, by reason 
only of the refusal, be liable to the owner for conversion of the 
goods. 
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18.-(1) His Majesty may by Order in Council direct that 
the jurisdiction conferred upon county courts by this Act 
may be exercised by any inferior court specified in the Order, 
and whilst any such Order is in force with respecCto any in­
ferior court, an action to which section twelve of this Act 
applies may, where the hirer resides or carries on business 
within the jurisdiction of that inferior court or resided or 
carried on business within the jurisdiction of that court at 
the date on which he las made a payment under the hire­
purchase agreement, be commenced either in a county court 
in accordance with the provisions of the said section or in 
that inferior court. 

(2) The Order may contain such provisions as appear to 
His Majesty to be expedient with respect to the rules of court 
for regulating the procedure to be followed in any such ac­
tion, and may also, where it appears to His Majesty to be 
necessary, contain provi ions authorising the making of such 
rules. 

(3) ny Order made under this s .... ction may be revoked or 
varied by a subsequent Order in C uncil made in like manner. 
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19. - (1) Where under an hire-pu chase agreement made sr,ec1a1 

after the commencement of this Act the owner is required to !!~:!~~~11 

• 11 • d h d • ,uallatlon carry out any 111sta auon, an t e note or memoran um of charaea 

the agreement specifies as part of the hire-purchase price the 
amount to be paid in respect of the installation, the refer-
ences in section four of this Act to one-half of the hire-pur-
chase price and in sections eleven, twelve and fifteen of this 
Act to one-third of the hire-purchase price shall be construed 
as references to the aggregate of the said amount and either 
on_e-hal of the remainder of the hire-purchase price or one-
thtrd of the remainder of the hire-purchase price as the case 
may be. 

(_) For the purpose of this section the expression "instal­
lation" means-

(a) the installing of any electric line as defined by the 45 & 46 Viet. 

E 
c. 56 

lectric Lighting ct, 188-, or any gas or water pipe, 
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(b) the fixing of goods to which the agreement relates to 
the premises where they are to be used, and the alter­
ation of premises to enable any such goods to be 
used thereon, and 

(c) where it is reasonably necessary that any such goods 
should be constructed or erected on the premises 
where they are to be used, any work carried out for 
the purpose of such construction or erection. 

20. -( 1) The following sections of this Act shall, to the 
extent hereinafter specified, apply in relation to all hire-pur­
chase agreements whether made before or after the com­
mencement of this Act, that is to say:-

(a) section nine of this Act, so far as it relates to pay­
ments made after the commencement of this Act, 

(b) sections eleven and fifteen of this Act, so far as they 
relate to the recovery of possession of goods after the 
LOmmencemen t of this Act, 

(c) sections ten, twelve, thirteen, fourteen and fifteen of 
this Act, so far as they relate to actions commenced 
after the commencement of this Act, 

(d) subsection ( 1) of section sixteen of this Act, so far as 
it relates to orders made after the commencement of 
this Act, and subsection (2) of the said section so far 
as it relates to agreements determined or actions 
commenced, as the case may be, after the commence­
ment of this Act, and 

(e) section seventeen of this Act, so far as it relates to a 
refusal to give up possession of goods after the com­
mencement of this Act. 

(2) Where goods have been let under a hire-purchase 
agreement made before the commencement of this Act, and 
the owner has, as part of the consideration for the hire-pur­
chase price, carried out in relation to those goods an instal­
lation within the meaning of the last foregoings ction, then, 
if the owner has served upon the hirer a notice specifying a 

s+ 
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sum n~t exceeding the. expense_ actually incurred by the 
owner m respect of the installation, sections eleven twelve 
and fifteen of this Act, so far as by virtue of the l~st fore­
going subsection they apply in relation to that agreement, 
sha!l, a~ respects the r~covery of possession of goods after the 
exp1rat1on of twenty-eight days from the service of the notice 
an_d as r~spects actions con:imenced after the expiration of th~ 
said period, have effect as 1f for the references in the said sec­
ti~ns to one-third of the hire-purchase price there were sub­
st1.tuted references to the aggregate of the said sum and one­
third of the amount which remains after deducting that sum 
from the hire-purchase price. 

(3) . ave as aforesaid this Act shall not apply in relation to 
any hire-purchase agreement or credit-sale agreement made 
before the commencement of this Act. 

21. - (1~ In thisA~t, unless the context otherwise requires, 
the following ~xpress1ons have the meanings hereby assigned 
to them, that 1s to say:-

" At' " "b " "d 1· " " d " c 10n, uyer, e 1very, goo s, "property," 
" l " " 11 " " " h h • sa , se er, warranty ave t e meanings re-
spectively assigned to them by the Sale of Goods Act, 
1893; 

"Hire:purchase agreement" means an agreement for the 
bailment of goods under whidi the bailee may buy the 
goods or under which the property in the goods will or 
may pass to the bailee, and where by virtue of two or 
~ore agreements, none of which by itself constitutes a 
hire-purchase agreement, there is a bailment of goods 
and either_ the _bailee may buy the goods, or the prop­
erty therein will or may pass to the bailee, the agree­
n:ien ts shall be treated for the purposes of this Act as a 
single agreement made at the time when the last of the 
agreements was made; 

"Cre1it-sale agreement" means an agreement for the sale 
of goods und~r which the purchase price is payable by 
five or more instalments; 
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"Hire-purchase price,, means the total sum payable by the 
hirer under a hire-purchase agreement in order to com­
plete the purchase of goods to which the agreement re­
lates, exclusive of any sum payable as a penalty or as 
compensation or damages for a breach of the agree­
ment; 

"Owner" means the person who lets or has let goods to a 
hirer under a hire-purchase agreement and includes a 
person to whom the owner,s property in the goods or 
any of the owner's rights or liabilities under the agree­
ment has passed by assignment or by operation of law; 

"Hirer" means the person who takes or has t· i<en goods 
from an owner under a hire-purchase agreement and 
includes a person to whom the hirer's rights or liabili­
ties under the agreement have passed by assignment or 
by operation of law; 

"Contract of guarantee" means, in relation to any hire­
purchase agreement or credit-sale agreement, a con­
tract, made at the request express or implied of the 
hirer or buyer, to guarantee the performance of the 
hirer's or buyer's obligations under the hire-purchase 
agreement or credit-sale agreement, and the expression 
"guarantor" shall be construed accordingly; 

"Total purchase price" means the total sum payable by 
the buyer under a credit-sale agreement, exclusive of 
any sum payable as a penalty or as compensation or 
damages for a breach of the agreement; 

"Motor vehicle" has the same meaning as in the Road 
Traffic Act, I 930; 

"Livestock" means horses, cattle, sheep, goats, pigs, or 
poultry. 

(2) Where an owner has agreed that any part of the hire­
purchase price may be dis harged_otherwise than by the pay­
ment of money, any such discharge shall for the purposes of 
sections four, six, eleven, twelve, thirteen, fourteen and fifteen 
of this Act, be deemed to be a payment of that part of the 
hire-purchase price. 
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22.-(1) ThisAct may be cited as the Hire-Purchase Act 
I 938. , 

(2) !his Act shall come into force on the first day of Jan­
uary nmeteen hundred and thirty-nine. 

Shon title, 
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(3) This Act shall not extend to Scotland or Northern • • 
Ireland. 
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Section l 

SCHEDULE. 

Notice to be included in Note or Memorandum of 
Hire-Purchase Agreement. 

NOTICE. 

Right of Hirer to terminate Agreement. 

1. The hirer may put an end to thi agreement by giving 
notice of termination in writing to any person who is entitled 
to collect or receive the hire-rent. 

2. He must then pay any instalments which are in arrear 
at the time when he gives notice. If, when he has paid those 
instalments, the total amount which he has paid under the 
agreement is less than (here insert the minimum amount which 
tlze hirer is required to pay in accordance vith the provisio11s of 
sections four and nineteen of this Act) he must also pa, enough 
to make up that sum. 

3. lf the goods have been damaged owing to the hirer hav­
ing failed to take reasonable care of them, the owner may sue 
him for the amount of the damage unless that amount can be 
agreed be.twe n the hirer and the owner. 

4. The hirer should see whether this agreement contains 
provisions allowing him to put an end to the agreement on 
terms more favourable to him than those just mentioned. If 
it does, he may put an end to the agreement on those terms. 

Restriction of Owner's rig/11 lo recover Goods. 

I .*[After (/,ere insert an amount calculated in nccorda·nce 
r, , ith the provisions of sections e/e en and nine/ en of this Act) 
has been paid, then,] unless the hirer has himself put an end 
to the agreement, the owner of the goods cannot take them 
back from the hirer without the hirer's consent unless the 
own r obtains an order of the c urt. 
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2. If the owner applies to the court for such an order the 
court may, if the court thinks it just to do so, allow the hirer 
to keep et ther-

(a) the whole of the goods, on condition that the hirer 
pays the balance of the price in the manner ordered 
by the court; or 

(/;) a fair_proportion of the goods having regard to what 
the hirer has already paid. 

* I~ the agree.men t is a "further" agreement within the 
meaning of section fifteen of this Act, the words in square 
brackets should be omitted. 
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