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INTRODUCTION

Leon Lipson and Stanton Wheeler
Yale University

The Committee on Law and Social Science, appointed in 1974 by the Social Science
Research Council, became convinced that the time was at hand for an assessment of
research in law and the social sciences.! Although the volume is in a formal sense a
committee product, in a larger (and we think truer) sense it is the product of a generation
of scholars—mostly social scientists and law professors—who believe that the perspec-

tives, data, and methods of the social sciences are essential to a better understanding of
the law.

This introduction has three main purposes:

1. to orient the reader to the history of the relationship between law and the social
sciences in the United States as organized enterprises, objects of study, aca-
demic disciplines, means of social action, and forms of social intervention;

2. to explain the approaches taken by the contributors in this volume, giving a
brief notion of the contents of the chapters in the volume and their connections
with one another; and

3. to report and hazard some conjectures on some of the principal trends in the
law-and-social-science field that may be inferred from the various chapters in
the volume.

'The members of the committee were Phoebe C. Ellsworth and Lawrence M. Friedman, both of
Stanford University; Marc Galanter, University of Wisconsin; Leon Lipson, Yale University (chairman);
Sally Falk Moore, Harvard University; Nelson W. Polsby and Philip Selzick, both of the University of
California, Berkeley; and Stanton Wheeler, Yale University. David L. Sills served as staff to the committee.



2 INTRODUCTION

BACKGROUND

The wellsprings of the modern law-and-social-science movement—as its members
came to think of it—may be found in two related ideas that were already in evidence by
the turn of the twentieth century among some social scientists and academic lawyers.

The first was the growing perception that law is a social phenomenon and that legal
doctrine and legal actors are integral parts of the social landscape. Because they are a part
of social life, legal phenomena both stimulate changes in other social institutions and are
affected by social changes and pressures occurring elsewhere in the society. The law also
serves to codify social relations, to make them more explicit, and to impart structure to
them. If legal events and actors are thus interwoven with the society, understanding legal
phenomena requires examining them not in isolation but in relation to the surrounding
social world.

This observation sounds so obvious in the late twentieth century that one wonders how
it could ever have seemed otherwise. It is useful, then, to recall the position taken by
Christopher Columbus Langdell, professor and dean at Harvard Law School, roughly a
century ago. Langdell located the science of law among the other activities of a great
university, justified the university as the proper place for the training of lawyers, and had
a vision of the subject matter that made the recommended intellectual activity appropri-
ate:

[It] was indispensable to establish at least two things: first that law is a science;
secondly, that all the available materials of that science are contained in printed
books. If law be not a science, a university will best consult its own dignity in
declining to teach it. . . . If . . . there are other and better means of teaching and
learning law than printed books . . . it must be confessed that such means cannot
be provided by a university. But if printed books are the ultimate sources of all
legal knowledge; if every student who would obtain any mastery of law as a
science must resort to these ultimate sources; and if the only assistance which it is
possible for the learner to receive is such as can be afforded by teachers who have
traveled the same road beforehand,—then a university and a university alone,
can furnish every possible facility for teaching and learning law. . . . We have
also constantly inculcated the idea that the library is the proper workshop of
professors and students alike; that it is to us all that the laboratories of the
university are to the chemists and physicists, all that the Museum of Natural
History is to the zoologist, all that the botanical garden is to the botanist.

If all the materials for the science of law lay in “printed books,” then there would be no
need to inquire into other ongoing behavior—of judges, courts, lawyers, juries, or other
legal actors—no need, in other words, for the kinds of studies and analyses carried out by
participants in the law-and-society movement. And if one used those legal materials
primarily to discern legal principles, the capacity of legal life to reflect the nature of the
society in which it was located would have remained hidden from view. It was just this
capacity that was brilliantly illustrated by Emile Durkheim in his imaginative use of the
ratio of civil to penal law in a society as an index of changes in social solidarity.

The second idea underlying the law-and-social-science movement was that legal in-
stitutions not only are embedded in social life, but also can be improved by drawing upon
the organized wisdom of social experience. Here the pragmatic and the scientific combine
to provide a new way of assessing legal doctrine and legal practice. In its less technical
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form, this view is reflected in the assertion, made by Oliver Wendell Holmes in the
1890s, that the life of law has not been logic but experience. Its most prominent early
example among legal materials is the famous “Brandeis Brief” of 1908, which examined
dozens of reports of the actual working conditions and experiences of women in factories
in a successful effort to help the state of Oregon justify its protective labor legislation in
court. The principle that courts, advocates, and scholars should look beyond the cases
and the case doctrine to real-life circumstances became one of the cornerstones of the
development of legal realism later in the twentieth century.

Later still, a more precise method of organizing certain legal-social experience was
worked out for the study of the effect that the enactment of rules by a legislature, or the
pronouncement of doctrine and decision by a court, or the promulgation of administra-
tive regulations would have on the behavior of persons and institutions. These “legal
impact studies” took on increasing intricacy and formality as policy-makers and scholars
learned the importance of attending to desired and undesired effects, to unintended or
unforeseen consequences, and to changes that occur as relevant conditions change over
the lifetime of a rule.

In its more technical and scientific form, the application of behavioral science to law
had equally ardent advocates and detractors. In retrospect, it seems fair to say that many
of the advocates were less than fully appreciative of the difficulties encountered in
attempting to do relevant and significant social research on legal issues, and thus often
claimed more than they could deliver. Manifestoes were eloquent; methodologies, ambi-
tious; results, modest. The advocates often encountered a stridently defensive group of
legal academics who were all too ready to pounce on the frailties with professionally
specialized acumen as a basis for dismissing the enterprise. Early in the twentieth century,
a few American legal scholars built on the work of European social scientists, especially
Durkheim and Weber; men like Holmes and Pound recognized the potential of the social
sciences for contributing to legal analysis. The rise and decline of legal realism in the
United States during the 1920s and 1930s has been well documented and has left some
substantive monuments such as the work of Karl N. Llewellyn and E. Adamson Hoebel in
legal anthropology. By the end of World War II, the law, science, and policy tradition
had had its beginnings at Yale in the collaboration of Harold D. Lasswell and Myres S.
McDougal.

The enterprise of law and social science that is reflected in these pages is an outgrowth
of the enormous expansion of the social and behavioral sciences that took place in the
1950s and afterward in the United States, building on wartime and postwar research and
training. That general movement brought new funding for social research through the
establishment of the National Institute of Mental Health and the social-science division
of the National Science Foundation. It was also marked by a period in which private
philanthropy, most notably the Ford Foundation, made significant grants for large-scale
social research (the most prominent result in law-and-society work being the jury studies
made by Harry Kalven, Jr., Hans Zeisel, and their colleagues).

The application of behavioral science to law was made easier by three other trends that
emerged during this period. First, after World War Il major works of European social
theory were translated and published in English for the first time, so that the works of
Weber, Durkheim, and others became more easily accessible to the American scholarly
community. The rebirth of interest in European theory had a second effect: American
social scientists moved away from the strong rule-skepticism characterized by the period
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of legal realism to entertain at least the idea that the study of law could deal with the role
of legal principle and legal reasoning in the behavior of legal actors—without becoming
in itself an entirely normative enterprise. The result is that many of the studies that have
emerged more recently have a joint focus that attends to rules and their interpretation, as
well as to the more concrete behaviors of legal actors.

Finally, the singular case of the American caste system and the major Supreme Court
decision concerning it, Brown v. Board of Education of Topeka (1954), highlighted the
role, dubious as it was for many, of the social sciences as potential influences on legal
policy. Perhaps even more important, the Brown case and its aftermath provided a
visible, powerful instance of the impact of law on society and in that way stimulated
research on law.

Taken together, these developments created a fertile ground for the institutionaliza-
tion of interdisciplinary work in law and the behavioral sciences. Although the particu-
lars of the developments differed by discipline in ways far too detailed to be recited here,
it seems fair to say that something like a “law-and-society” movement was generated
during the 1950s and that it grew so much in the 1960s and 1970s that there is by now a
large body of findings, propositions, and conjectures worth analyzing in an assessment
volume.

There are many signs of the field’s institutionalization. There has been a consistent
flow of funding specifically for work in law and social science since at least the late 1950s,
when the Social Science Research Council—with support from the Ford Foundation—
began to give postdoctoral grants for research on American governmental and legal
processes. This program ultimately became a responsibility of a new Council Committee
on Governmental and Legal Processes (1964—72). In the early 1960s, the Russell Sage
Foundation began to devote a major portion of its resources to the law-and-society field.
Beginning in the early 1960s and continuing for over a decade, Russell Sage funding
provided the principal resources for training and research in law and the social sciences.
The funding took three interrelated forms. (1) It provided substantial support to those
institutions willing to commit themselves to interdisciplinary programs in law and the
social sciences. The first programs were established at the University of California,
Berkeley; at the University of Wisconsin; at Northwestern University; and at the Univer-
sity of Denver. Later programs of varying degrees of intensity and duration were estab-
lished at Yale, Harvard, Stanford, and the University of Pennsylvania. The funding
enabled the development of interdisciplinary courses and seminars and support for faculty
members and graduate students committed to the enterprise. (2) The Russell Sage Foun-
dation established a fellowship program for a select group of scholars to pursue interdisci-
plinary training, often at universities that were receiving institutional support. The
training, often for two-year periods, enabled the scholars to develop the background that
would facilitate a career commitment to interdisciplinary work. (3) The Russell Sage
Foundation provided funding for major pieces of sociological research and often published
the results of that research. This three-pronged support provided by Russell Sage—for
institutions, for individual training, and for research—gave momentum to the law-and-
social-science enterprise.

Of special importance in the United States was the development of a new program in
law and social science at the National Science Foundation (NSF). The NSF had been
funding basic research in the social sciences for many years, but it had never developed a
specific program to support research in law and social science. In 1972, such a program
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was initiated, along the lines of other NSF programs: the screening and selection of
research proposals through a system of peer review and the award of research grants to
successful applicants. Although the total budget is small (around $1 million a year), it
provides a basis for the continuity of research and of research interests. Those receiving
awards include anthropologists, economists, political scientists, psychologists, and sociol-
ogists, along with those trained primarily in law. Other patterns of support have been
institutionalized in a number of European countries: for example, at various Max Planck
institutes in Germany and at the Centre for Socio-Legal Studies at Oxford.

The growth of the enterprise is also reflected in the birth of associations and journals
devoted specifically to interdisciplinary concerns. In the United States, the Law and
Society Association represents a large portion of this interest. The association’s annual
meetings are attended by lawyers as well as by social scientists. The Law & Society Review,
the official organ of the association, has been in existence for over fifteen years. A strate-
gically important role was played also in the late 1960s and early 1970s by the Council on
Law-Related Studies under the leadership of David F. Cavers, who before moving from
Duke to Harvard had been active in founding Law & Contemporary Problems.

By the end of the 1970s, many university departments in faculties of arts and sciences
had provided recognized home bases for social-science students of law: the sociology of
law in departments of sociology, the psychology of law in psychology departments, and so
forth. The picture in law schools was different. The law-and-society enterprise once stood
pretty much on its own in the law school world; but by now legal history, like law-and-
economics, has emerged as a separate program, with its own cast of characters, its own
field of application, and its own doctrine. Legal philosophy has had a more diffuse impact
in law schools, while the perspective called critical legal theory has gained many adher-
ents. As a consequence of these developments, what was once thought of as the law-and-
society enterprise—economics apart—is fighting for space among all the others. The
behavioral sciences have remained relatively stable except for beachheads here and there,
while the others have grown faster.

THE PLAN OF THIS BOOK

This is at bottom a volume of assessment: it is not a collection of speculative essays and
not a set of reports on fresh research. It is designed with attention to three dyads, which
in turn are interlocked.

First, the authors of the chapters are about evenly divided between contributors trained
and working primarily in law, and those trained and working primarily in one of the
social sciences. (One chapter and the introduction are written jointly by different pairs of
authors of two different orientations.) Each contributor, however, is conversant with
work and problems across the range of relevant disciplines; several of them are formally or
informally trained in both law and a social science; most of them hold academic appoint-
ments in “well-mixed” faculties or schools; and most are engaged in training and supervis-
ing students who attend law schools as well as students who study in faculties of arts and
sciences.

Second, the scope of each chapter was fixed not by its supposed disciplinary boundaries
but by the importance or interest of the subject and the work done on it, although it will
be obvious to the reader that in some cases the topic leans toward one
“-ology” more than it does to others.
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Third, each chapter contains, in slightly different ratios, both an exposition of the
author’s point of view and a survey of the pertinent literature—to which, in most cases,
the author of the chapter has been a substantial contributor. It ought not to be hard for
the reader to make the relevant distinctions.

[t would be impossible to summarize the information and opinions presented in the
substantive chapters without compressing an already condensed text to an indigestible
consistency. We limit ourselves here to some illustrative highlights of their message,
reserving the next section for more abstract themes that cut across many of the contribu-
tions.

+ It has been a commonplace of critics at least since the time of Tocqueville that law
spreads to cover ever-more aspects of American life while (or because?) other dimensions
of organization such as religion, tradition, community, and fraternity give ground under
various current pressures. Sometimes the critics have disagreed, or doubted whether the
tendency toward legalization has generally worked for or against equality, for or against
participation, for or against justice.

One concomitant of the law’s success was that theories about law tended until rather
recently to be developed within the legal profession and thus to have a high normative
component, no matter whether the theorist’s attitude was positive or negative. Social
scientists have been exhorted by (academic) lawyers since the 1920s to pay more atten-
tion to the law; but the same jurists who thought they welcomed the attention cherished
the arcane and thus sometimes forbidding accouterments of the guild. Most law firms
probably would have resisted scholarly scrutiny of their part of the legal profession as
intrusive, unethical, and irrelevant. In commenting on a proposal that large law firms be
studied by legal scholars, an illustrious lawyer once told an illustrious university presi-
dent, “Let them study the provision of legal services to the poor!” It was not until the
1970s that many academic lawyers accepted as good form the activity of studying law
teaching and practice as an enterprise not less respectable than poets writing poems about
the writing of poetry or playwrights writing plays about actors or writers. As attention
thus came to be focused on the legal profession in the law schools, in part as a result of the
interests of scholars engaged in what they termed critical legal theory, observation and
analysis were devoted to the possible role of the organization of law school training and
lawyering in preserving established hierarchies.

For this reason among others, in the first half of the century ‘the sociology of the legal
profession was not a very prominent part of the sociology of the professions: the econom-
ics of legal institutions, of lawsuits, and of law firms was not a very favored subject among
economists; the anthropology of law did not attract many anthropologists, at least in the
field of the law of “advanced” societies; political scientists had and seemed to prefer their
own ways of analyzing the state and constitutions.

* One role played by social scientists persisted and has even grown in importance,
throughout the changes in the relationship of theoretical perspectives: that of practical
applications to the solution of legal problems.

Whatever the views about the wisdom of social science applications in the desegrega-
tion arena, it is by now only one of an enormously varied number of applications of social
science in trial and appellate courts as well as in legislative and administrative settings.
Behavioral-science arguments and evidence have been prominent in many issues con-
cerning evidence and testimony such as the reliability of eyewitness testimony, in cases of
race or sex discrimination, in death penalty litigation, in the issues surrounding the
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location of nuclear energy plants, in questions of jury size and composition, in cases
involving natural disasters, as well as in such earlier applications as economic analysis in
connection with patent and copyright claims. In some of these areas, the social-science
component is neither auxiliary nor ancillary; rather, it lies at the core of the legal claim
and the evidence in its behalf. Thus, it is being institutionalized, to some extent, in legal
practice, in funding, and in interdisciplinary journals.

Academic lawyers doing “empirical” work may work with or study under social scien-
tists for information and method; the apparent precision of statistical arrays and opera-
tions, deceptively implying the possibility of transforming quantity into quality, may
have impressed some lawyers or convinced them that judges and juries would be im-
pressed, despite the admonitions of statisticians and social scientists. Law schools some-
times add social scientists to their teaching faculties, encourage law-trained faculty mem-
bers to add social science training to their skills, and even permit students to take courses
elsewhere in the university from lesser breeds.

Social scientists, meanwhile—especially in the recent past—sometimes take advan-
tage of these needs to promote access to legal materials and lawyers for research agendas
of their own. Off to one side, the historians have been digging into legal materials,
turning up with their spades the messy counterexamples that the past obtrudes on law
professors’ generalizations.

« Social scientists, trying to blend immanent and external perspectives in looking at
law, have recently turned to the settlement of disputes as an object of analysis. Dispute
settlement has promised to reward the efforts of anthropologists, historians, communitar-
ians, devotees of critical legal theory, and reformers. Descriptively, the focus on dispute
settlement offers a hope of measuring the amount and intensity of certain kinds of claim
making and claim adjusting, and thus of getting a handle on litigiousness that goes
beyond the observation (itself problematic) of formal litigation. Normatively, it appealed
to interests—not always held in common—in cheapness, community, informality, effi-
ciency, and perhaps also in reducing the power and income of lawyers. For some, the very
idea of a plurality of dispute-settling institutions, autonomous with regard to the state,
would help to retard the growth of Leviathan. Books and articles sported the theme of law
without lawyers, law without sanctions, and justice without law. Some of the studies
found that some extrajudicial procedures such as commercial arbitration caught on and
became established to the extent that they limited or adapted features of the regular legal
system. Others suggested that deep and persistent features of American societal develop-
ment pressed the polity toward a centralizing legal system which, though it might sacrifice
some virtues, would help to avert greater vices; to use the language of game theory, this
view defended law as a “minimaximizer.” At another level of theorizing, some scholars
have warned that the focus on dispute settlement should not be taken to imply that the
practice of law is limited to representation of clients in disputes.

* One contributor works outside the United States (Jowell), and foreign experience is
indirectly reflected in several of the other chapters. Enough is reported to disclose the
affirmative and negative forms of the institutional fallacy: that is, the error of supposing
that two institutions bearing the same name must serve the same function in two soci-
eties, and the error of supposing that a given function cannot be performed in a second
society if it lacks an institution by which that function is performed in the first. Unex-
pected parallels attest the presence of similar difficulties, although not necessarily of
comprehensive ‘“convergence”: for example, in their domestic businesses, American
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entrepreneurs and Soviet managers alike often fail to pursue breach-of-contract remedies,
theoretically available, because they wish despite the breach to have continuing relation-
ships with the other parties. In one polity, the profit-and-loss statement seems to suffer,
in the short run; in the other, the complaint is made that the Plan is distorted by the
forbearance of the putative plaintiff; but the businessmen in both polities may well know
what they are doing.

» For a profession that prides itself on distrusting large generalizations, the law operates
on the basis of implicit tenets whose power is great while they last, although their life may
be short. It is true that philosophers of law were not held in great esteem in the United
States in the period between the decline of the prestige of Germanic scholarship (about
the time of World War I) and the rise of liberal rationalist generalists in the early 1970s.
Yet the generalizing enterprise continued under other banners with faint devices on
them: rationalizing, harmonizing, promoting uniformity, restating, celebrating the sub-
stantive virtues exercised obliquely by procedural nicety, and exalting reverence for
constitutions and constitutionalism. More recently, the virtues of economic analysis of
legal dynamics have been acclaimed, and the acclamation in turn criticized; some efforts
have been made to apply to the law methods used in, or at least reported from,
linguistic philosophy, structuralism, and literary criticism; Marxism and other sometimes-
critical theories have been brought to bear on the ideological and economic aspects of law
work in a contest where the participants recriminate with mutual charges of mystifica-
tion. Time was when the social sciences found reflection in legal literature chiefly in the
form of methodological manifestoes. Now that social science research in law has ramified
and deepened, we may be entering a period of declamatory empire building, not by the
partisans of law and social science but by advocates of more traditional legal scholarship.

CROSS-CUTTING THEMES AND TRENDS

Although the chapters of the book are focused on various substantive areas and lean
primarily on different disciplines, they share several partially overlapping preoccupations.
These cross-cutting themes and trends may point in the direction of future research and
action.

Power The chapters on integration and conflict, on private government, on varie-
ties of legal order, on participation, and some of the others refer to instances of continu-
ing tension between private and public ordering of behavior; between diffused and con-
centrated power; between power in its formal, modern legitimation through the political
process and power in its economic and social modes, made partly convertible with other
modes through law as well as other processes. Certain activities of all or part of the public
are regulated by contractlike arrangements between government and subsets of the
people, a development that observers called, with some alarm, the Kammerstaat
(roughly, corporate state) when they noticed it a generation ago in central Europe.
Several chapters—for example, on administration and on private government—deal
with the conflicting values of keeping or making public officials accountable and allowing
them the discretion without which they cannot do all of their work. In the chapters on
deterrence, social science in the courts, and normative issues one can see the contempo-
rary version of venerable arguments over the causes of violation and evasion of the law
and, even more problematic, the causes of compliance. The chapters on economic
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analysis, private government, and varieties of legal order, among others, sketch informal
mechanisms for coping and finagling, or (to change the metaphor) social lubricants of the
creaky joints in the formal machinery.

Design and Function These themes are counterpointed against the themes of
power. Lawyers are supposed to be specially competent to invent, facilitate, and obstruct
connections among purposes, policies, rules, and forms; almost all the chapters give
instances of success and failure therein. Accountability versus discretion, mentioned
above, is paralleled here by the tension between uniformity of administration and respon-
siveness to small variation. The neatness of hierarchical organization is counterposed to
the flexibility of bargaining and negotiation. In the system in which individuals enter the
legal profession, accidents of design and function—which may not be quite accidental—
have produced a curious matching stratification of students, law schools, occupational
roles, and intellectual perspectives.

Symbolic Several observers of American law have noticed the conflict between the
mystique of legal formality, routine, and language and the pressure for explicitness and
candor on the part of courts, legislatures, administrators, and other figures in authority.
Sociologists, social psychologists, cultural anthropologists, and social critics have looked
at law as ritual, drama, theater, morality play. Students of language and of the legal
profession, especially the legal historians, have drawn attention to the changing waves of
emphasis between the (inseparable) expressive and instrumental uses of law. Those who
wonder at our secular devotion to constitutionalism have linked it both to the historical
need for cultural integration and to the philosophical dispute over the immanence of
obligation, a connection that leads to the questions about the sources of compliance
mentioned above under the theme of power.

Costs This theme is not an economist’s monopoly. In less explicitly pecuniary
terms and in other vocabularies, several of the contributors to this volume have taken up
the problems of externalities, transaction costs, secondary effects—usually undesired and
unplanned—of legal intervention, problematic primary effects (legal impact studies),
and occasional secondary gains. The legal system, when measured by most ordinary
criteria, seems so obviously inefficient to many that the second-degree revisionists,
criticizing the critics and suggesting that the legal system serves to direct resources to
their most efficient use by some appropriate standard, feel impelled to meet the charge of
paradox.

Institutional Although the vast literature on legal education is not fully reviewed,
some suggestions are made here and there about the duality of law school training and
research as partly professional and partly academic. Studies of the interaction between
the legal profession and the public raise questions of the degree of penetration of the legal
system into lay mores and of the degree to which lawyers and jurists have and discharge an
ethical obligation to reach the public in disseminating the legal culture. That the legal
profession has grown much more attractive, and a little more accessible, as a subject of
academic study by social scientists from various disciplines is itself a significant fact of
recent legal history.
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Dynamic Lawyers in common-law jurisdictions have long been comfortable, and
some have been adept, in analyzing adjudication as a means by which doctrine could be
progressively cleansed. In some branches of the law, especially those touched more
insistently by history and historians, they have thought about changes over time in the
presuppositions of jurisprudence. Now, thanks to the increasing intervention of social
scientists or social science in legal research, lawyers’ attention is being drawn also to
social change; to changes in institutions; to the modification of language over legally
relevant intervals of time (control of language through education, caste monopoly of
legal vocabulary and professional diction, changes in connotations and currency of terms,
changes in style of legal language). The events of administration, legislation, and negoti-
ation are coming more and more to be seen as ordered in a flow, a process of interactive
approximation to an end sometimes willed but more often speculatively inferred. Lawyers
already have rich informal experience in the workings of organization; now they are being
introduced to the more systematic discussions among organization theorists, especially
the analysts of bureaucracy, concerning the ways in which organizations not only persist
(although the original purposes may obsolesce) but even develop new and invigorating
objectives, to which in turn they must be adapted. All of these changes take place at rates
which themselves may change; students of law and society have to keep an eye on the
primary curve as well as on its derivatives.

Like most collective efforts, the book is less comprehensive and less unified than we
should have liked. Some omission was early and deliberate: for example, we decided not
to cover the vast field of the administration and substantive doctrine of criminal law
(apart from the chapter on deterrence) because so much recent compendia and assess-
ment had been published that more would be only marginally useful. Volumes that
themselves consist of secondary evaluation are relatively neglected. The committee re-
grets that arrangements made for other contributions by scholars from outside the United
States did not bear fruit. All the contributors feel that more could well have been said on
the details of the practice of law, on the application of economic theories and methods to
a wider variety of legal issues, on the language of the law, and on other important subjects
that we have ignored or compressed. For all that, we are convinced that the volume gives
ample testimony to the vitality of sociolegal research as it has been practiced over the last
quarter of a century.
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LEGAL SYSTEMS OF THE WORLD

An Introductory Guide to Classifications,
‘Typological Interpretations, and Bibliographical Resources

Sally Falk Moore

Harvard University

INTRODUCTION

All airports of the world look alike. But the political and legal systems of the countries
in which they stand have not been similarly amenable to slick homogenization. Nor are
they likely to become fully standardized in any foreseeable future, uniform codes notwith-
standing.

The fact of legal/cultural heterogeneity, and the consequent possibility of comparison,
is a basic resource for research in the social sciences. The intention of this chapter is to
encourage more adventure into this field by facilitating entry. It examines some scholarly
classifications of legal systems, together with the theoretical assumptions that lie behind
them. Because of the author’s biases the typologies and theories that touch on an-
thropological concerns will be commented on more extensively than others. But the
more general aim is to compile a brief bibliographical essay that can be used as an
introductory guide to existing classifications, comparisons, and descriptions of the legal
systems of the world.! My intention is to serve as a Baedeker for those who want a glimpse
of the territory that could be traveled, offering hints about some places that are scenic
even when glimpsed from the library, and warning about others where the academic
waters are not always potable.

What are the assumptions that underlie global attempts to compare or to classify? Is
there law in all societies? Can legal systems be compared as wholes? Is it possible to

' This essay was completed in the Spring of 1979. It has been partially updated (in 1984) but time
constraints made it impossible to rereview systematically the literature outside the field of anthropology.
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compare the social order of a group of hunters and gatherers with law in an industrial
society? To what end? What is the purpose of broad comparative studies of legal ideas and
practices!?

Anthropologists, who have been in the comparison business for a long time, argue that
at the very least comparisons unsettle ethnocentric preconceptions of what is natural. A
knowledge of other societies makes ours look as constructed as theirs. A dose of compari-
son also brings to light some constants in the human condition, suggesting the limits of
the likely and the boundaries of the possible.

The present objective is much more limited: to make available, even to the timid, a
means of entering the vast and jumbled literature on the range of world systems and to
point out some issues that have arisen in description and typologizing. Far from being
confined to one discipline, the literature includes works by lawyers, historians, political
scientists, economists, sociologists, and anthropologists. The very different provenances
of the descriptive and analytic work have produced great variety in the treatment of the
subject matter. The literature on “other” legal systems includes “problem-oriented” ana-
lytic work shaped by the concerns of the social sciences as well as descriptive materials
that could easily be the subject matter or raw material of such analysis. The variety of
approaches is intimidating, to say nothing of the number of pertinent works. There are
no means of being both brief and comprehensive in the face of such a literature. The
existence of useful bibliographies and summaries will be noted here to facilitate the task
of compression.

The materials in this essay are arranged roughly according to the socio-logic of scale.
The largest sociolegal arena, the world, is addressed first, and lesser units follow in
descending order of social complexity and cultural heterogeneity. Starting with the
international and multinational order, the essay proceeds down the scale of organization
to nations that are internally plural in culture and law, next takes up certain legal systems
of nation-states academically conceived of as unitary, and closes the review of “types”
and “levels” with small-scale societies and “primitive” legal arrangements. This is fol-
lowed by a final section describing several relatively recent synthesizing works that use
comparative materials. Three mount arguments about the direction of legal change but
tend to ignore the international and the plural dimensions, with all their conflictual
implications. The last emphasizes the deep differences of cultural perspective that lie
behind legal traditions in the world today and warns against any easy assumptions about
potential consensus.

The term “legal system” is used loosely here, and with some misgivings. “System” is
not meant to convey any necessary mechanical or logical consistency or coherence (see
discussion in Moore 1978b, “Introduction”). For English speakers, the most familiar
referent of “legal system” is that complex aggregation of ideas, practices, principles,
institutions, and rules (and ways of making and unmaking them) commonly referred to as
“law” in modern American-Anglo-European culture. And by analogic extension the
terms “law” and “legal system” are also used (here and in the literature) to refer to ideas
and practices in other societies when in function or in form they have some characteris-
tics in common with what is thought of as law, or the domain of the legal in the West.

At first glance, analogic comparisons of this kind seem straightforward enough. But
hidden in them are vexing problems of comparability. For example, if a functional
definition of law works well for “other” societies, what about applying the same logic to
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the West itself? Though in the West law is attached to government, in fact, many lawlike
functions are performed by “private” organizations. Variations in the division of labor
between public government and “private” organizations in the mixed economies of the
world and the official absence of the private sector in some socialist countries are only two
examples of the many complications arising from cross-cultural definitions that start from
Western and formal legal biases. There are many others. One means of overcoming some
of these analytical problems is to leave doctrinal definitions aside and to examine the
social facts with particular processes clearly in mind. One can ask, for example, to what
degree the social fields within the boundaries of any particular nation or region or other
entity are operating semi-autonomously, whatever the official definition of the relation-
ship to government and law (Moore 1978b). This gets at the process, the workings, at
what is actually operative in the way of superordinate directed control, and reveals what
elements of autonomy are retained, and where formal law fits into the picture.

But the literature reviewed here is not itself organized in terms of such questions. What
comes into view instead are three major paradigms used for wide-ranging comparisons and
classification. One emphasizes the multicultural-plural dimension. A second is strongly
centered on comparing the Euro-Anglo institutions and relegates “other” systems to a
residual category. The third is fundamentally evolutionary in approach.

The multicultural-plural model is obviously appropriate to international law, to law in
nations that were formerly colonial possessions, as well as to the law of certain other
multiethnic polities. But the issues raised by the analysis of situations of legal pluralism
are not merely polite matters of doctrinal conflict of laws. They impinge on serious
political tensions. The U.N. Charter gives peoples the right to self-determination. But in
practice, what does that mean? Both in the world as a whole and in nation-states with
internally diverse legal systems there are dangerous and volatile questions involved in
determining whose legal system shall govern particular situations and considering
whether diverse systems can continue side by side. No less stirring are the connected
issues of whether certain human and political rights should be universally recognized or to
what extent particular groups of persons should have the right to determine the nature of
the social order in which they live.

Scholars musing on the future of law in the Western democracies would be short-
sighted to ignore the controversies over plural law that preoccupy many of the other
countries of the world. Those issues may well spill their explosives into our gardens.
Indeed, some related problems are already close to home. The themes of legal pluralism
versus universalism and legal diversity versus uniformity, and the questions raised by the
dominance of one legal system over another, or the way law differentiates among popula-
tions, are everywhere politically controversial in the extreme.

In contrast to the emphasis on diversity and potential conflict in the “legal pluralism”
approach, both the Euro-Anglo-centered classification and the evolutionary one tend to
treat each legal system as if it were a culturally and politically unitary entity. What I have
called the Euro-Anglo-centered form of classification of legal systems is much less polit-
ical and much more technical in its concerns than the plural one. It embodies the
Western lawyers’ perspective, which used to make its big distinction between civil-law
systems and common-law systems, between systems derived from the Roman law tradi-
tion, with its emphasis on codification, and those founded on the common-law tradition
of Britain, with its ideological emphasis on the courts and the judiciary. Both of these
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traditions—civil and common law-—have spread throughout the world thanks to the
effects of colonial administration, warfare, and economic expansion. Usually added to
this basic pair are various other categories: a category for socialist/communist systems, a
category for legal systems founded on religion, such as Islamic law, Hindu law, and the
like; and a miscellaneous residual “other” category for the indigenous legal systems of
those many parts of the world that have not been associated with recently significant
political forces.

While the Euro-Anglo-centered classification reflects the scholarly and regional biases
of its users, it is not an evolutionary scheme. Humility and internationalism have over-
come earlier tendencies in such a direction. The Euro-Anglo-centered scheme has the
peculiarity of being founded on the supposed source of law in each system. Yet, on close
inspection, there are serious questions about the appropriateness of giving such promi-
nence to origins rather than to current sociological reality. The Euro-Anglo-centered
classification is not analytically inspiring, but it is an important traditional ordering of
material. It comes out of a long heritage of comparative legal scholarship in the West,
which has gradually become geographically more comprehensive but not much more
focused on social theory.

The third paradigm for broad comparison, the evolutionary, is surely the most funda-
mental as part of the intellectual heritage of the nineteenth century. (For a brief, lively
set of lectures on the background of the subject, see Stein 1980.) Though social evolution
has been much argued about since, the nineteenth-century assumptions of Sir Henry
Maine, Lewis Henry Morgan, Karl Marx, and Friedrich Engels and, in the early twen-
tieth century, the works of Emile Durkheim and Max Weber still strongly affect the shape
of much large-scale comparison in law, whether the new writings are cast to agree or
disagree. Questions about the coercive role of the state, about “communitarian” society,
about power, privilege, and stratification, and about the rights of the individual were the
meat and potatoes of the evolutionists a hundred years ago. In the 1960s there was a
powerful revival of these concerns, which is still evident in the literature. Ideas about
legal evolution have, for some, become a way of commenting on present politics. In
addressing the evolutionary perspective, this essay dwells particularly on classical themes
that divide anthropologists in their assessments of “primitive law” and in their ap-
proaches to legal ethnography. That section concludes with a synopsis of some of the
writings of Roberto M. Unger, Donald Black, Philippe Nonet and Philip Selznick, and
Clifford Geertz, all of whom use comparative materials to interpret modern law in very
broad terms and to guess at its future.

Atre global comparisons really possible? Does any individual have the competence to
embrace this vast subject? The very idea is humbling. The quantity of information is
monstrous, the amount of detail overwhelming, the linguistic problems considerable.
Understandably, those bold few who have tried global comparison, at least nominally,
have all used drastic taxonomic measures to reduce the glut of information to manageable
proportions. Some of their works are organized around a preconceived and tightly argued
thesis. The comparative material then figures essentially as confirming illustration. The
alternative is a kind of encyclopedic compendium. The first method, however inter-
esting, has no objectivity. The second, however painstaking, has no analytic force. What
follows offers some samples of each approach, along with some other studies and bibliog-
raphies (largely limited to those in English) through which the great range of variety of
legal systems may be discerned and some current theoretical directions pointed out.
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MULTICULTURAL ARENAS AND PLURAL LEGAL SYSTEMS
Some Comparative Approaches to International Law

Karl Llewellyn used to speak of law-government in one breath, virtually as if it were
one word—and indeed, for many practical, modern, mundane purposes, this association
between law and government is in every way justified (Twining 1973). But it is also
obvious that not all the phenomena related to law and not all that are lawlike have their
source in government. Recognition of this fact is one of the most prominent characteris-
tics of recent social-science approaches to law. Even in the presence of government the
functioning of law depends heavily on nongovernmental economic, social, and political
factors.

Anthropologists have long known that some societies operate without government but
nevertheless have social order, political organization, and lawlike institutions. In the
simplest societies, there is no overarching corporate organization that encompasses and
governs the member units (see, for example, Middleton and Tait 1958; Smith 1974). In
such acephalous societies, links between member units and systems of common norms are
maintained in ways independent of any centralized authoritative organization.

Hierarchical systems, from chiefdoms to modern nations, add “vertical” structures of
authority to their many internal “horizontal” interlinkages. By contrast, the modern
international arena—a field to which laws pertain and the locus of major political events
and the site of enormous international and transnational organizational activity—is, of
course, not held together by any world government. There is no corporation of the world,
no nation of humankind, though there are international and transnational corporate
groups. To the extent that the international field is a political arena without government,
it has some formal resemblance to primitive multigroup arenas—a parallel Michael
Barkun has noted in his Law Without Sanctions (1968). I must admit some reservations
about the utility of this analogy.

In Law Without Sanctions Barkun approvingly quotes the anthropologist E. A. Hoebel
(1954): “International law, so-called, is but primitive law on the world level” (Barkun
1968, p. 32). Hoebel’s position derived from his view that the principal progressive
characteristic in the evolution of law is the gradual change from primitive “private”
enforcement of norms by “interested” parties acting in their own cause to enforcement of
norms by impartial “public” authorities. In the modern world, Hoebel predicted, world
government would be the culmination of this process, the next evolutionary step. To a
great extent he identified the growth of law and order with the growth of centralized
government.

This potential for the future development of world government, however, is not the
focus of Barkun’s argument. The parallel Barkun emphasizes is that, in the absence of
central authority, there can nevertheless be structural stability in a system of relations
among politically independent social units. In Barkun’s view, the point of interest is the
process by which this stability is produced among autonomous entities. He contends that
the balanced opposition of clusters of military allies operates to maintain the structure
both in primitive segmentary lineage systems and in international relations. He also
contends that in both contexts, the idea of “jural community” is important and that it is
marked by “shared procedures” and “shared perceptual categories” (p. 84).

Barkun used E. E. Evans-Pritchard’s description of the pastoral Nuer of the Sudan
as the “type” of the segmentary lineage system (Evans-Pritchard 1940). Barkun—the
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political scientist committed to systems theory—may have taken too literally an abstrac-
tion by Evans-Pritchard—the anthropologist—of the ideal way the segmentary lineage
was supposed to work. Barkun uses the idealized version of the Nuer system to stress the
point that, in international relations as in such stateless societies, “[p]reservation of
systemic stability is due to some form of self-regulation rather than to a clearly constituted
superior authority” (p. 32). It is the multicentric, horizontal structure of the two “sys-
tems” represented by the Nuer and modern international law—the putative balances
involved and their effects—that Barkun finds striking.

A peculiar distortion is embedded in the logically beautiful but historically improbable
assumption that balanced opposition was the basis of peace in segmentary systems, even if
that idea expresses the native ideological conception of the system rather than Evans-
Pritchard’s invention. First, such systems are ethnographically known to have been
characterized by chronic small-scale fighting. A well-known article argues that segmen-
tary lineages are a convenient political form par excellence for predatory expansion
(Sahlins 1961). Furthermore, a balanced opposition is by no means the only way to
maintain temporary stability in multicentric systems. An imbalance produced by clear
advantage, even if temporary, on one side can also keep the peace so long as the weaker
side and its allies do not feel powerful enough to challenge the stronger. Redressing
imbalances, it can be argued, is as likely to engender new fighting as to produce peace
(see Meggitt 1977 on warfare in New Guinea).

The containment of conflict to small-scale fights in segmentary systems may be related
much more closely to the simple economy and rudimentary technology of these societies
than to organizational features. Barkun has taken a particular view of the cold war—the
suspension of large-scale hostilities because of equal power and equal dread—as a durable
systemic balance and made it applicable to certain acephalous primitive systems. But the
analogy may be false, both because segmentary systems probably did not, in fact, operate
as they have sometimes been thought to and because, to whatever extent the localism of
small-scale fighting is an analogous result in tribal and modem conditions, it probably
arises from other causes.

Nor should there be confusion between systemic continuity and peace. There are many
political systems in which the structure has a good deal of durability but in which violent
conflict is endemic (Black-Michaud 1975). The type of patterned relationship, and the
way it is perceived, may remain largely the same, while the dominant persons or groups
may shift from time to time as the result of conflict. This situation has been as true of
segmentary lineage systems, in which control over land or water by particular segments
changed after armed clashes, as it has been of chronic princely rebellions in certain forms
of kingdom. The same obtains in the modern world for many nation-states with unstable
governments. Systemic continuity and peace can be quite different.

Nor are law and warfare absolute opposites that cannot exist in the same social field,
Bohannan to the contrary (Bohannan 1967). Law—or lawlike phenomena, depending
on how law is defined—can have a place in social arenas in which self-serving force is
intermittently used. Not only may certain laws operate at levels of organization other
than the level at which fighting force is regularly deployed (for example, fighting may go
on between villages even while orderly forms of inheritance are peacefully adhered to
within villages) but law may also operate in the relations between fighting units during
peaceful interludes between fights.

Stressing common culture and consensus in both international and acephalous sys-
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tems, Barkun contends that “noncoercive consensus-based supports may be the key to
understanding horizontal legal systems in which physical sanctions are, for the most part,
structurally impracticable” (p. 65). But were physical sanctions impractical for the belli-
cose Nuer!? And what about war in international relations? Barkun’s catchy title, Law
Without Sanctions, may be an exaggeration of the more peaceful aspects of intermittently
conflictual relations, in which those who use force tend to see it as a sanction, while
those against whom it is used see the action as wrong. Barkun, like Paul Bohannan
(1967), seems to see law and warfare as unmixed opposites, total alternatives as ways of
resolving conflicts. But in these unstable multimember arenas, the two are surely part of a
single process. The ongoing sorting and resorting of relations takes place in the context of
alternating stages of orderly contacts and bursts of violence. The common and competing
economic interests—and technological levels—in these social fields would seem to have
at least as much to do with the nature of these relations as do the balances of military
alliances and the “jural community” of “shared procedures” and “shared categories,” to
which Barkun gives his principal attention.

The advantage of the systems approach adopted by Barkun—that it abstracts structure
from the particulars of context—is also its weakness. In making the structural analogy
between primitive acephalous societies and the international arena, the different particu-
lars of milieu that are omitted are, in the end, probably more important for analysis than
is the bare systemic likeness. The utility of Barkun’s broad comparative perspective is
precisely that it raises such questions.

Barkun is obviously committed to continuing comparisons and to the endeavor to ac-
count for cultural factors. In 1968, the year Law Without Sanctions was published, Barkun
was coordinator of a conference at Syracuse University at which Adda B. Bozeman
gave a paper, later to grow into a book entitled The Future of Law in a Multi-Cultural
World (1971). The book’s purpose is

to consider the various meanings carried by law in the actual and normative
political systems of the West, the Islamic Middle East, Africa south of Sahara,
Indianized Asia and China; with a view to determining whether there are actu-
ally any significant points of accord that might justify undifferentiated cross-
cultural references to “law” and so be fit to provide a secure foundation for the
organization of relations between these realms. [p. 34]

In Bozeman’s analysis, “meanings” include practices as well as ideological referents.
Though there is talk of “cross-cultural references,” Bozeman’s conception of meaning
emphasizes political action rather than political rhetoric. Her conclusions about the
international scope of common elements are far less sanguine than Barkun’s. In her
argument, the formal definition of states as comparable units in international law is at
odds with the political realities. Central governments in much of the non-Western world
are inherently unstable from both internal and external causes (pp. 165, 166, 181, 182).
Internally, the character of these central governments is determined “mainly by the
ambitions, talents and fortunes of a few leading individuals and the close supporters they
can organize,” thus producing regimes that are “pragmatic and unstable . . . veering
everywhere to arbitrary, even despotic rule, and therefore stimulating counterorganiza-
tions” that result in “factionalism and intrigue, . . . coups d’état, assassinations, revolu-
tions, and liberation movements directed against ‘established’ governments” (pp. 165—
66). Interventions from outside national boundaries are equally destabilizing, since “real,
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internationally relevant political power is no longer represented uniformly by officially
functioning governments” because it also emanates from “ideologically conceived inter-
national parties, mobile military political units, and other dissimilated power centers”
that operate “across state boundaries and under the surface of existing governments” (p.
182). Because formal legal concepts do not correspond to these realities, “old distinctions
between aggression and defense, civil war and foreign war, and the status of belligerents
and that of neutrality are . . . fast becoming blurred if not defunct, leaving vast regions in
the throes of chronic strife, guerrilla warfare, insurgency, or counterinsurgency . . . the
modern world is being shaped decisively by war” (pp. 183—84). Thus, comparisons lead
Bozeman to conclude that what, in a special political sense, she calls the “multicultural”
world is too diverse (the character of its diversity being political) to provide a secure
foundation for a common international legal order. She has since carried the thesis fur-
ther and argues that for reasons of cultural difference Western theories and typologies are
not adequate to an analysis of conflict and its management in Africa (Bozeman 1976).
One may not be comfortable with her approach to Africa, or to politics, yet recognize
that the cultural differences are there, and are important.

Bozeman's deeply pessimistic predictions may turn out to be correct. But if they do,
there still will be a question of whether the multiplicity of understandings about law were
what produced the result. s there less hope now for international law than there was at
some other time in history? Does analytic emphasis on divergent values take too little
account of the realities of the world economy? What does the inescapability of worldwide
economic interdependence imply for the future of international law? Is the underlying
conflictual issue one of multiple legal cultures or one of clashing interests?

What is clear enough is that “the legal” is a domain to be understood neither by itself
nor in terms of its official explanations. This holds within social fields that are putatively
fully regulated, such as nation-states; and is all the more dramatically apparent in the
international arena, where even the claimed domain of the legal is only a small part of
the operation of the whole.

A Social-Science Bibliography

A useful, though now somewhat dated, bibliography lists work done in the social
sciences related to international law. The two-volume work was published for the Ameri-
can Society of International Law (Gould and Barkun 1970, 1972). The first volume,
International Law and the Social Sciences, is a discursive, textbooklike essay; the second,
Social Science Literature: A Bibliography for International Law, is an annotated bibliography.
Harold Lasswell, in his introduction to the expository volume, hailed it as “a study that
stands somewhere between an innovating treatise and a textbook” (p. xv). The authors
describe their own expository volume as follows:

International Law and the Social Sciences dealt with a representative sample of
the more important literature. . . . It undertook to set the sample in a framework
of social science concepts that give promise for future developments of interna-
tional legal studies in harmony with the main currents of social science thought.
Conversely, it endeavored to show how social science research itself could take
better account of the legal dimension of international relations. [1972, p. 1]

Their conception of the techniques to be used is not far to seek. Surveying the topic of
“the utility of social science methods,” they see fit to touch on the following: the
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comparative method; mathematical techniques; factor analysis; communication research;
and laboratory experiments, including simulation and gaming. But, as might have been
expected given their particular point of view, the authors explain that “[g]leneral systems
theory provides, we think, the most promising approach to date for integrating more
specialized studies into a general theory” (1972, p. 26).

One may disagree, yet find the scope of the bibliographical volume of interest. The
balance and coverage will not satisfy everyone, but much in it continues to be useful. The
systems perspective is now applied to the world. It has come to be the mainspring of an
important school of thought in the social sciences which considers national states so
embroiled in world economy that they can no longer be thought of as independent
entities, their legal self-definition to the contrary (Hopkins and Wallerstein 1982).

Legal Pluralism, Cultural Pluralism, and Legal Transplants

The plurality of legal systems in the international arena has a counterpart within many
nations. The prospects for plural societies are a key concern in the social sciences
(Maybury-Lewis 1984). The world certainly looks as if cultural and political diversity are
here to stay. Thus, theoretical studies of legal pluralism and the working accommodation
of heterogeneity within larger political systems have much to offer those interested in
international relations. Legal Pluralism is the title of a major book on the subject by M. B.
Hooker (1975), who uses the term to refer to circumstances “in the contemporary world
which have resulted from the transfer of whole legal systems across cultural boundaries”
(p. 1). In many countries the residue of conquest and colonization has left many racial,
cultural, or ethnic groups within the same polity bound by different laws, or affected
differently by the same laws. Hooker writes extensively on the impact of colonial govern-
ment and colonial law. His excellent 78-page bibliography includes J. S. Furnivall on
Burma and Netherlands India; J. Duncan Derrett, Bernard S. Cohn, and Marc Galanter
on India; G. ]. Massell on Soviet Central Asia; A. N. Allott and E. Cotran on Africa;
J. N. D. Anderson on [slamic Law; Jerome A. Cohen on contemporary China; and lists
hundreds of others.

In many colonies a transplanted metropolitan legal system was not intended to replace
all indigenous laws, many of which continued to be in effect. Though the empires and
colonies are no more, their complex multiple legal legacy lingers on. Yet it is not only in
newly independent countries that distinct laws apply to culturally distinct populations;
such differences also exist in some countries long independent and legally autonomous.
There is also the obverse situation, in which attempts to homogenize and “modernize” a
national legal system by promulgating national laws to apply to the population at large
tend, in reality, to produce resistance in the culturally diverse subordinate populations.
In this regard, the Soviet Union has had continuing troubles with its Central Asian
republics. Hooker’s work tries to address all these matters, giving useful references to
relevant statutes and to other legal materials as well as to the scholarly literature.

A related issue, the worldwide ethnic revival, frequently has its politicolegal dimen-
sions, and as such it appears in the legal and social-science literature. On the interna-
tional plane, the ethnic revival may manifest itself as a demand to be allowed to exercise
the right to self-determination (for a recent work that reviews some of the issues and
literature on self-determination, see Ofuatey-Kodjoe 1977). Within nation-states, the
ethnic revival may result in demands for constitutional recognition and specific forms of
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political autonomy or representation. This is often manifested in appeals to national
courts to enforce “customary” rules. As a matter of political philosophy and legal policy,
the ethnic-rights issue is closely related to questions about the limits of freedom and
tolerance (see Bennett 1978). To what extent is it proper for a legal system to be used to
impose a way of life on people? In what circumstances and in the service of what ends is
such a policy justified? Or, to put it the other way around, to what extent should
populations inside a nation-state have the right to follow a way of life of their own
choosing, because of tradition, out of religious conviction, or for some other reason? The
answers to these questions are far from clear. It is enough to note that those writers who
seek to distinguish legally plural societies (in the ethnocultural sense) from others are
constructing an analytic type that bears on major questions of policy and practice of our
day.

Where the emphasis is on social-science approaches, several productive attempts to
clarify the theoretical issues can be found in Pluralism in Africa (Kuper and Smith 1969),
a set of symposium papers, including important theoretical contributions by the editors.
The concerns of the symposium addressed the general consequences of cultural and eth-
nic diversity in African states, which often involve legal questions. Outrage over the case
of South Africa lies in the background of any discussion of pluralism in Africa. Kuper and
Smith’s theoretical taxonomy obviously has that disturbing empirical referent. But the
questions raised by the taxonomy are of much more general relevance. Smith’s analytic
framework takes account of three dimensions in a polity: the cultural, the social, and the
politicolegal. Three questions are asked: are there culturally distinct populations within
the polity? (Criteria are provided for measuring cultural distinctiveness.) To what extent
do the boundaries of the corporate groups (the formally organized units) in the society
correspond to the boundaries of the cultural-ethnic divisions? And are all the cultural-
ethnic categories or groups (and/or their members) incorporated into the polity as a
whole in a legally equivalent manner? Considering these questions, as applied to various
multicultural nations in the contemporary world, Smith has constructed three categories
of pluralism in society: (1) in which there is cultural pluralism only (institutional diversity
without collective social segregation); (2) in which there is social pluralism (cultural
diversity plus cultural collectivities organized as distinct communities and/or systems of
social action as corporate divisions); and (3) the condition of structural pluralism (cultural
diversity plus distinct social collectivities corresponding to cultural divisions, plus differ-
ential political incorporation of these collectivities into the whole common society).

Structural pluralism legally prescribes collective differences of status and of relation to
the public domain and, obviously, encompasses the case of South Africa. There can, of
course, be de facto ethnocultural inequality in the presence of legal equivalence, and
there are many variant forms of the three general types. Instead of types, Leo Kuper
proposes dimensions of pluralism that may be found in various degrees and combinations
(p. 475). Kuper’s variables come closer to accommodating the complexity of reality,
while Smith’s types tend to reduce that complexity to synthetic units the mind can retain
and reflect on.

It is interesting to consider the differences between the Kuper-Smith points of depar-
ture and Hooker’s legal approach. Kuper and Smith start from the defining situation of
cultural diversity within a nation before examining the range of social and political
concomitants of that diversity in a series of instances. Hooker starts with a situation in
which a whole legal system has been transplanted and ends up by talking about the
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remarkable persistence of cultural—hence, legal—diversity, despite transplants intended
to produce unified legal systems.

In each case, Hooker briefly reviews the historical sequences attendant upon the
introduction of the imported legal order; sketches the outlines of the indigenous legal
system; gives a valuable introduction to the major statutes and cases under the introduced
system; and tries to fill in the definitions, perceptions, and perspectives in each setting.
He attempts to cover a vast territory, including: (1) British colonial law and written
systems of religious jurisprudence (Hindu, Burmese, Islamic); (2) British colonial law and
customary law (African, Malay, Chinese); (3) French colonial law; (4) Dutch colonial
law (Indonesia); (5) English law in the White Dominions and in the United States (the
legal status of indigenous peoples); (6) the voluntary adoption of Western laws (Turkey,
Thailand, Ethiopia); (7) legal pluralism in the Soviet Union. Since Hooker skims this
vast material in a mere 600 pages, the sections are quite compressed, but each presents a
very clear and useful introduction. The bibliography is extensive and invaluable. It is a
pity that Hooker does not seem to have known about the work of Kuper and Smith in
time to comment on its framework and perhaps even to incorporate some of its organiza-
tion into his own approach. Scattered through the descriptive parts of Hooker’s book are
a number of very interesting interpretations and comments by the author, who has
achieved much more than a simple compilation. His preface gives the key to his interest.

The fact is that, despite political and economic pressures, pluralism has shown an
amazing vitality as a working system. It may well be that it—and not some
imposed unity—should be the proper goal of a national legal system. Indeed,
even within developed nations themselves, there are signs that a plurality of law
is no longer regarded with quite the abhorrence common a decade ago. [1975,
p. vii]

The far-reaching political implications of such views do raise the question of whether
legal pluralism is a stage in a historical process, operating in the direction of unification,
or whether the current political salience of cultural separatism will endure, and with it its
legal concomitants. The future of legal pluralism in new nations is discussed briefly by
Laura Nader and Harry Todd in their editorial introduction to The Disputing Process: Law
in Ten Societies (1978). Many of the articles in the book, all by Nader’s students, concern
the choice of a “remedy agent” in situations of dispute. The exercise of choice involves
recognition of the substantial differences between the internal legal system of the ethnic
group being studied by the anthropologist and the national legal system, strong prefer-
ences often being shown by disputants for their indigenous mode of handling things.
Nader and Todd argue that there is a case against legal homogenization. They see the
homogenization of law as a form of domination, a way of consolidating “power positions.”
“In a stratified society the ruling elite have much to gain by invoking homogeneity, since
it is their culture, or that to which they have adapted, which sets the standard for
homogenization” (p. 33). Even accepting the underlying sympathetic intention of this
statement “the notion that homogeneity, the state, success and progress, all go hand in
hand” should not go unquestioned. There remain serious problems with identifying
cultural heterogeneity and legal pluralism with a “better deal for the powerless” (p. 33).

South Africa offers an excellent example of the use of pluralism to enhance stratifica-
tion. Caste systems represent another form of legal pluralism founded on hierarchy.
Hardening ethnic boundaries with the help of plural legal systems does not necessarily
benefit those so segregated. “Enclaving” can be a form of exclusion.
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Neither legal heterogeneity nor legal homogeneity can be regarded in the abstract as
oppressive or benign. The evaluation depends both on the political uses to which the
policies are put and on the historical circumstances. Questions of domination and subor-
dination—mixed as they are with regionalism, localism, and pressure for ethnic auton-
omy—generate considerable heat in the multicultural nations of the world. The head-
lines of the West not only concern the Kurds and the Baluch but also the bombs of the
Basques, the activities of the Scottish separatists, and the burnings of English summer
cottages in Wales. These issues will not soon subside. (For some interesting work on the
politics of ethnicity and retribalization in modern contexts, see Cohen 1969, 1974a,
1974b.) From the perspective of an approach to law that uses.the disciplines of social
science, there are ample reasons to identify legal pluralism as a major “type” and to
examine the general and special characteristics of the great range of instances in which it
has occurred. Hooker’s is the major book in the field to date, but the growing recognition
of the importance of the topic of legal pluralism is evident. For example, the old Journal of
African Law Studies has broadened its scope and has been renamed the Journal of Legal
Pluralism. Edited by Professor John Griffiths of the law faculty of the University of
Groningen in the Netherlands, it provides ongoing papers on the subject.

Leo Pospisil (1971) and Lawrence Friedman (1975) employ a much broader concep-
tion of the topic, which extends the definition of legal pluralism to include much more
than ethnocultural differences. Pospisil thinks of law as always situated in society at a
multiplicity of organizational—hence, “legal”—Ilevels. In a somewhat different state-
ment of the matter, Friedman mentions “the existence of distinct legal systems or cultures
within a single political community” (p. 196). He identifies three major types—cultural
pluralism, political pluralism, and socioeconomic pluralism—subdividing each into two
subtypes—“hierarchical” and “horizontal.” Thus cultural pluralism is divided into hierar-
chical colonial systems and horizontal multicultural types. In the latter, the laws of the
several ethnic groups in the polity apply to particular cultural communities, without any
implication of superiority of one system over another. Political pluralism includes hierar-
chical legal systems (such as the relation between federal and state governments in the
United States) and horizontal federalism (such as the relation of the individual states of
the United States to each other). Socioeconomic pluralism includes distinct legal systems
for different status groups and de facto distinctions made in the legal system as it is applied
to rich and poor (pp. 196-99). Friedman applies the term “pluralism” so broadly that it
requires substantial subspecification to clarify each “kind.” There can be no argument
about words and taxonomy, since each writer can create particular definitions; but readers
should be aware that legal pluralism does not have the same meaning for everyone.

Quite apart from the question of ethnic separatism, instances in which a whole or
partial legal system is transferred from one setting to another can, at the very least,
provide social science with a “quasi-experiment” in which one variable is held constant
while others change. Alan Watson (1974) argues that subsequent divergences reveal a
great deal about the nature of legal development and that the study of comparative law
should be confined to “Legal History concerned with relationships between systems” (p.
6). His Legal Transplants, which makes the case for a rigorous approach to legal develop-
ment based on historical evidence, is sharply critical of the use of general evolutionary
models to fill in the gaps or to provide interpretations. One can share his preference for
hard evidence without finding congenial his limiting definition of comparative law as an
academic discipline. Certainly “legal transplants” are a major feature of legal systems
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around the world, and the study of subsequent developments from the point of view of
social science could be extremely fruitful.

In the early days of independence in the Third World, it appeared that studies in “law
and development” would provide some important data. The first wave of excitement was
overly optimistic and often sociologically naive (for bibliography and critical comment,
see the assessments of law and development studies by Trubek and Galanter 1974;
Merryman 1977; Burg 1977). Work in this field was markedly ethnocentric. The un-
thinking assumption that American models would work anywhere was not infrequently
shared by some officials in the receiving countries. John H. Merryman (1977) notes that
“[tlhe mainstream law and development movement, dominated by the American legal
style, was bound to fail and has failed.” He offers reasons for this circumstance.

[IIn third world law and development programs the American actor has neither a
reliable “feel” for the local situation nor an explicit theory of law and social
change on which to base his proposals. His only recourse is to project what is
familiar to him onto the foreign context. [p. 480]

These characteristics: unfamiliarity with the target culture and society (includ-
ing its legal system), innocence of theory, artificially privileged access to power,
and relative immunity to consequences, have been typical of many law and
development proposals and programs for the third world. [p. 481]

Robert B. Seidman (1978) sees the failure of investigations into law and development
as a problem of Marxist paradox—“How to use an authoritarian legal order to forge a
participatory society?” (p. 470). For those who neither share Seidman’s certainties nor
have an exaggerated faith in the capacity of laws and legal institutions by themselves to
create new societies, much can undoubtedly still be learned from the experience of the
developing countries. Legal pluralism, in the sense of both “transplant” and “ethnic
separatism,” is a significant part of the story, though by no means the whole.

In the social sciences, some major revisions of theory are likely to result once the
importance of legal pluralism is more generally acknowledged. For one, evolutionary
paradigms of law must be elaborated to take legal pluralism sufficiently into account. At
present they usually ignore it as a “type,” a “stage,” or even a factor, though historically it
is a pervasive phenomenon. At best, legal-cultural pluralism seems to be treated as a
phase that precedes uniformity—an end that, as noted earlier, is by no means always
attained or even desired. Multicultural and multinational legal arenas seem to be here to
stay. Second, social science will have to readdress the question whether law is culture-
specific, and/or which laws are involved when and for whom. This inquiry is closely
connected with the still deeper issue of the forms and conditions by which law can be
innovative.

A somewhat gloomy aspect of this question has been addressed in The Imposition of
Law, edited by S. B. Burman and B. E. Harrell-Bond (1979). The essays deal both with
culturally plural and with relatively homogeneous settings. Gamely acknowledging that
their title may be misleading, the editors clarify their position by adopting the perspective
of one of their contributors, R. L. Kidder, who sees the focus on imposition as the wrong
question (p. 296), the right questions being those concerning the “social distance be-
tween the lawmakers and governed” and “the layers of intervening organizational com-
plexity.” These, he contends, “may be used as a measure of how external a legal system is
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to the community on which it is enforced” (p. 5). Vilhelm Aubert’s contribution makes a
similar theoretical argument (pp. 27-43).

Two substantive papers in this lively collection show some of its methodological
variety. One, by Leopold Pospisil, titled “Legally Induced Culture Change in New
Guinea,” relates a sequence of transformations in the Kapauku system that flowed from
particular colonial policies. He stresses the differences between the indigenous normative
system of the Kapauku and incompatible Dutch and Indonesian rules to which the
Kapauku had to adapt (pp. 127-45). In contrast, Richard Abel, in “Western Courts in
Non-Western Settings: Patterns of Court Use in Colonial and Neo-Colonial Africa,”
deals with an entirely different kind of evidence and interprets it by means of a quite
different method (pp. 167-200). Abel’s evidence consists of aggregate statistics concern-
ing court use. He tries to explain shifts in the figures by using a generalized model of
“tribal,” as opposed to “modern,” society, with concomitant generalized litigant motives
and litigant perceptions. Abel uses his models to develop a series of propositions, which
he puts forward as hypothetical explanations of variations in the figures. His carefully
constructed, lawyerly brief rationalizes a closed body of data in terms of explicit a priori
models and assumptions. The conclusions can only be as sound as the very general
assumptions, and there may be some alternative explanations, but the clarity and in-
genuity of the argument are well worth consideration.

Whatever their differences of data and method, Pospisil’s and Abel’s papers have in
common a focus on historical materials, on change over the years. The interest in legal
history rather than in static legal cultures seems to be a powerful trend in comparative
work (see, for example, the analysis of the history of crime in Sydney, London, Stock-
holm, and Calcutta in Gurr, Grabowsky, and Hula 1977). The papers in the collection
edited by Burman and Harrell-Bond show that the situation that produces a perceived
instance of “imposed” law is most colorful and clear where cultural contrasts between the
dominant and the dominated act like labeled radioactive tracers in the body of the
receiving culture. It is apparent from the theoretical content of the growing literature on
multicultural systems that this is being treated not as a narrow or exotic topic but as one
that will eventually have implications for the interpretation of change everywhere.

ANGLO-EURO-CENTERED WORKS AND THE “OTHERS”
National, Religious, and Ethnic Legal Systems

A good deal of the introductory literature on “whole” legal systems that is comparative
in intention perforce treats particular legal systems as coherent entities. Some works go
even further, to group the historically related systems of several polities into “legal
families.” In part, no doubt, this practice serves to facilitate the nearly impossible prob-
lem of description and compression. But in part, such organization also expresses an idea
about the importance of cultural connection, “stylistic” coherence, and historical
provenance. A good example is furnished in René David’s Les Grands Systémes de Droit
Contemporain, translated and adapted by David and J. E. C. Brierley as Major Legal
Systems in the World Today (1978). David and Brierley are very clear about their basis of
organization.

What, then, are the major contemporary legal families found in the world today?
There would appear to be three at least which occupy an uncontested place of
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prominence: the Romano-Germanic family, the Common law family, and the
family of Socialist law. . . . There are other systems. [p. 21]

Their categorization into European, Anglo-American, and Socialist is evident in the
allocation of space. Out of the book’s 584 pages, 420 are devoted to the three listed
“families.” All the “other systems” are compressed into the very short compass of 100
pages. In a section entitled “Other Conceptions of Law and the Social Order,” David and
Brierley include a chapter on Moslem law; one on the law of India; and another on the
laws of the Far East, including China and Japan. The book closes with a chapter on the
laws of Africa and Malagasy.

Another summary of the legal systems of the world (also produced under David’s
editorship) is found in the International Encyclopedia of Comparative Law, volume 2, The
Legal Systems of the World, Their Comparison and Unification (1975). This treatment is
more extensive and organized along slightly different lines. Many of the other major
figures who appear and reappear in the bibliography of current works of comparison are
involved here as well—Konrad Zweigert, Arthur T. von Mehren, E. Cotran, Charles
Szladits, J. Duncan Derrett, Tony Weir, G. Sawer, Hessel E. Yntema, and others. The
first chapter is titled “The Different Conceptions of Law” and includes Western, Social-
ist, Moslem, Hindu, Far Eastern (China and Japan), and African models, each article
written by a different contributor. Chapter 2, “The Structure and Division of Law,”
addresses essentially the same array of legal “families” and countries. David contributes
chapter 5, “The International Unification of Private Law.” Chapters 3 and 4, not yet
published, will be titled, respectively, “The Sources of Law” and “Comparative Law.”
Each contribution ends with a short bibliography of important works. In the introductory
book, David and Brierley comment on their basic method of classification into “families.”

This grouping of laws into families, thereby establishing a limited number of
types, simplifies the presentation and facilitates an understanding of the world’s
contemporary laws. There is not, however, agreement as to which element

should be considered in setting up these groups, and therefore, what different
families should be recognized. [1978, p. 20]

The statement ends with a justification of the authors’ choices and criteria. “One cannot
aspire to mathematical exactitude in the social sciences”; the conventional comparativist
idea of a legal “family” overcomes the inconveniences raised by dealing with the law as
the separate systems of many nation-states. It also copes with the historical connections
among legal systems, and hence the affinities of content and “style.” David’s purpose is
clearly to make easily accessible a body of information nonspecialists are unlikely to be
able to assemble.

The concept of legal families presents a classical solution to a difficult problem of
presentation and simplification. But by its own definition, the concept glosses over the
great differences that often exist in the actual workings of systems that, for historical
reasons, have a formal likeness. A gentle critical comment has emphasized the fact that
the classification into legal families, while a convenience to the synthesizing writer, is not
an explanatory concept.

The classical typology explains very little except the formal sources of those traits
selected as “basic.” But the traits are singled out as basic traits precisely because
they make a scheme of classification possible. If we know what “family” a country
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belongs to, what else do we know about the society? Can we predict anything

about its politics, society or economy? Its level of development? [Friedman 1975,
p. 202]

In view of the general success of David and Brierley’s volume in achieving its introduc-
tory purpose, it is perhaps ungrateful to object when in the section on Africa south of the
Sahara, the authors note that in these parts of Africa “[o]bedience to custom was gener-
ally spontaneous, since it was thought that one was obliged to live as one’s ancestors had;
the fear of supernatural powers and of group opinion were most often sufficient to assure a
respect for the traditional ways of life” (p. 505). This statement repeats, at least by
implication, something very firmly embedded in the legal literature about “customary”
law—the idea that, more than in other systems, it was obeyed without need for enforce-
ment. There is also an implication that conformity in more complex societies is produced
through different processes.

Similar assertions can be found elsewhere in the anthropological literature, all of them
misleading in two ways. One, they simply postulate some obvious greater “spontaneity”
of obedience and greater conformity in less complex societies than in more complex ones.
There is little hard evidence to support such a quantitative statement about incidence.
Two, they deliberately ignore such techniques of enforcement as exist in these societies;
although these methods are often quite different from those of modern governments, they
may nevertheless have effective coercive force. These questions are relevant to more than
“customary” law; they bear on the sociological understanding of order and disorder in
complex societies, the relationships, incentives, and pressures involved. Nowhere is
social order or disorder adequately explained by reference to the strength or weakness of
“tradition.”

J. Duncan Derrett attacks an analogous and common causal explanation in his editor’s
preface to An Introduction to Legal Systems (1968). Derrett makes his critical point about
religion as a basis of law, since his book includes articles on Jewish law, Islamic law, and
Hindu law. He writes, “One must avoid the error of supposing that any true law is based
on religion or philosophy as such. . . . What is exacted in the name of religion is usually
required for other purposes than the religious” (p. viii). He goes on to mention “the rules
against usury in Jewish and Islamic law, or the rule in Islamic law that a gift is not
completed without a transfer of possession,” noting that the conventional idea that these
are “derived from religion” dies hard, even if one knows that these rules are due “in the
first place to a primitive view of the need for reciprocity in a compact society, and, in the
second place, to somewhat primitive canons of evidence” (p. ix). Further, “religion is not
a true source of law, but, at most, part of the conceptual framework within which a legal
system and legal propositions take their place” (p. xix). Attributing specific legal ideas to
types of social relations and the information systems associated with them, Derrett allows
no significant causal place to the religious and ideological framework within which these
legal ideas are set.

There is substantial evidence to support this view for some matters, and the rules
Derrett cites are of that kind. The rules about usury and about the transfer of property are
found in many small-scale societies in association with a wide variety of religions. Corre-
lations of this sort or their absence are an excellent advertisement for wide comparisons.
But there are other issues to which the particulars of religion and ideology are pertinent.
Derrett’s generalization seems too broad.
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The work Derrett has edited has a scope different from that of the volume by David and
Brierley and can be used as a complementary resource. In addition to articles on Jewish,
Islamic, and Hindu law, there are chapters on the laws of Rome, China, Africa, and
England. “The systems of jurisprudence chosen for treatment in this book were chosen
because they are ‘historic’ ” (p. xiii). The strong orientation of David and Brierley’s
book, on the other hand, is modern and current, though the authors do address the
historical roots of the “legal families” they describe. Derrett’s anthology, the work of a
number of authors with varied interests, has a much less integrated perspective. Pleading
strongly for wider comparative knowledge, Derrett offers his book as a contribution in
that direction. “One may wonder whether now a man can call himself educated who,
having studied, for example, English law for three years goes into the world as a ‘lawyer’
and has never heard of other systems of law” (p. xiii).

Another nominally global attempt to cover the world’s legal systems translated into
English—An Introduction to Comparative Law: volume 1, The Framework, and volume 2,
The Institutions of Private Law (Zweigert and K6tz 1977)—in fact gives even less space to
the “other” legal systems than do David and Brierley. Almost the entire first volume is
devoted to the Romanist, Germanic, Anglo-American, and Socialist legal families. A
review of this “important contribution to legal scholarship” points out that, although it is
entitled “An Introduction . . . the work’s remarkable qualities can be fully appreciated
only by one with considerable comparative learning” (von Mehren 1979, p. 349). While
he has some reservations about the institutions chosen by the authors as typifying particu-
lar systems, von Mehren assures his readers that “[t]he book is of great value, not to the
neophyte alone, but also to the comparatist and to the student of domestic law who seeks
a deeper understanding of the areas of substantive law discussed” (p. 349). Thus, though
David and Brierley’s Major Legal Systems, Derrett’s Introduction to Legal Systems, and
Zweigert and Kétz's Introduction to Comparative Law are not “social science” books, all
embody a strong sense of the significance of sociocultural differences and their impor-
tance to a broad understanding of all law.

Even undergraduate students are now provided with materials to foster a taste for
comparisons. Henry W. Ehrmann’s Comparative Legal Cultures (1976) is a brief textbook
intended to entice students into comparative studies. If the lively comparative interest
currently manifested by these publications (and by the many editions through which
David’s book has gone, including a recent paperback version) develops further, one hopes
that other works will appear in which more attention is given to social context, balancing
the material on doctrine and institutions. It is noteworthy that one of the declared
purposes of these introductions is to make accessible and easily understandable materials
that were once the monopoly of the specialist. The same is true of the great proliferation
of noncomparative books, all of them introductions to the law of one or another group. A
few examples are John H. Merryman on civil law (1969), von der Sprenkel on Manchu
China (1962), John A. Crook on Rome and Roman law (1967), A. R. W. Harrison on
the law of Athens (1968, 1971), N. J. Coulson on Islamic law (1964), Joseph Schacht on
[slamic law (1964), and von Mehren on Japan (1963). These are only a few illustrations
of a vast literature of this kind. Anyone interested in new books and articles in English in
this field would do well to have a look at Charles Szladits’s A Bibliography on Foreign and
Comparative Law (1975 to date), an ongoing project that is well arranged, easy to use,
and sensibly annotated.

Studies written by legal scholars tend to discuss complex societies with written legal
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traditions. Anthropologists have tended to avoid these materials, although that attitude
may well change. Monographs on the law of lesser-known peoples also abound. A
bibliography of some of these works, “The Ethnography of Law: A Bibliographic Survey,”
was assembled by Laura Nader, Klaus F. Koch, and B. Cox (1966). An even more
ambitious bibliographical project, Introduction Bibliographique & I'Histoire du Droit et a
PEthnologie Juridique, under the editorship of John Gilissen, was started in 1963; several
volumes have appeared.

Assembling a roster of the legal systems of the world virtually requires a worldwide
ethnographic bibliography, a formidable list. As a general rule, the more exotic the
society, the more likely it is that its law will be presented as part of a general sociocultural
description and that the level of detail will be unsatisfactory. Legal anthropologists
account for some notable exceptions to this rule. Lawyers interested in quick access to
bibliographic material from anthropology in English that can supply ethnographic exam-
ples for comparative purposes will find two resources particularly useful. The Annual
Review of Anthropology, edited by Bernard Siegel, regularly publishes summary articles
reviewing current literature on specialized subjects. Two articles on law and anthropology
have been published thus far by Moore (1970) and Jane F. Collier (1975). But many
other articles in the Annual Review volumes are relevant to law and would be of interest
to comparativists; they include articles on kinship, economics, and politics.

The second resource—or rather, pair of resources—are the Human Relations Area
Files and the Ethnographic Atlas, both brainchildren of G. P. Murdock. Though the files
are published in New Haven (dating from the time when Murdock was at Yale), they are
subscribed to by a number of major libraries throughout the United States, where replicas
are housed. The collection consists of file cards organized according to subject, on which
items of information are reproduced verbatim (with attribution) from hundreds of eth-
nographies. Thus, if one were interested in discovering what forms of land tenure were
associated with particular kinds of agriculture, it would be possible to gain a quick
overview of the subject by consulting the files, which also provide an initial ethnographic
bibliography. Even though it is always necessary to go beyond the files themselves to
complete any piece of research, the files are an excellent place to start.

A simpler and more accessible resource is the Ethnographic Atlas published in the
journal Ethnology (edited and published by the University of Pittsburgh since shortly after
the time of Professor Murdock’s move from Yale to Pittsburgh). Readers are also referred
to G. P. Murdock’s “Ethnographic Atlas: A Summary” (1967a; see also 1967b; Naroll
1970, 1973). The Ethnographic Atlas puts in coded form the key “diagnostic” features of a
large sample of societies and cultures, supplying the bibliographical references from which
the information was drawn. Thus it is possible to see at a glance the preponderant social
forms and the cultural settings in which they occur. Again, since context is essential to
interpretation, it is always necessary to go back to the sources, but the Adas can provide
an initial guide both to sources and to the worldwide distribution of certain basic charac-
teristics and types. Though law was not one of the central interests of the classifiers, there
are nevertheless ways of using these materials for purposes of comparative law.

A recent notable and monumental project that examines particular problems compara-
tively rather than looking at whole systems suggests by its very existence that things are
stirring in the woods and that important new materials are being collected. This enor-
mous, multivolume series, Access to Justice, under the general editorship of Mauro Cap-
pelletti and Bryant Garth (1978-79), is a continuation of earlier comparative work on
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civil litigation and on legal aid (see Cappelletti and Tallon 1973; Cappelletti, Gordley,
and Johnson, Jr. 1975). The first volume of Access to Justice (in two books) contains
twenty-three national reports on the cost of justice and national approaches to problems
of access. These are responses to a detailed questionnaire central to the project. The work
also includes a general report on the major barriers to effective access and the various
reforms that have been attempted. Volume 2, also in two books, is entitled Promising
Reforms and Institutions. Among other subjects, it gives much attention to the current
lively interest in conciliation and mediation as an alternative means of resolving disputes.
Volume 3, Emerging Perspectives and Issues, assembles a miscellany of papers on a wide
variety of topics, most concerning British and American developments, but including
one paper on India and one on Africa. The fourth volume, The Anthropological Perspec-
tive, consists of a rather random collection of descriptive ethnographic articles on disputes
in a few villages and small communities in Fiji, Mexico, Tonga, Iran, and Utah and is not
comprehensive. The editor’s introduction is needlessly mechanical, missing what might
have been an opportunity to draw together the general theoretical implications suggested
by the volume’s title. The scale of the entire Access to Justice project is astounding. Few
will read the many volumes from start to finish, but there is much that is of interest in
each, and the commitment of all those involved both to comparison and to reform is
unflagging. It is very much to the credit of the editors that they have tried to reach
beyond Anglo-Euro-centered perspectives, even though their attempts to do so are some-
what scattered and uneven.

Given the range of works, the increasing accessibility of an abundant literature on the
great variety of legal systems of the world should give rise to further bold and wide-
ranging comparative work in the social sciences and in law. A few bibliographic ports of
entry have been sketched very briefly to encourage novices on both sides to cross into
unfamiliar territory. If enough people make the journey, the nature of the literature itself
may well be changed by new questions.

GRAND LEGAL COMPARISONS IN AN

EVOLUTIONARY MODE
Classical Themes That Separate Anthropologists
One Person’s Custom Is Another Person’s Law Persons reflecting on the

evolution of law from its beginnings to the present usually are us:ng such grand overviews
to make comments about our own day. The form may be an inquiry into temporal and
typological extremes expressed in dualities: then and now, their kind of world and our
kind of world, small-scale society and large-scale society; or it may take the shape of a
series of types presented on an ascending scale: simple to complex, small-scale to large-
scale, and the like. However much these may look like unbiased academic inquiries, such
investigations are usually shaped by one of two strong attitudes. Either the writer is trying
to demonstrate the extent to which modern legal systems are an improvement over past
ways of doing things, or the writer is saying that social life used to be more fair, just, and
equitable and is asking when and why things went wrong. ‘

Scholars engaged in social-evolutionary writings today are more likely to focus on how
the world came to its present sad condition than they are to celebrate, in one nineteenth-
century manner, humankind’s remarkable progress. Current evolutionary comment is
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more likely to be informed by the other nineteenth-century style. The gloomier questions
addressed by Marx and Engels often prevail. (See Greenberg and Anderson 1981 on
recent Marxisant books on law.) There is little rationalist sunshine. Many continue to
idealize the intimate communal world of the past. It is as if the conception of a vanished
community were necessary to constitute a convincing critique of the present. For some,
all hierarchy and all inequality are evil. The benign conception of government embodied
in Hoebel’s chapter (1954) about evolutionary growth of law is in sharp contrast with
Donald Black’s more recent dark vision of the state (1976). A related issue integral to
Black’s book that blooms academic season after season is one that also occupied the
classical social evolutionists: the possibility of a future order without government. Is
the story of the growth of law the story of the development of the state? If it is, should the
state be interpreted as the bringer of order and peace or as an instrument of oppression?

Like their nineteenth-century forebears, some neo-evolutionist and Marxist anthro-
pologists claim that “primitives” (living in that generic primitive community found
only in theoretical writings) have no law. These scholars acknowledge that such societies
have order and normative rules. But their lexicon regards as “customs” those rules of
stateless societies that carry obligations or prohibitions or constitute enablements. For
persons of this doctrinal persuasion there are only two great categories—customary rules
and laws of the state. There is also often the intimation that custom is internalized and
adhered to voluntarily, while law is imposed, enforced, and oppressive.

For some of these neo-evolutionists, the growth of class inequality and coercion is the
major element in human history, all else being subsidiary and distracting. A relatively
recent example of this view is represented by Elman R. Service’s attempt to redo parts of
Lewis Henry Morgan’s Ancient Society (Service 1975; in a similar vein, see also Fried 1967
and S. Diamond 1971). These writers have had considerable influence in one sector of
anthropology and epitomize a view of primitive order that has wide currency outside the
field. They take the position that all nonegalitarian orders are ultimately maintained by
force and that the main lines of political evolution have been from egalitarian societies
without coercive institutions to stratified coercive state systems (Service 1975, pp. 86,
291; Fried 1967, pp. 1420, 145, 235; S. Diamond 1971, p. 47). Law is perceived as an
adjunct of the state and the state as a collection of institutions used to maintain a class
structure (Fried 1967, pp. 20, 235). Just as this school emphasizes the authoritative
element and inequality in state systems, it stresses the consensual element and equality in
prestate systems.

In one section of his book, Service advances the general thesis that in primitive
societies custom is effectively internalized by all but deviants and is constantly reinforced
by the community through the double inducements of mutual support and good fellow-
ship (1975, p. 83). In this situation exchange and affection are effective substitutes for
coercion. But elsewhere in his book Service writes, “It is very common in primitive
society that a delinquent’s own group will plot to do away with him if all other means fail
to control him” (p. 54). Does compliance exist to avert “being done away with” or
otherwise punished, or is it to obtain reciprocal favors, love, and esteem? How is one to
know? Since both elements are present in all social systems, simple or complex, how is
the ethnographer to decide whether the carrot or the stick is operative in a given
situation, let alone in that abstraction, the society “taken as a whole”? These neo-
evolutionists tend to stress the carrot in prestate systems and the stick in state societies. |
would argue that both are universal properties of group social life, which appear in very
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different forms in different settings. The difference in form is critical, not trivial. But to
put the issue as if it were a matter of the simple presence or absence of inequality and
hierarchically imposed coercive force is to distort the data egregiously. I agree instead
with Eric Wolf (1981, p. 55) when he says, “In contrast to others . . . who tend to see
societies built up in the kin-ordered mode as egalitarian, I argue instead that they are
replete with real inequalities and plagued by resulting tensions.”

The most fundamental inequality in social life, omnipresent in prestate societies as in
modern ones, is the asymmetry of power between the individual and the group. The
Durkheimian vision of early law, enlarging on this point, imagined that the group would
always descend in outrage on any individual who broke the rules, this “criminal” law
being the original form of law (1964). The asymmetry between individual and group is
undeniably a potentially coercive dimension of group life. But such an analysis disregards
one point of major importance in understanding the “law” in many prestate systems—
that often subgroups and factions in such societies have competing or conflicting loyalties
and interests, and individuals can and do mobilize them in their cause. Knowledge of the
way such opposing alignments operate and their importance to law is one of the principal
advances in understanding that have developed in social anthropology since the great
classical writers on legal evolution began puzzling over “primitives.”

Information about such conflicts contributed to legal studies an awareness that disputes
in prestate societies are often settled by means that make no claim to being instances of
the “application” of rules. Disputes are often pursued and settlements arrived at for
political ends. A study of the Shavante Indians of the Brazilian interior notes:

Among the Shavante . . . all legal “cases” are political issues in the sense that
they can only be heard in the men’s council, where their resolution depends
largely on the relative strengths of the factions. A dispute which does not become
a factional matter is not technically a dispute at all. It has a status similar to that

of a disagreement which has not been taken to court. [Maybury-Lewis 1974,
p. 179]

Norms may be alluded to in such proceedings, and they certainly form part of the cultural
background, but such dispute settlement is not the occasion for “norm enforcement” in
the modern Western sense. Comaroff and Roberts have addressed the subtle place of rules
in one such African system in great detail (1981). There is growing attention to the
negotiability of rule and position as fundamental to some social systems (Rosen 1984).

Philip H. Gulliver introduced the first extensive field material on dispute settlements
through such processes of “political” contention. The phenomenon, first described in
Social Control in an African Society (1963), was developed further in Neighbors and Net-
works (1971) and in a number of articles. In the 1963 work, his initial extended state-
ment on the subject, Gulliver tried to distinguish between two major types of dispute
settlement. In the judicial type, the outcome was determined by third-party, rule-
governed decision. In the political type, with which his work is largely concerned, the
outcome, arrived at through negotiations, was determined by the relative power of the
parties and their backers. Gulliver (1979) eventually revised some of his initial defini-
tional categories and expanded the scope of his approach, perhaps partly in response to
Moore’s critique (1970). Gulliver’s original perspectives were instrumental in organizing
a subsequent conference of the Association of Social Anthropologists on the relative
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importance of norms and politics or “power” in dispute settlement in a variety of soci-
eties. This conference resulted in a published collection of papers (Hamnett 1977). The
theme of the varying place of norms in legal dispute and discourse was further developed
by Comaroff and Roberts (1981).

It could be argued that evolutionary and typological issues are implicit in these discus-
sions. Has there been in the course of history a movement from systems predominantly
given to managing disputes through “political” means to systems predominantly com-
mitted to adjudication? Has there been an overall tendency to move away from situa-
tional negotiability in the direction of rule standardization? And do any present-day
societies epitomize these types? Although these issues could be said to be implicit in the
intellectual tradition that lies behind these anthropological works, neither Guiliver’s
books, nor the papers in Hamnett’s Social Anthropology and Law, nor Comaroff’s and
Rosen’s legal/ethnographic writings are directly occupied with large-scale evolutionary
comparison. Comparative issues are of necessity library problems, and anthropologists are
predominantly field workers. With a few notable exceptions, anthropologists interested
in law tended to write ethnographies and to address questions about one people at a time,
since that is the normal task of field work. (For other examples in the last decade of
single-locality, essentially noncomparative legal ethnography, see Engel 1978 on a provin-
cial Thai court, Starr 1978 on disputes in a Turkish village, Snyder 1981 on legal change
in southwestern Senegal, Benda-Beckmann 1979 on the durability of concepts of prop-
erty in West Sumatra, Moser 1982 on rural Taiwan, Gordon and Meggitt 1985 on the
highlands of New Guinea, and Moore 1986 on an African system of “customary” law.)

A good deal of field work is focused on the open-ended exploration of defined prob-
lems. Comparative analysis may come afterward; but the stage of comparison is often not
reached at all. Laura Nader has sought to overcome this deficiency by trying to persuade
her students to concentrate on common problems as they study law in the field in
different societies (Nader and Todd 1978). Although comparative in intention, the
volume of their papers she edited makes only more evident the seriousness of the problem
of comparability. When materials are collected by many different persons with different
interests, working in different societies, the results are not comfortably equivalent. No
wonder, then, that large-scale comparisons of whole legal systems are seldom attempted.

There has been a recent effort to fill that gap. Katherine S. Newman (1983) has
published a revised version of her doctoral dissertation in which she compared legal
institutions across more than 60 preindustrial societies. Newman characterizes her inter-
pretation as Marxian or materialist. But, in fact, for all its Marxist nomenclature, the
analysis has much in common with G. P. Murdock’s correlational studies undertaken in
the 1940s and 1950s and with earlier work (Hobhouse, Wheeler, and Ginsberg 1915;
Diamond 1971; Murdock 1967a and 1967b). The project is typological rather than
historical, and by implication evolutionary. Newman groups “preindustrial societies into
seven basic categories according to the level of their forces of production: (1) hunting and
gathering, (2) fishing, (3) pastoral, (4) incipient agriculture, (5) extensive agriculture,
(6) intensive dry agriculture, and (7) intensive wet agriculture” (p. 111). She then works
out a typology of correlated political and legal institutions. There are no great surprises
here, factual or theoretical, for those who know the literature. For example, few would
doubt that in general “the greater the degree of development of the forces of production,
the greater the degree of social stratification” (p. 123). These and other similarly well-
established theses (and also, to do her justice, many refinements of them) are examined
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by Newman as hypotheses. Cross-cultural sampling is used to “test” the hypotheses, in
fact, to show the statistical demonstrability of the connections already postulated.

When Newman moves on to discuss the “functions” of legal disputes and legal rules,
her thesis is that “legal behavior is oriented toward and straining to accomplish the
containment of structurally generated conflict” (pp. 138ff.). Her discussion of the kinds
of recurrent disputes and rules associated with particular modes of production is somewhat
tautological, but she forges through her preconstructed types undaunted. That law is
concerned with hierarchy and unequal access to resources and power wherever these exist
is something less than a newly discovered fact and generally implied in the definition of
law itself. There are many questions of definitional assumption involved here that could
profit from more self-conscious examination. One can plausibly advance a more complex
argument, that “law” necessarily is involved both in “structure” and in the “contradic-
tions” in “structure.” But everything depends on what is meant by those terms and what
sort of dynamic is assumed to link the phenomena to which they allude. The comparative
method Newman has used does not leave much space for the examination of such
theoretical issues nor for inquiry into historical sequences.

Inherent in the enterprise of comparing whole societies in this wholesale way is a
tendency to interpret societies as coherent, logically consistent entities. In any hands,
the consequent heuristic simplification into types not only tends to produce ahistorical
analyses, but also generates rather flattened synchronic ones. The “type” tends to become
a static composite, a construction, removed from actual ethnographic instance. Newman
struggles to avoid being misunderstood as simplifying in this way by making many specific
allusions to snippets of ethnographies and by making innumerable theoretical disclaim-
ers. Thus, she protests frequently to some unseen critics and says such things as, “This
should not be taken to suggest that law has only economic functions; it clearly plays other
roles as well. Nevertheless, I am arguing that the regulation of social relations of produc-
tion is a crucial function of law” (p. 138). There is much more about modes of production
in this book than there is about law. Inevitably, in the end, the vast project Newman has
designed for herself is very selectively addressed.

In the last decades, two lawyers have also chosen to write on “primitive” law in an
evolutionary mode—Simon Roberts (1979) and A. S. Diamond (1971). Diamond’s
book, a version, revised repeatedly, of earlier works, remains rather old-fashioned, for-
mal, and legalistic. Roberts’s approach, while more trendy and socioanthropological,
covers a different territory. However, both, like Newman, proceed from a political—
economy perspective, classifying “early” law in terms of the kind of society in which it is
found, rather than proceeding from particular legal ideas or institutions.

Roberts’s book is intended as a textbooklike introduction to the range of premodern
societies and their modes of handling conflict. He writes in general terms about ways of
maintaining social order and structural continuity before addressing mechanisms for
handling conflict. These topics are followed by four brief chapters on nomadic societies,
cultivators, stateless societies, and the state. Roberts concludes with chapters on fighting
and talking and on rules and power before closing with a very brief discussion of some of
the themes in the literature. Roberts eschews statistics and settles for clear prose. The
focus throughout is on disputes and their settlement in a variety of political settings.

Roberts does not explicitly use the distinction between custom and law to separate
prestate from state systems, but in avoiding the use of the word law when discussing
prestate societies, he shows the extent to which his analysis is informed by neo-
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evolutionary approaches. Giving primacy to bilateral or mediatory resolution of dispute
in stateless societies, he concludes that, where such systems involve third-party interven-
tion, the “mode of intervention is restricted” (p. 134). The statement certainly applies to
those societies that are politically least complicated and least hierarchical, but it is a
contestable generalization when applied to certain chiefdoms. The neo-evolutionist
mode of analysis can be most effective when discussion deals with the extremes—the
simplest acephalous systems and the fully developed state—but it is seldom subtle enough
to account for intermediate types of centralized organization, such as chiefdoms and
“segmentary states,” tending to give them short shrift. Roberts shares with other neo-
evolutionists the notion that, in the absence of a centralized state, “it may be highly
misleading to see force as the ultimate incentive towards compliance with socially ac-
cepted rules”; like others, he characterizes the withdrawal of social contact and economic
reciprocity as “quite the reverse of what we commonly understand as coercive force” (p.
27). He underestimates the effect of such measures. Roberts’s limited definition of “coer-
cive force” notwithstanding, it is clear that in most (all?) societies economic costs and
penalties can be coercive and, in primitive economic conditions, may even have seriously
threatening implications. Indeed, in what society is crude physical force the principal
incentive toward compliance?

Roberts’s book is subtitled “An Introduction to Legal Anthropology,” but the author
hastens to note on the first page of his preface: “Despite the sub-title, it must be said that
this is not a book about law” (p. 9). His entire first chapter is devoted to answering his
own question, “Why Not Law?” (pp. 17-29). He replies that to use the “legal model”
drawn from our society to analyze others is inappropriate, and he goes on to define that
legal model as one whose “point of departure” is a clearly defined corpus of legal rules,
which “can provide little help in the study of these groups” (p. 26). Roberts goes even
further when he says speculatively that we cannot “be sure that people in another culture
will think and speak in terms of ‘ought’ propositions at all” (p. 26; see also p. 170). (One
wonders how children in such imaginary societies might be enculturated?) Roberts has
since clarified his position. In Rules and Processes (1981) he and the anthropologist John
Comaroff have analyzed the complex relationship between norms and actual outcomes in
disputes among the Tswana, with considerable attention to the rhetoric involved. Their
analysis shows that the “normative repertoire” is clearly present in Tswana thought and
speech, but that to understand its pertinence to social life is to go far beyond any simple
list of rules.

For some time, there has been growing interest in comparing oral and written litera-
ture. Yet only a few of the important differences between oral and written law have been
noted. Consequently, it is a matter of no small interest that in Roberts’s earlier book
(1979) he emphasizes the importance of talking in the resolution of dispute and that he
and Comaroff stress the linguistic aspects of Tswana dispute in Rules and Processes. There
is good reason to consider further the nature of spoken law (see, for example, the limited
approach in S. Diamond 1971, pp. 39-48).

A short provocative book on literacy and thought has pertinence to these questions. In
Jack Goody’s The Domestication of the Savage Mind (1977), law is not discussed. Goody’s
oblique purpose is to show that much of the “grammar of culture” worked out by Claude
Lévi-Strauss is a form of cognitive systematization superimposed by the literate an-
thropologist on the cultural materials of a nonliterate society. It is Goody’s contention
that the “structuralism” reflects literate habits of thought that do not exist in that form in
the cultures analyzed by means of it.
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The general discussion is suggestive for theories of law, since it clarifies the difference
between applying intellectual capacities to written materials and applying them to living
situations. Goody emphasizes three points. First, he notes that the critical analysis of
ideas embodied in a corpus of written material is an activity quite different from consider-
ation of ideas bound up in current events. Second, he stresses the cumulative nature of
recorded material, opening the possibility of compiling lists and making inventories of
information much larger than can be retained by an individual; writing gives perma-
nence—or at least durability—to ideas and information that would be evanescent if
carried in an oral tradition only, so that those materials themselves can be studied
separately from events. He mentions the contribution of writing to the cumulative
growth of knowledge, analysis, and perspective. Third, Goody points out that written
materials can constitute a standardized “model for action” for the future, in everything
from recipes to the rules and policy directives that make bureaucracies possible.

Inevitably this reflects on ethnography. Anthropologists, who come from a literate
tradition, often study peoples living in an oral tradition. The anthropologist imposes a
new organization on the gathered data and presents them in a form other than that in
which they were observed or heard. This circumstance is as true of the ethnography of
law as it is of ethnography in general. Such transformations are not only unavoidable;
they are also the essence of analysis. But the systematic understanding the literate form
and organization generate may produce a perspective that differs markedly from that of
the nonliterate actors whose “legal” activity is analyzed.

Obviously, Simon Roberts is right, as was Paul Bohannan (1957) before him, in stating
that nonliterate societies do not have “a clearly defined corpus of rules,” if that is
understood as the product of a literate tradition. The notion of “corpus” implies an
exhaustive list. “Clear definition” requires subdefinition, distinctions, doctrinal com-
mentary, records of case application, and the like. These procedures require writing and
record-keeping. By this definition, nonliterate societies cannot have “a clearly defined
corpus of rules.” Nevertheless, it is not uncommon to find members of nonliterate
societies making normative statements, and there are also observable regularities of
practice. The challenge for the ethnographer is to find a way to describe these sufficiently
processually and contextually so that they are not misunderstood by a literate audience.
That is the method the Comaroff-Roberts book (1981) seeks to clarify. The current
anthropological interest in this problem is in part a development of sociolinguistics, in
part a reaction to the normative style of earlier ethnography, and also to some particularly
unproductive examples of the “rule approach.”

The work of A. S. Diamond along these lines represents an example of immense
scholarly effort impaired by a lack of such sociological understanding. His Primitive Law
Past and Present (1971) is a revised third edition of a book originally published in 1935.
Diamond, having read a great deal in the thirty-odd years between the first and third
editions, added much information (and not a little misinformation), but the basic frame-
work remains unchanged in all editions (1935, 1951, 1971). From the start, his interest
was in early codes, and his curiosity about the law of nonliterate peoples is a kind of
adjunct to the focus on the earliest examples of lists of written laws and their successors.
There is nothing ambiguous about his extended typology, based entirely on levels of
material culture.

There is only one time-scale, to call it so, that can be attempted, and that is the
economic, using the word in its widest sense—the progression of development of
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visible, measurable, material culture. . . . Employing then such a time-scale, our
purpose is to find the changes in the growing law that appear at every step in the
scale. [1971, p. 4]

His systematic attempt to criticize Maine for relying exclusively on Indo-European mate-
rials aimed at going beyond Maine by using a statistical approach to cultural comparison.
He did not have Lon Fuller’s more experimental turn of mind, in which Maine’s thoughts
are not taken literally but are treated “as a kind of allegory” (Fuller 1968). Instead,
Diamond was trying to reconstruct the evolution of law in a scientific manner through
the quantification of cross-cultural variation. He used The Material Culture and Social
Institutions of the Simpler Peoples (1915) as the typological and temporal framework for his
stages of development. The authors—L. T. Hobhouse, G. C. Wheeler, and M. Gins-
berg—made a major early attempt at statistical comparison by examining the ethno-
graphic data on 600 societies, classifying them according to the sophistication of the
mode of obtaining food, and trying to correlate elements of culture and organization with
each type of stage. Diamond sought to fill in the legal dimension of each stage, and to
“take up the enquiry where Maine left it” (1935, p. 1; see also pp. 346, 445).

Diamond’s purpose was serious, and he worked very hard to achieve it. He arranged his
ethnographic information according to a list of topics. Reading his books, it is not
difficult to imagine the file cards and their headings. For example, his first chapter, on the
lowest level of economic development, starts with a description of the way food gatherers
made a living and of the kinds of social units in which they lived (1971, pp. 157-162).
This account is peppered with unconnected examples drawn from a wide range of soci-
eties. Diamond proceeds by making general statements followed by exceptions or the
range of variation. He then discusses the society according to whether it has political
offices (p. 162), the nature of its kinship system—groups, who may marry whom, obliga-
tions of spouses and affines, divorce, and adoption (pp. 163—64)—the ownership of
resources (pp. 164—66), sanctions for wrongful acts (p. 166), the intimations of a bound-
ary between civil and criminal wrongs (p. 167), a list of the kinds of wrongful acts—
violence, homicide, and theft (p. 168). He concludes that there is no legal procedure to
speak of, noting, “In substance the existence of law is not to be recognized” (p. 170).

Law or no law, a reader will not discover from Diamond’s lists the way organized life is
carried on in these groups. Diamond is interested in learning only which items from his
file of legal topics, drawn from societies with codes, can be found in these simpler ones.
The approach might generate interesting comparisons if it were carried out with a broader
sense of social context. But a laundry-list approach can never discover material that was
not anticipated when the original list was drawn up. For all the hard effort evident in
Diamond’s work, the product is an aggregate of miscellaneous items more often than it is
an effective integration. Both Newman and Roberts attempt less and achieve more. But
neither is explicit enough about the changes in anthropological method and theory that
have produced quite different kinds of legal ethnography at different periods, and neither
sufficiently acknowledges the serious and permanent gaps in the record.

Present anthropological perspectives give much more weight to the colonial or post-
colonial circumstances of most field work and to gaps in the record, the variable quality of
old ethnography and other problems of evidence, than were formerly thought important.
The transformations brought about among subject peoples by the suppression of the
indigenous use of force and the removal of autonomy in the colonial period must have



GRAND LEGAL COMPARISONS IN AN EVOLUTIONARY MODE 37

been very great. Such measures must have affected precisely those matters regarding
enforcement and the workings of the politicolegal system that writers now theorize about
so freely. What is known about “social control” in most of the societies anthropologists
have studied is limited to information collected in a period of colonial peace. Some few
peoples were still in the midst of their traditional forms of warfare and individual fighting
at the time they were studied, but those are the exception rather than the rule. Most of
the ethnographic material on the use of force, as well as on fighting and warfare, consists
of retrospective recollection.

Thus, “the way the system worked” as expounded in evolutionary writings is in impor-
tant parts conjectural and inferential (for some good modern reports on such evidence as
there is, see Meggitt 1977; Strathern 1975 [1971], on New Guinea warfare). From
Bronislaw Malinowski’s work (1926) on the Trobrianders to Philip Gulliver’s work
(1963) on the Arusha Masai, the ethnographic study was performed under circumstances
quite different from those that had prevailed in precolonial days, but the interpretation
was made without much attention to the colonial context. The material is no less
interesting and important because of its date. But for an understanding of the social
balances involved in the earlier system of using and regulating violence, and the connec-
tions of the earlier system with others through trade and warfare, there are necessarily
many fundamental gaps in the information. Much that is important about the political
dimensions of these precolonial systems will remain permanently uncertain. That circum-
stance permits moderns to make what they like of them for the purposes of theory,
evolutionary or otherwise. As Elizabeth Colson has written, “Those who build theories
about the nature of stateless societies have . . . differed profoundly in their view of what
life is like under such conditions, a difference which rests upon different assessments of
the nature of man” (1975, p. 32).

Dominant Norms and Forms; or, Foxy Manipulators Not only because what is
known about them is usually a “reconstruction,” but also because of the distorting
pressure of political issues in the present, it is difficult to see nonstate societies as they
were. Their law and their social order have come to occupy a polemic place in discussion.
In 1973 Elizabeth Colson delivered the Lewis Henry Morgan lectures at Rochester Uni-
versity, later published as Tradition and Contract (1975). Fresh from the time of troubles
at Berkeley in the 1960s, Colson took as her theme what she saw as the constraints and
dangers of life in egalitarian stateless societies, arguing that central governmental author-
ity can bring liberty and security. Clearly reacting negatively to the student vision of
“alternative” communities of individuals freely negotiating with each other, she mar-
shaled her knowledge of stateless societies to document the thesis that equality and
absence of central authority do not spell freedom from limiting rules nor freedom of
expression but that the contrary is the case (p. 51). Arguing that, because people in such
societies literally have to fight for their rights and “depend on themselves for ensuring life
and property,” they live in a state of chronic insecurity (p. 67); she described the price of
truce in such settings as involving endemic mutual suspicion and a tense vigilance.
Colson went on to discuss the benefits of centralized government: “we cannot under-
stand . . . the colonial period, or indeed the history of our own time, if we do not
understand that people may be prepared to accept authority, even though they find it
both threatening and frustrating, because they see it as the guarantor of an overarching
security” (p. 67). And of Africans today, who once lived in “small parochial units,” she
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noted, “Whatever their quarrels with government, they want good government rather
than less government” (p. 8).

Colson also mentions the desirability of “escaping from those close-knit social net-
works of village society” (p. 102). Unlike the political evolutionists Morton Fried (1967)
and Elman Service (1975), Colson considers the rule of community consensus to be
frequently oppressive and requiring an undesirable degree of conformity. For Service and
Fried, nonstate societies, whatever their suffocating closeness, are paradise compared
with societies that include class stratification, economic inequality, and state coercion.
Which side is right? How is one to see legal comparisons clearly, given the present uses of
the past?

Colson’s argument contains echoes of Sir Henry Maine. Indeed, her introductory
remarks (p. 8) allude to the writer who also discussed the tyranny of kinship groups over
their members in earlier forms of society and the modern growth of individual liberty. In
keeping with the elegant duality of nineteenth-century rhetoric, Maine organized his
discussion of legal evolution around two types, ancient law and modern law. He put into
a set of succinct oppositions what he saw as the legal significance of the shift from one
condition to the other. Most often quoted and most often misunderstood is the move-
ment from status to contract; but more significant to his argument is the change from the
family to the individual as the basic social unit. In Maine’s usage, “status” meant legal
position in a family group, not standing in the modern sociological sense (1861, pp. 126,
169, 170). Related to these shifts were the changes from collective family property to
private individual property, from a polity based on the concept of kindred to a polity
based on the principle of local contiguity, from inalienable land to salable land, and from
intestacy to wills (pp. 270, 131, 260, 268, 195). Maine perceived the prefeudal condition
of orderly society as originally organized into corporate patriarchal families that held
property in common and whose members were ruled by the male head of the household
(p. 311); “the unit of an ancient society was the family, of a modern society the individ-
ual” (p. 126). It is interesting that Maine considered the emancipation of women part of
the very same historical progression:

the civilized societies of the West, in steadily enlarging the personal and propri-
etary independence of women, and even in granting to them political privilege,
are only following out still farther a law of development which they have been
obeying for many centuries. The society, which once consisted of compact
families, has got extremely near to the condition in which it will consist exclu-
sively of individuals, when it has finally and completely assimilated the legal
position of women to the legal position of men. [Maine 1880, p. 327]

The certitude with which Maine identified a single process as the mainspring of legal
change is remarkable.

How current is this view of legal individualism as social progress? Discussion of some
of the issues continues but in a different vein. Alan MacFarlane, an anthropologist-
historian, puts forward the argument that individualism in Maine’s sense was manifest in
English society very early in its history, at least by the thirteenth century; he cites
Maine’s work in presenting his own in The Origins of English Individualism (1978, pp. 186—
88, 201). The importance of the date derives from connections made between “individ-
ualism” and the origins of capitalism and industrialization, relating individualism also to
the origin of the ideology of equality and liberty. “English property relations were at the
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heart of much that is special about England” (MacFarlane 1978, p. 200). MacFarlane
argues that the “individualistic pattern of ownership” was the source of all the central
features of English social structure and that, moreover, by putting the date of this
phenomenon too late, Karl Marx, Max Weber, and Karl Polanyi were mistaken about the
sequence and timing, and hence the cause, of modern capitalist developments. MacFar-
lane not only contends that England had ceased to be a “peasant” society by the thir-
teenth century, but also suggests that it may never have been one. He makes his case
easier for himself by comparing the complex realities of English history with a simple
model of peasant community, but the thesis is nevertheless tantalizing. Prominent among
the data he brings forward to support his argument are court records and other materials
on the law of real property, particularly documents relating to the forms of tenure,
alienation, and inheritance. Law, in turn, is taken to reflect the structure of the family
and the place of the individual in it. Today it is plain that some of the themes that
occupied Maine are far from dead, but that not only unitary evolutionary typologies but
also variations in historical sequences are being brought to bear on these questions.

Maine was limited in his assessment of these matters, not only by the narrow range of
ethnographic information available to him but also by his exaggerated preoccupation
with what he regarded as the most important and singular feature of modernity—the
freedom of the individual as epitomized by his legal capacity to hold private property in
land and to make contracts. In Ancient Law, Maine paid little attention to developments
in the relations between law and formal organizations. He was certainly fully aware of
their importance, since he wrote on government in other books. In The Early History of
Institutions (1880), he referred to two central ideas—“land as an exchangeable commod-
ity” and “the great increase in modern times of the authority of the State”—as the
“several great conceptions which lie at the base of our stock of thought” (pp. 86—87). But
only the first was the focus of his evolutionary classification of law.

Nearly a century later, Max Gluckman tried to substantiate Maine’s principal conten-
tions about ancient law in his field study of the Barotse, a people living in what was then
Northern Rhodesia (1955, 1965a, 1965b). But since in 1941, the time of Gluckman’s
field work, the Barotse were not an “archaic” society but part of a colonial one, Gluck-
man was “reconstructing” the “tribal” system with full prior knowledge of Maine’s model
(see Moore 1978a).

Despite Gluckman’s respectful declaration of his indebtedness to Maine and his own
emphasis on the normative importance of kinship as the model for all obligations in
Barotseland, his treatment of these issues and Maine’s are quite different. (See Gluckman
1965a and 1965b.) Maine equated kinship with “family”’—patriarchal family at that—
and saw it as a milieu in which the individual was submerged in the collective so that,
except for the patriarch himself, individuals could not act on their own. “In the constitu-
tion of primitive society the individual creates for himself few or no rights, and few or no
duties” (Maine 1861, p. 311). Gluckman’s case analyses simultaneously focus on two
aspects; they emphasize certain highly general parameters of mutual obligation lying
between persons in such paired roles as father-son, brother-brother, and husband-wife;
and they clarify the specific manipulative, self-interested activities and negotiated ar-
rangements that actually took place between particular individuals in the case histories.
The legal question as interpreted by Gluckman is always whether these highly idiosyn-
cratic individual transactions were within the range of cognizable notions of proper
behavior in a social role.
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In his general evolutionary interpretation, Gluckman postulated that there were two
types of relationship, each being the basis of a corresponding type of legal system. The
first, characteristic of tribal societies, consists of multiplex relations—long-term personal
relationships between individuals exhibiting multiple strands of mutual connection; these
are connections between the same persons in the economic, political, religious, and
social spheres. The second type consisted of simplex relationships, single-interest imper-
sonal relationships in which only one strand connects the parties; these may be found, for
example, between buyer and seller, employer and employee, and teacher and student.
Gluckman never disentangled long-term single-interest relationships from single transac-
tions, though such a distinction might have clarified his analysis. Simplex relationships
were held to be characteristic of modern societies.

It was Gluckman’s view that in social systems founded on multiplex relationships—
such as tribal systems—the law consisted of the general standards of reasonable behavior
appropriate to persons in particular roles. He believed that, although some tribal law was
expressed in explicit rule statements, its major portion was implicit in role standards. By
contrast, he assumed that a modern legal system dominated by simplex relationships had
innumerable quite specific and explicit rules referring not to roles but to kinds of transac-
tions and to specific acts. Any lawyer knows that many modemn legal standards are related
to roles. And a reanalysis of Gluckman’s data on Barotse cases reveals very quickly that
some Barotse rules also referred to certain acts and transactions without reference to the
“roles” the parties might occupy. Nevertheless, the contrast Gluckman was mounting lay
between a model of social relationships founded on kinship and a model of social relation-
ships founded on commerce. (For Gluckman’s general ideas on sociopolitical evolution,
see 1965b.) That durable relations—some of them multiplex, some of them “single-
interest”—can and do exist in modern society is evident, and Gluckman freely conceded
that single-interest transactions do take place in some nonmodern societies. But he was
concerned with the dominant type and the way it afforded a paradigmatic model for law.

This dual typology has various problems, but what is interesting is not what it is but
what it and other work of the period spawned. Gluckman’s general interpretations made
“tribal” law consonant with a normative, structural-functional model of society, but his
case studies suggested the cogency of quite different models (and Gluckman was instru-
mental in bringing case studies into anthropological respectability). The cases showed
particular individuals disputing and often recounting the facts of series of mutual transac-
tions lasting over many years. Gluckman insisted that the outcome of the cases that were
tried depended on whether they were thought by the judges to fall within the range of
proper behavior in a social role. This suggestion stimulated a great deal of countervailing
work to show that often the conduct of individuals could not be accounted for by their
“roles” and was much more economically explained by self-interest. In the work of
Gluckman’s students and colleagues of the “Manchester School”—such as F. Bailey, E.
Colson, E. Peters, and V. Turner—and such non-Mancunians as F. Barth, P. H. Gul-
liver, and L. Nader (and her students), there emerged a picture of People as Finaglers, as
competitive and manipulative beings, conscious of norms, not incapable of having 1deals,
behaving with generosity and even sacrificing for others, but much of the time, when an
opportunity exists, acting according to self-interest.

This construct is a marriage of Malinowskian observations of individuals “using” norms
and of modern game theory, with some symbolic interactionism thrown in. People as
Finaglers have for some years been the stars on the anthropological case-history screen.
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They “use” social and cultural institutions. They satisfy the Marxists as well as “the
others” with their rapacious materialism, their gamesmanship, their striving for economic
and amorous gain. They can be watched on the small scale and observed at the head of
governments. They are the Everyman (Every-person) of today, “making it” within the
constraints of the social milieu—in some areas, subordinate to the power of others; in
their own bailiwick, the makers of momentous minichoices about which anthropologists
write books.

This development has led to a changed emphasis in many studies of kinship as-it-
works-on-the-ground. And if kin-based systems are not as they once seemed, how is
“law” in such systems to be understood? The “old” ethnography tended to record ideal
rules of behavior often treating them as prescriptive and mandatory. Current writings
tend to stress the fact that even in kin-based systems individuals may nevertheless have
strategizing careers. They may play one kinship bond against another or may forge closer
ties with some relatives than with others. Kinship is no longer seen as altogether the
straitjacket of fixed rules in which genealogy and kinship role tie the hands, but rather a
set of classifications and ideas that structure an arena of action within which discretion is
exercised, favors and goods are exchanged, reputations are made or broken, and competi-
tion is not unusual.

Detail is both the blessing and the bane of these kinds of data, and triviality always a
danger. The anthropologist faces the dilemma of attaching the minutiae of these ob-
served “case” situations to larger-scale, longer-term realities while determining what
kinds of evidence to use to establish these connections. Legal disputes, legal transactions,
and other events involving law are particularly suitable for linking the small-scale to the
large-scale, the momentary to the longer-term.

When Maine focused on the capacity of the individual to make contracts and to hold,
buy, and sell land, the basic unit was a generic individual who, in his eyes, was the
foundation on which the entire structure of modern law was built. The present interac-
tionist perspective on legal disputes concentrates on the experiences of particular individ-
uals in an attempt to understand “the system” from the actor’s point of view (Nader and
Todd 1978). On the whole, as a result of the interactionist approach, the larger
politicoeconomic context is treated the way one might treat the Congo forest or the
Arctic ice floes—as an external fact of nature, simply as part of the actor’s environment.
Individual legal choices of action are “explained” as self-interested or required by the
exigencies of the “power structure,” but the large-scale background is described rather
than “explained.”

The neo-evolutionist tends to have a corner on producing large-scale, long-term “ex-
planation.” One of the “others,” Lloyd Fallers, while joking about Marx and Spencer,
grumbled about the evolutionist approach, extolled Talcott Parsons and Weber, and
reintroduced the intentional actor at the bottom of it all in his last book, The Social
Anthropology of the Nation-State (1974). Fallers discussed the unpredictable and non-
repeatable aspects of history, concluding that “neither social anthropology nor social
science in general can predict the outcome of contemporary nation-states’ struggles with
their problems” (pp. 121, 140, 143). But he argued that social science might contribute
to an “understanding” of those problems, “and hence, perhaps, to the capacity for
intelligent self-direction” (p. 143). All of which is rather vague. Fallers’s own collection
of case studies, Law Without Precedent (1969), set in Busoga, Uganda, squarely faces the
colonial context of his study and the complexity of the transformation he was witnessing,
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producing not theoretical synthesis but only an immense amount of detail and some
platitudes about legal reasoning. For Fallers, understanding the nation-state meant de-
scribing it, supplementing the national aggregate statistics with deeper local material,
and taking into account the nature of the leadership. He rejected any argument about
historical inevitability—“history is not made up only of the sorts of economic, ecological
and sociocultural structures and patterns that social anthropologists and other social
scientists may discern. History is also made by men and groups of men, themselves
conceptualizing and choosing among the courses of action offered by their situation”
(1974, p. 69).

Because his time-scale is much longer and grander, this kind of “historical particu-
larism” usually gives the armchair evolutionist-materialist no trouble. But the ubiquitous
Finagler makes problems for the Marxist as field worker. Is the observed choice-making
merely an illusion of the actors, whose course of action is really predetermined? Pierre
Bourdieu (1977), one of the more reflective of the current crop of widely read Marxist
anthropologists, tries to bridge such difficult problems with a new vocabulary—perhaps
on the theory that, if contradictory concepts are embraced by a single term, the paradox
will vanish from sight. Bourdieu proposes that analytically one should not think of
culture as a set of norms. Instead, one should postulate a kind of cultural imprinting of
“generative principles” that allow for the Finagler and also for innovation. This cultural
frame Bourdieu calls the habitus and defines it as the “durably installed generative princi-
ple of regulated improvisation” (p. 78). At first sight, there seems an ambiguity about the
individual as improviser. The door seems open a crack for creativity and change in-
stituted by individuals. But Bourdieu is too committed a Marxist-determinist for such
fluidity.

Because the habitus is an endless capacity to engender products—thought, per-
ceptions, expressions, actions—whose limits are set by the historically and so-
cially situated conditions of its production, the conditioned and conditional
freedom it secures is as remote from a creation of unpredictable novelty as it is
from a simple mechanical reproduction of the initial conditionings. [1977, p. 95]

(Someone should have told him long ago that opacity is a bad habitus.) The concept of
habitus closely resembles the idea of the internalization of culture. But in defining it as a
matter of “generative principle,” Bourdieu, like most social anthropologists today, rejects
the representation of culture as a list of norms and rules in the old structural-functional or
culture-pattern frame. A purely normative mode cannot account for “real” activities—
the “practice” of his title, Outline of a Theory of Practice, the new focus of field work.
Instead of consisting of a list of rigid rules, the habitus gives form to certain capacities, it
guides and disposes, and it allows a range of choices to be exercised and a range of
improvisations to be generated. But having acknowledged the capacity in the manner of a
processual anthropologist, Bourdieu specifies the limits of the capacity in terms of tradi-
tional Marxist formulations.

The habitus is intended to explain the operations of “custom” or “prelaw” in Kabylia,
where Bourdieu did his field work (p. 16). He describes a general scheme of cultural
classification that can be turned to a variety of uses, among them the definition of
aggravating or mitigating circumstances. These categories are the generative principles
that can be permuted and combined to deal with any case. Bourdieu’s conception of
modern law is such that he concludes that “the precepts of custom . . . have nothing in
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common with the transcendent rules of a juridical code” (p. 17). Probably the experience
of a civil law system is what leads him to think of law in this way. Bourdieu appears to be
saying that the juridical code is to the customary practice what normative anthropology is
to the “generative principle of regulated improvisation.” He seems not to know too much
about comparative law, in practice.

The concept of the habitus tries to encapsulate a paradox, that the culturally deter-
mined does not preclude the improvised. (Another analytic scheme has been proposed to
deal with these matters; see Moore 1978, pp. 32—53.) Bourdieu has left other paradoxes
unresolved. Persons in archaic societies must be materialists like others; but archaic
societies often seem to be focused not on economic interest but on symbolic and ritual
activities and other apparently “disinterested” works. This fact, according to Bourdieu, is
easily accounted for by the phenomenon of institutionalized “misrecognition” (p. 22).
Bourdieu considered “the expression of material interests . . . highly censored” in certain
types of societies, particularly archaic ones, but contends that this does not mean that the
material interests are absent (p. 22). He contrasted the “good faith economy” of archaic
societies with the undisguised “self-interest economy” of modern societies, arguing that
both kinds of society are really moved by economic interest, but that the archaic econ-
omy must “misrecognize” that circumstance (pp. 22, 161, 172). Thus, there is a “system-
atic emphasis on the symbolic aspect of the activities and relations of production to
prevent the economy from being grasped as an economy” (p. 172). As an example he
cites gift exchange and its cultural representation by a “sincere fiction of disinterested
exchange” (p. 171).

Where the only legitimate form of accumulation is of honor and prestige, these must be
regarded as “symbolic capital” (p. 170). Bourdieu argues that in precapitalist societies,
just as in capitalist societies, practice never ceases to conform to economic calculation;
despite appearances to the contrary, symbolic capital can be accumulated and is ulti-
mately convertible into economic capital (pp. 177, 170). Each of these three terms—
habitus, misrecognition, and symbolic capital—embodies an interpretive problem that is
troublesome in anthropology for both non-Marxists and Marxists.

Although Bourdieu does not deal at any length with legal anthropology, it is obvious
that the explanatory puzzles he addresses are of critical importance to an analysis of
“primitive law.” Are comparisons to be made on the basis of apparent similarities, or of
underlying meanings? And if matters are not as they appear to be, what criteria can be
used to determine underlying meaning? One may find Bourdieu’s conceptual vocabulary a
scholarly form of misrecognition, but he has done much to sharpen the issues. A central
problem in anthropology is a problem, not of data, but of meaning. Seeking meaning
rather than sociological “laws,” some have abandoned the “scientific” perspective as an
impossibility in social science and prefer a hermeneutical approach. (For a collection of
readings on this general position, see Rabinow and Sullivan 1979; for the argument that
law itself is best studied through an “interpretive sociology,” see Grace and Wilkinson
1978; and for an eloquent essay on differences of meaning in three legal traditions, see
Geertz 1983.)

The interpretive social science people have more to contend with than Marxism, for
Marxist anthropologists have no monopoly on economic interpretations of law and legal
evolution. From a “free market” political position, Richard Posner produced a compara-
tive article entitled “A Theory of Primitive Society with Special Reference to Law”
(1980) that is just as economic in rationale as anything of Bourdieu’s. Posner begins by
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compressing all the major characteristics of primitive or archaic societies into a general-
ized “type”—the preliterate or primitive. He goes on to argue that “the theory that law is
an instrument for maximizing social wealth or efficiency” may be used as an explanation
of many of the distinctive institutions of those societies. In fact, he explains gift-giving,
reciprocal exchange, polygamy and bride-price, the size of kinship groups, and “even the
value placed on certain personality traits such as generosity and touchiness . . . as direct
or indirect adaptations to the high costs of information” (pp. 5, 6). He extends the
argument to a number of the specifically “legal” institutions of primitive society.

It is interesting to contrast Posner’s and Bourdieu’s approaches to the individual.
Posner, a lawyer who is not an anthropologist, treats customary institutions. Individuals
are in the picture only by implication as typical actors in typical behavior. He is occupied
not with individual economizing but with the economic rationality of institutions for the
society as a whole. When some ethnographies report an exact schedule of compensations
for killing and injuries—for example, forty head of cattle for a homicide—Posner as-
sumes that such precise schedules were, in fact, adhered to, and he rationalizes at length
why such an arrangement is optimal for primitive societies (pp. 67ff.). Posner is unaware
that, even when the rules are stated with exactitude, it is not unusual for negotiation and
bargaining to take place about payment; he relies for his anthropological material on
Diamond, the scholar of rules.

In contrast, Bourdieu, the anthropologist, like so much of the anthropological commu-
nity, focused on People the Finaglers, the choice-making manipulators, the strategizing
individuals. Bourdieu’s problems arise first in connection with explaining the locus of
material interests if people in archaic societies appear to be altruists, and second in
explaining choice-making at the individual level while preserving the determinism on a
historical level required by a Marxist explanation. He solves these problems with labels;
the underlying dilemmas are not resolved. Bourdieu is concerned with states of mind,
with symbols, with appearances and misrecognition.

Posner, not concerned with consciousness, notes, “in suggesting that primitive people
are economically rational, [ am not making any statement about their conscious states.
Rational behavior to an economist is a matter of consequences, not states of mind, and in
that respect resembles the concept of functionality in anthropology” (1979, p. 78, n.
166). He goes on to cite Structure and Function in Primitive Society (Radcliffe-Brown
1952). It is interesting that he should make this analogy by way of legitimation, since in
current anthropology there is such widespread awareness of the limited explanatory power
of the functional framework. The assumption that everything in society has a function
does not necessarily lend rigor to the process of figuring out what that function might be.
In good hands, such a method may generate some insights. Radcliffe-Brown conceived of
function as the contribution made by a custom to the life of the whole society. Thus, in
practice, function stressed the interconnection of phenomena. In Radcliffe-Brown’s day,
social anthropologists answered the question of function by showing the dimension of
social relations that attaches to customs and institutions. The function of a ceremony
included not merely its declared purpose but also its effects on the social relations of those
involved or its apparent fit with some other set of customs and institutions.

Posner is correct in asserting that his approach bears some resemblance to the concept
of functionality in anthropology. He postulates that every archaic institution must en-
hance social wealth or efficiency or it would not have survived. According to Posner’s
method, the question follows concerning the particular way in which the institution is
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economically rational. Sitting at his desk Posner then thinks out the answer. He has no
problem providing logically plausible economic rationalizations of the institutions he
considers; but his ingenuity is no proof that he is correct. Like reasoning about function,
reasoning about economic rationality stresses a putative “effect” of the existence of an
institution.

Without any intention of descending into the Althusserian murk, it is useful to
consider in this connection Freud’s idea (1938) that all major social institutions must be
“overdetermined.” Freud granted that many “origins” and “causes” may account for the
invention of religion beyond his own ideas of an “original” parricide. Since social scien-
tists have abandoned the general search for origins, and since it has become evident that
causes are frequently very difficult to isolate, it is often much clearer to talk about
consequences, as Posner does. Nevertheless, it could easily be argued that all major social
institutions are by definition not only overdetermined but also multiconsequent. Posner
is making an inquiry into the economic logic of multiconsequent institutions. That his
own version of economic rationality was the only consequence he considered, that his
compressed primitive type eliminates the variability that might have tested some of his
conclusions, that someone more intimately aware of the ethnographic data might have
saved him from some misleading sources—none of these reservations overcomes the
stimulus of his challenging argument.

However, as has been noted of a functional approach, “it is of little advantage to know
that everything is related to everything else . . . unless it is possible to show the extent to
which it is so related” (Goody 1976, p. 119). Just as much interested in material matters
as Posner, Jack Goody, in Production and Reproduction, used the Ethnographic Atlas (coded
data on 863 societies) in an effort to show statistically “a positive association” or “a
significant trend” of connection among factors relating to inheritance, dowry, and
bridewealth (p. 10). His general argument claims that the more intensive the use given to
scarce productive resources, the greater the tendency toward retention of these resources
within the basic productive and reproductive unit (p. 10). The argument is, in part, a
development from an earlier collaborative work on dowry and bridewealth (Goody and
Tambiah 1973). There are clear implications for legal history in this work.

Jane Collier has been carrying forward a comparison on a smaller scale of bride “pay-
ments” in several societies. She considers the settings in which bride service, equal
bridewealth for all brides, or unequal bridewealth is paid in connection with marriage.
Following Claude Meillassoux and others, one of her interests is in developing general
models of the variety of types of “simple” societies (Collier 1984). Since much of the
organization of prestate societies—and, indeed, of many state societies—is kin-based,
the controls over women, marriage, reproduction, and production are often closely
related. Because matters of kinship and economy are central to understanding the legal
order, the subject matter of this line of inquiry will continue to be of high interest to the
generalizing comparativist. ,

The hope for ongoing work is that it will change for the good the cruder classical term:
of discussion. (For a variety of current commentaries, see Black 1984.) One hopes for
more subtle analyses of observable living societies and more informed speculations about
unobservable past societal forms, both infused with more candor about what is not
known. The dominant themes of grand interpretation and its certitudes have been the
same for a remarkably long time, certainly at least since the nineteenth century; they
center on whether the individual knows more security, liberty, equality, and fraternity in
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primitive conditions and in small self-governing communities than in the smoky cities
and rural agribusinesses of modern societies. On such questions as whether the pursuit of
rapacious self-interest and the use of coercion is more contained in one kind of setting or
the other, two extreme camps come to precisely opposite conclusions. Further reiteration
of these arguments in the same general terms cannot be very profitable. But there are
encouraging signs that in some quarters the content of the discussion is changing.

Three integrating works on modern law by Roberto M. Unger, Donald Black, and
Philippe Nonet and Philip Selznick show the unmistakable influence of this long history
of debate, and some of their arguments are in a familiar evolutionary mode. But the
common preoccupation of these works is clearly a political one—the proper role of the
state. In contrast to the 1920s and 1930s, when many American lawyers and social
scientists looked with optimism to an increase in the power of government and to legisla-
tion and the courts as the source of desirable social reform, the 1960s and 1970s brought
skepticism about whether government and legal institutions can carry the burden of such
hopes.

After Weber, What? Some Recent Essays on the Grand Scale

Max Weber tried to synthesize the general development of lawmaking and law-finding
by outlining a series of developmental stages, with law passing progressively from a high
degree of formal and substantive irrationality toward greater and greater rationality. The
movement was away from arbitrary and particularistic decisions, and from techniques
involving revelation, chance, and the supposed intervention of the supernatural, toward
the use of reason, logic, and the systematic application of general rules. Weber hastened
to note of his “ideal types” that “the theoretically constructed stages of rationalization
have not everywhere followed in the sequence we have just outlined, even if we ignore
the world outside the Occident” (Weber 1954, p. 304). His legal evolutionism, which is
anything but unilinear, is not focused on a sequence from “collectivism” to “individ-
ualism” (see his comments on the latter, pp. 188—89) but rather on other aspects of
political and economic organization and what he saw as the corresponding growth of
more rational styles of legal thought. Weber’s legal training is evident in the large place
he gave to professionalism, the development of systems of rules, and the nature of legal
formalism and of bureaucratic institutional arrangements. Decidedly a candidate for the
position of lawyers’ favorite sociologist, Weber felt certain that nothing would ever “stop
the continuous growth of the technical element in the law and hence of its character as a
specialists’ domain” (p. 321). But he returned again and again to the point that, in the
manner of substantive content, it is not simply the legal thinking of the specialists but
also the political, economic, and ideological contexts of the time and place that are
paramount in giving the law its continuously transforming shape. He thought of law as “a
rational technical apparatus, which is continually transformable in the light of expedien-
tial considerations” (p. 321).

In his Law in Modern Society (1976), Roberto Unger bravely tried to “redo” Weber on
law and go further. He sought to encompass in one discussion all the world’s legal systems
of all times and all places and to identify how and why they change, sorting legal systems
into a few great types. In a technique borrowed directly from Weber’s, Unger argues that
the “ideal type” is the most powerful methodological tool for “the reconciliation of
generalizing theory and historiography” (p. 45). He extends specifically to law the ques-



GRAND LEGAL COMPARISONS IN AN EVOLUTIONARY MODE 47

tion to which so much of Weber's work was dedicated—how to account for the
uniqueness of modern Western European society and ideas. Also following Weber’s script
and with the ghost of Marx watching in the wings, Unger is very much concerned with
the effects of consciousness, with the way the self-understanding of people in a society
affects that society. In Unger’s scheme of things, all social change ultimately depends on
an aspect of awareness. “The deepest root of all historical change is manifest or latent
conflict between the view of the ideal and the experience of actuality” (p. 153).

Since, in Unger’s dynamics, social change springs from a dissonance between ideal and
real, he must set about defining these for each of the major types of law. He categorizes
three such types: customary or interactional law, bureaucratic or regulatory law, and the
legal order (pp. 49-85).

Each of Unger’s legal types corresponds to a particular kind of society. Thus, customary
law is found in tribal society, the bureaucratic order emerges in aristocratic society, and
the legal order exists in liberal society. Beyond liberal society, postliberal society is the
current phase; Unger named it “modern society.” He was careful to note that “[t]he
concepts of tribal, liberal, and aristocratic society are meant to be parts of a comparative
scheme rather than stages of a universal evolutionary sequence” (p. 137).

Unger’s conception of tribal society is a Durkheimian one, in which few groups exist
and individuals are joined in strong communal solidarity. The major social distinction is
between insiders, who share the “mental experience” of an intense moral communion,
and outsiders, with whom “they do not share anything important” (p. 142). “The chief
point to grasp is that in tribal societies very different standards of behavior are imposed on
relations among insiders and on those between insiders and strangers” (p. 141). Reciproc-
ity is the rule for insiders, while predation is permitted against outsiders.

Law as custom “is neither public nor positive” (p. 50). Unger uses the concept of
nonpublic law to indicate that, although customary law is common to the entire society,
it is not associated with a central government. He sees a lack of positiveness in the
circumstance that custom “is made up of implicit standards of conduct rather than of
formulated rules” (p. 50). “Customs are characteristically inarticulate rather than ex-
pressed. They apply to narrowly defined categories of persons and relationships rather
than to very general classes. And they cannot be reduced to a set of rules” (p. 50).

Unger poses three questions for each of his social types: what is the anatomy of its
groups?; what is the nature of the social bond within the society?; and “how will individ-
uals” in such relations “conceive of the place of the ideal in actuality?” (p. 143).
Answering these questions for tribal society Unger states that among tribesmen, ideal and
actuality are inseparable. They do not have “the experience of moral doubt” and cannot
conceive that nature and society might undergo basic change (p. 143; see Needham 1972
for an anthropological view consistent with Unger’s on this point). This is an arguable
proposition, about which anthropologists are not in agreement.

In Unger’s scheme of things, “Each type of society has a focal point of tension, a
hidden flaw in its characteristic way of defining the social bond,” which becomes the
source of its transformation (p. 151). “For tribal society, there is the danger that the
community of shared values may fall apart, victim to group conflict” (p. 151). This
observation is the very opposite of the primitive scene described by Barkun, Gluckman,
Evans-Pritchard, and Sahlins, in which conflict is endemic and the “system” has a
continuity to which conflict contributes.

Throughout the theoretical (rather than the descriptive) part of his book, Unger
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juxtaposes tribal society and liberal society, to accentuate the contrast between them. He
goes on to discuss aristocratic society, which he sees as a kind of intermediate type, both
historically and logically. The legal order of liberal society is “general and autonomous as
well as public and positive.” In the legal order, constitutional distinctions separate
politics, administration, and adjudication. The law becomes an “autonomous” set of
integrated practices and ideas. Rules are applied by a specialized institution, whose main
business is adjudication; legal reasoning differs from any other, and a specialized legal
profession develops. The legal order emerged with modern European liberal society (p.
52).

In liberal society, every individual belongs to a large number of significant groups. The
“association of interests” forms the social bond. The beliefs about the ideal and the
experience of the actual a society is said to generate are an ideal of order and an
experience of diversity of interests, groups, and ideas. As for the flaw in liberal society,
“in its characteristic way of defining the social bond . . . [l]iberal society is vulnerable to
the implications of its uniquely unstable system of ranking: some groups in fact have more
power than others, yet no group seems entitled to dominate the others. Hence, a con-
tinuous struggle takes place between the quest for equality and the need for authority”
(pp. 66, 143, 144, 146, 152). Unstable systems of ranking hardly seem the monopoly of
liberal society—but Unger’s is a schematic representation, not a description of reality.

Two other types are discussed in Unger’s scheme—aristocratic society with bureau-
cratic law, and postliberal society. The latter is the modern society, which gives him his
title. He also permits himself some speculations about postmodern society and the pos-
sibilities ahead. Unger divides modern society into three types—traditionalist (societies
with both a modern and a nonmodern sector, as in developing countries and, in his
ordering, Japan), revolutionary-socialist, and postliberal. “The Western capitalist social
democracies have become postliberal societies.” The reader may be alarmed to learn that
in postliberal society the rule of law disintegrates as the boundary between state and
society, the public and private spheres, is eroded. “Open-ended standards” come to have
a major role in legislation, administration, and adjudication, and there is a shift “from
formalistic to purposive or policy-oriented styles of legal reasoning” (pp. 192, 193, 194).

Traditionalist modern societies operate on basically two legal orders: that of the central
government and that of the informal system of customary law “that embodies the domi-
nant consciousness of traditionalistic society,” but there is also a growth of a “sprawling
body of bureaucratic law that mainly regulates the economy” (p. 228). Unger speaks of
the underlying tension between “the ideal of hierarchic community, and the experience
of social disintegration, bred by life in the modernizing sector” (p. 229). The dilemma of
revolutionary socialist society is “its attempt to reconcile industrialism, bureaucratiza-
tion, and national power with the achievement of an ideal of fraternal or egalitarian
community. . . . The society has two kinds of law. There is a law of bureaucratic
commands and a law of autonomous self-regulation” in the various communal organiza-
tions (pp. 231, 233).

Unger argues that all three types of modern society—traditionalist, revolutionary-
socialist, and postliberal—‘“are obsessed, in different ways, with the reconciliation of
freedom and community” (p. 266). He sees two major conflicts to be resolved in the
future: the reconciliation of industrialism’s need for centralization and specialization with
the “longing for community” and the need to define the communitarian ideal in such a
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way that it strengthens the sense of individual autonomy “to make autonomy compatible
with authority” (p. 237).

Law in Modern Society is an attempt to argue fot a mode of social analysis while
providing an illustrative demonstration of its effectiveness. Unger’s thesis is logical
within its own terms. It is a closed system. Ideal types are not amenable to criticism, since
they are unfalsifiable “types” not representations of reality. Moreover, Unger covers
himself by stating that “the differences among the types of law always remain fluid,” and
he indicates, by way of example, that “a legal order operated against the backdrop of
customary and bureaucratic law” (p. 54). Thus, evidence that real societies do not fully
conform to the types cannot in any sense invalidate the models. Given these cautions, a
critic can at most argue that there may be other, possibly more interesting, questions than
those illuminated by this particular way of compressing the data.

What is fascinating about the problems that Unger defines and addresses is that they
seem to be so pervasive in a number of disciplines. One set of problems consists of social
paradoxes: individual and group, autonomy and authority, freedom and order. The other
set is epistemological: paradoxes between subjective and objective, consciousness and
reality, determined and contingent, and a whole Pandora’s box of problems of communi-
cation and understanding and interpretation (see Unger 1975 for an earlier discussion of
some of these). His oscillation between specific illustrations and authoritatively stated—
never tentatively proposed—general interpretations is a remarkable display. But there
are some curious lacunae. For the purposes of his argument, Unger treats societies as
completely separate units that are somehow internally unitary, even if he acknowledges
that each system contains various parts (for example, the modernizing sector and the
“traditional” sector in Third World countries). But where is the interpenetration of
national economies? Where is the international arena? Is it possible to speak of any
complex society as having a single vision of the ideal or single experience of actuality
without falling into some kind of anthropomorphism? It seems, in any case, the reduction
of a complex multiplicity to a single coherent representation. But that, of course, is
exactly what a “type” is. Unger’s logic is not assailable within its own structure, and
following its symmetries gives an aesthetic pleasure. The actual is less tidy.

Another intrepid attempt to cut through the comparative problem on a global scale is
Donald Black’s The Behavior of Law (1976). The book consists almost entirely of a series
of hypotheses stated as propositions. (For an interesting critique, see Greenberg 1983.)
These vary in specificity from the most general—*“Across the world law has increased as
homogeneous cultures have diversified, and as diverse cultures have homogenized” (p.
78)—to narrower statements about particular societies. The “theory” of law the essay
exemplifies is the extended consequence of Black’s initial definition of law, which locks
him into an inevitably repetitive form of presentation. At the outset, he defines law as
“governmental social control”: “The quantity of law varies in time and space. It varies
across the centuries, decades and years, months and days, even the hours of the day. It
varies across societies, regions, communities, neighborhoods, families” (pp. 2, 3). It
follows from the definition that, if law is “governmental social control,” the amount of
governmental control of social life will be found to be variable. Societies without govern-
ment exercise none; and societies with governments exercise a greater or lesser amount in
different social sectors at different times. The Behavior of Law attempts to spell out the
significance of this finding in a series of statements on covariation. Black’s book is not
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itself a typology of legal systems but rather an essay on what Black sees as the fundamental
criteria for distinguishing the “behavior” of law in one social setting from that in another.
The covariations have clear typological implications.

Although Black has kind words for quantification, claiming that all his propositions
involve measurable variables, he leaves the measuring to future scholars. He merely
points out what should be measured, proposing not only the quantity of law but also its
“style.” In Black’s use of the term, “style” is manifested in the measures taken after a law
is violated, whether these are penal, compensatory, therapeutic, or conciliatory. “It is
possible to formulate propositions that explain the quantity and style of law in every
setting. Each of these propositions states a relationship between law and another aspect of
social life—stratification, morphology, culture, organization, or social control” (pp. 3,
6).

Black uses these five aspects as chapter headings, proceeding through each topic. His
central thesis seems unexceptionable—that the growth of law (government, in his defini-
tion) has paralleled the growth of stratification, organization, and centralization in soci-
ety, as it has been to other aspects of cultural and social elaboration and differentiation.
That view has been generally established for a long time. Black’s particular choice of
approach, however, is informed by a political perspective. The pervasive theme that
emerges in Black’s analysis is that, in the course of development, law increasingly be-
comes an instrument of the powerful and the rich; that all things being unequal, law (that
is, government social control) “is less likely to serve the needs of the poor and the deviant
and more likely to be at the service of the People at the Top . . . the more stratification a
society has, the more law it has” (p. 13).

But, in closing, Black speculates on the future and a possible reversal of this postulated
trend. He does not believe that society is necessarily destined to get more and more law,
and more and more government social control, but welcomes what he interprets as
present signs of the erosion of the traditional state. “[I]f the evolution of social life
continues on its present course, into the indefinite future, anarchy will return. . . .
Anarchy is social life without law, that is, without governmental social control” (pp.
132, 123). In conclusion:

If all of these trends continue, a new society will come into being, possibly
centuries from now, possibly sooner. It will be a society of equals, people special-
ized and yet interchangeable; a society of nomads, at once close and distant,
homogeneous and diverse, organized and autonomous, where reputations and
other statuses fluctuate from one day to the next. . . . To some degree . . .
anarchy will return. But it will be a new anarchy, as new as society itself, neither
communal nor situational, and yet both at once. If these trends continue, then
law will decrease. It might even disappear. [1976, p. 137]

A much more proximately reformist position, also concerned with the uses of state
powers, is taken by Philippe Nonet and Philip Selznick in Law and Society in Transition
(1978). These authors also mention a possible “withering away of the state” that may
come with the era of “responsive law,” and they give it their own redefinition (p. 102). In
a footnote, however, they add reassurance. “The idea need not be understood as suggest-
ing the end of all government; it should be interpreted as pointing to a transformation of
government away from monolithic and repressive forms of the state” (p. 103). Nonet and
Selznick do not buttress their evolutionary discussion with ethnographic materials. They



GRAND LEGAL COMPARISONS IN AN EVOLUTIONARY MODE 51

are not concerned with “primitive” societies. Their evolutionary thesis, like Unger’s, is
constructed in the mode of Weberian ideal types, a similarity they acknowledge (p. 54,
fn.).

Law and Society in Transition postulates legal parallels to three types of administrative
organization—prebureaucratic, bureaucratic, and postbureaucratic—as repressive law,
autonomous law, and responsive law (pp. 22, 16). Though the authors see these types as
an evolutionary series, they are careful to note that, while each type has the potential of
being transformed into the next, no historical necessity compels this development to
happen. Indeed, they speak of their “developmental model” as “a complex dispositional
statement. It proposes that certain stages of a system will generate forces leading to
specified changes” (p. 23). But they are clear that, though such a model suggests the
direction of change, predictions cannot be founded on it, since conditions vary widely,
and countervailing forces are frequently at work (p. 23).

In the repressive type, law is the instrument of the powerful; obedience to the rules is
exacted from the ruled, but the rulers who make the laws are scarcely bound by them (pp.
29-52). There is “class justice.” The conservation of authority is a major preoccupation.
Specialized agencies of control, such as police, become independent centers of power.
Cultural conformity is enforced, diversity is not tolerated. Archaic states and totalitarian
regimes epitomize types of repressive domination, “but the problems that produce it
occur, and recur, everywhere” (p. 36).

The cardinal features of autonomous law are the separation of law and politics, the
existence of a system of binding rules that places restraints on the exercise of power and
limits the obligation of citizens (that is, the acts of the political elite must be legal), and
of greatest importance, the development of specialized, relatively autonomous legal in-
stitutions (pp. 53—72). Autonomous law bears a strong resemblance to the Anglo-
American legal system. “Autonomous law is, in principle, judge-centered and rule-
bound.” Autonomous law evolves out of the repressive law as “a way of overcoming the
arbitrary decision-making of an earlier era.” The legal institutions develop “canons of
interpretation” and a technical professional expertise, often becoming formalistic and
legalistic. “The practitioners of autonomous law are makers and purveyors of ‘artificial
reason.’ ” A great emphasis on procedure, as in due process, means that “substantive
justice is . . . a hoped-for by-product of impeccable method.” The capacity to restrain the
authority of the rulers and to limit the obligations of citizens can develop in such a way as
to encourage a “posture of criticism” that eventually contributes to the erosion of the rule
of law. Advocacy “encourages self-assertion and a searching criticism of received author-
ity. . . . Even in a rule-centered legal order, reasoning must frequently appeal from rule to
purpose” (pp. 60, 65, 62, 66, 71, 72, 80).

This attitude sets the stage for the next type, a law of the future. “A vision emerges. . .
of a responsive legal order, more open to social influence and more effective in dealing
with social problems.” Since social purpose, rather than the technical application of
rules, is the central consideration of responsive law, purpose becomes a major element in
legal reasoning. “With the growth of purposiveness in law it becomes even more difficult
to distinguish legal analysis from policy analysis, legal rationality from other forms of
systematic decision-making.” Arcane language disappears, as does formalism and ritual,
depriving jurists of one of their claims to special expertise. To be effective, general
purposes must be translated into specific objectives—responsive law is characterized as
“result oriented.” A much wider range of information must be assessed than is normally
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taken into account in judicial proceedings, and the potential effects of alternative
policies must be projected before a choice is made (pp. 78, 82-83, 84).

Erosion of authority requires increased responsibility on the part of individuals, who
become responsible for the foreseeable consequences of all their actions. But the salient
virtue of the new civility is respect: “All who share a social space are granted a presump-
tion of legitimacy.” Thus, cultural and moral diversity is acknowledged and protected. In
a responsive system, crises of public order—such as strikes, demonstrations, and riots—
will be solved by negotiation, discussion, and compromise. The objective is the recon-
stitution of consensus. “Integrative resolutions of crises” should be sought to restore order
rather than order being imposed by coercion (pp. 90, 91, 92, 93).

The hallmark of the postbureaucratic organization is decentralization and the broad
delegation of authority. In purposive organization, “authority must be open and par-
ticipatory. . . . The model is the task force organization made up of temporary problem-
centered units.” What is envisioned is “a loose aggregate of public corporations, each
with its own mission and its own public.” Risks are also foreseen—a fragmented and
impotent polity might result, impervious to direction and leadership, incapable of setting
priorities (pp. 99, 103).

The aim is a total transformation of law. “Legal energies should be devoted to diagnos-
ing institutional problems and redesigning institutional arrangements.” Regulation,
rather than adjudication, becomes the “paradigmatic function” of responsive law. “The
diffusion of legal authority and the enlargement of legal participation bring about a
‘withering away of the state.” ” Nonet and Selznick close with the claim that “responsive
law is a precarious ideal whose achievement and desirability are historically contingent”
(pp. 102, 106, 108, 116).

Although Nonet and Selznick mention the risks associated with fragmentation and an
incapacity to set priorities, the solution to those problems is not really addressed except in
the vaguest terms. Still more optimism attends their ideas about demystification. They
seem absolutely sanguine about the possibility of abolishing ritual, formality, arcane
language, and the like, and they are confident that this change would directly affect
issues. They ignore the fact that what can easily happen—and has happened, in many
countries with populist ideologists—is that the “new informality” itself acquires a ritual
cast and becomes an orthodoxy, possibly even accompanied by an obligatory language. If
participation is required by the “system,” participation itself can be a ritual performance.
If an assembly has to be convened in order to legitimate any decision, the convening of
the assembly and eliciting its consent can be routinized, becoming as formal as the wicked
authoritative decisions it is meant to replace.

When participation is obligatory, the construction of what I have called ratifying
bodies public becomes mandatory, since such bodies are the only admissible source of
decision-making legitimacy (Moore 1977). The rule-legitimacy of “autonomous” law is
replaced by legitimation by popular consent. But the consent can be as pro forma and as
“managed” as the often highly rationalized connection between rules and decisions.
There seems little basis for the assumption that participatory assemblies are bound to
function as intended by academic idealists. The functioning of participatory organizations
in the real world can be treated empirically; there are quite enough of them to study
comparatively, and such an investigation may well be worthwhile if the spreading of this
style of decision-making is to be anticipated. But in my view, pace Black, and Nonet and
Selznick, serious study of the potential withering away of the state in the world in general
can safely be postponed.
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These four writers recognize but are not troubled by the implications of an existing
legal pluralism on the world scale, let alone at the local level. Unger, for one, writes,
“modernism creates a basis for the universalization of the human understanding of human
affairs” (1976, p. 259). But all that consensualism is for the future. In fact, modernism
has not yet produced and may never produce those common understandings Unger thinks
possible. Looking out from his Princeton study, the anthropologist Clifford Geertz (1983)
sees only irreconcilable diversity. What Geertz argues for is an understanding of cultural
heterogeneity and normative dissensus to be achieved through “an hermeneutics of legal
pluralism” (pp. 224-35).

To exemplify the point Geertz writes an essay in which he sets out to compare ideas
about fact and law in three legal traditions: the Indic, the Islamic, and the Malaysian. He
arranges his task with his customary verbal ingenuity. While he appears to be proceeding
from the Anglo-American concepts of fact and law, he loses little time in the discussion
of that cultural context, and without letting the reader know that he has changed the
game, he quickly re-recognizes fact and law as questions of “what is so” and “what is
right” (p. 184). And later, without the slightest grinding of gears, he shifts sense again
and slides smoothly into an elegant explication of three highly abstract terms in the
languages of the three traditions he has chosen: hagq, which means “truth”; dharma,
which means “duty”; and adat, which means “practice.” All three also mean a great deal
more, as Geertz proceeds to explain. These terms give him an opportunity to make
general comments on three quite different culturally constructed visions of the world. It
also gives him an opportunity to speak for his particular vision of social science. He says
that he is “not engaged in a deductive enterprise in which a whole structure of thought
and practice is seen to flow . . . from a few general ideas . . . but in a hermeneutic one—
one in which ideas are used as a more or less handy way into understanding the social
institutions and cultural formulations that surround them and give them meaning” (p.
187). But the essay in question barely gets around to the institutional level, let alone the
practical implications for real situations, so the reader is left to muse over the resonant
ideas which Geertz presents with his usual art. By no means do all anthropologists find
Geertz's “interpretive social science” as broad an avenue to understanding as he does.
From the point of view of any lawyer, law would seem to be only tangentially the subject
of “Fact and Law in Comparative Perspective.” Geertz is using a few legal categories as an
entry point for the discussion of different conceptions of the social and moral order.
Geertz has a further purpose in linking cultural difference to law. He clearly wants to take
some shots at the idea that the world is becoming increasingly homogeneous, and to
attack those who interpret it in terms of a materialist-evolutionary social theory. He
concludes that differences in the world are increasing, not decreasing. “Things look more
like flying apart than coming together” (p. 216). Legal pluralism is florescent. “Agree-
ment about the things that are fundamental . . . is rather spectacularly absent” (p. 224).
He wonders about our capacity to live with diversity and sees his own essay as related to
the question of “how local knowledge and cosmopolitan intent may comport, or fail to,
in the emerging world disorder” (p. 183).

CONCLUSION

Issues that have political currency in one decade are bound to surface eloquently a few
years later in the more polemic forms of the comparative literature. One theme apparent
in the works reviewed is the debate about government authority versus “self-regulation.”
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This topic has proved durable and has really become a refrain in some quarters in the
Western democracies. Two quite different depictions of the role of law enliven the
quarrel. Law is conceived as a potentially benevolent means of shaping and directing
society, a useful machine that simply needs some improvements of design; and law is
considered at its worst when it directs and at its best when it does no more than establish
the external conditions for peaceful (and/or profitable) self-direction.

The latter view often includes arguments either for “free” competition or for participa-
tion in decision-making by those affected. That benevolent direction and enlightened
self-rule are not real alternatives except on paper must be clear. Compared with any past
time, government everywhere now has and uses unprecedented quantities of power,
capital, and personnel. (For a short, simple exposition on the role of law in the mixed
economies of the Western democracies, see Friedmann 1971; for an interesting essay on
law and the state, see Kamenka, Brown, and Tay 1978.) Yet the state, though in some
respects overwhelmingly powerful, seems unable to solve many urgent problems in its
directive mode. (For an American case study of a failure, see Pressman and Wildavsky
1973.) Lawyers and social scientists are becoming increasingly occupied with the ques-
tion of how much can or should be done by means of law. It is a mark of the pessimism of
this trend that A. N. Allott’s book, full of comparative examples, should be entitled The
Limits of Law and subtitled “The Uses and Uselessness of Law” (1980). Marc Galanter
gave one of his articles the title “Legality and Its Discontents” (1979). As some of the
literature reviewed here has suggested, the pull toward more centralized authoritative
direction and the opposite pull toward more local or special-purpose autonomy are wide-
spread in the world and not confined to the Western democracies (see Galanter 1981).
But in the West, given the luxuries of expression afforded by a free press, they take on a
particularly public form.

The pervasiveness of these organizational issues provided the logic of the sequence of
the materials presented in this article. Vilhelm Aubert is persuasive in stating, “Sociology
of law must work closely with theories of organizations, for it is through organizations that
modern law primarily becomes effective, if at all” (1979, p. 41; see also Pospisil 1971;
Smith 1974). Considered in this framework, the state itself is an aggregation of subor-
ganizations. Hence this essay began with the level that is the most organizationally and
culturally diverse and intricate—the international—before moving down the organiza-
tional scale to plural societies, proceeding to the level of complex but putatively “cultur-
ally unitary” legal systems, next examining primitive systems and simpler societies, also
putatively “unitary,” and concluding with the grand-scale essays of Unger, Black, Nonet
and Selznick, and Geertz who, using comparative examples, try to draw together many of
the large questions.

This introduction to the literature on the variety of legal systems in the world suggests
that there are a few predominant forms in which the perspectives of social science are
manifest in current comparative work. Three general approaches are used in various
permutations and combinations.

The first approach begins with a grand paradigm. A range of legal comparisons are then
marshaled to illustrate a preconceived interpretive scheme. Systems analysis, the unfold-
ing of legal evolution according to a given pattern, and the assumption that economic
rationality can be found at the root of all durable legal rules constitute such paradigms.

A second approach uses a particular type of social (or political, economic, cultural,
historical, and the like) context to “explain” or illuminate the operation of a particular
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legal system. Thus multicultural and plural contexts—or tribal contexts, or socialist
governments, or legal “families”—are said to account for certain characteristics of rele-
vant legal systems. The implication of this comparative approach is that if the social or
cultural or historical contexts were different, the legal system would also be different. A
distinctive organizational or cultural characteristic is used initially to identify the in-
stances to be studied and compared. The social and cultural embeddedness of law is the
underlying postulate.

A third approach begins with the assumption of “law as technique” or “law as problem-
solving.” In this method a particular feature of legal systems is identified and examined
across the board in a variety of societies to examine how problems are solved or how the
technique works in different places. Thus, the management of dispute, the access of the
citizenry to officials, and the treatment of crime have each been compared in this way, as
have a myriad of other topics. In this approach, the “problem” solved or the legal
technique used is the diagnostic criterion that governs the collection of information. The
motive of such comparisons is often declared to be the search for the technique that
works best or the better identification of the societal factors that facilitate or obstruct
benign solutions. But in this as in both of the other approaches, comparison is as often
used to call attention to previously unnoticed regularities or irregularities, thus indirectly
testing and repairing the prevalent paradigms of social science itself. This work of redefin-
ing social science is at some remove from the direct, practical policy-guiding advice that
some agencies solicit, but in the long run this more basic questioning may well be the
most useful of all.

The demonstrably increasing interest in studying and comparing the various legal
systems of the world is likely to continue to grow. Probably at the top of the list of reasons
for this circumstance is the interlocking character of the world economy and the inter-
related political fate of all nations and peoples. An increasing number of transactions and
organizations, of increasing magnitude and importance, cross national boundaries. Geo-
graphically distant events can deeply affect even the largest countries and may penetrate
into the affairs of the most remote bush villages.

On the practical side, operating effectively in this multinational arena, or even under-
standing it as a spectator, requires some understanding of the varieties of legal, political,
and social configuration that underlie the formally equivalent national units. Having
some knowledge of the legal systems of other societies is useful to anyone who operates
professionally or intellectually outside of a parochial milieu—and who will admit to
completely parochial interests?

As for the academic discussions about legal evolution that give learned underpinning
to current political argument, some comparative knowledge is a considerable defense
against being persuaded for the wrong reasons. As a rule, the larger the topic discussed,
the more selectively the mass of information must be dealt with, hence, the more
dominant the paradigm of the writer. This is true of most discussions of the evolution of
law. Selection, speculation, interpretation, and argument can be richly rewarding, but it
is an error to call these proofs. Much of what has been written about legal systems as
wholes, and about legal evolution in particular, belongs in the category of learned
discussion. What Charles Lindblom and David Cohen noted about a wide range of
policy-oriented social science applies in this case: “Despite the accepted convention that
[social scientists] are engaged in the pursuit of conclusive fact and proof, they are instead
engaged in producing inconclusive evidence and argument” (Lindblom and Cohen 1979,
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p. 81; italics mine). But even these scholars find themselves obliged to concede that
professional social inquiry can, on occasion, produce authoritative information.

While much is known, much more authoritative information remains to be garnered
about the legal systems of the world and the way they actually operate, and still more is to
be learned from the analysis and interpretation of this material. The studies reviewed
here suggest that there are encouraging signs of traffic on the academic highways, and
that some frequently traveled byways had best be avoided.
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LAW AND NORMATIVE ORDER

Richard D. Schwarty
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Syracuse University

INTRODUCTION

Cross-cultural research demonstrates that societies vary dramatically in the extent to
which they have an integrated normative order. Folk societies generally adhere to a
stable, pervasive, consistent, deeply held set of mores. Complex societies rarely have a
comparable degree of normative integration. Law represents a response to the evolution-
ary decline of normative consensus in complex societies. This paper addresses the follow-
ing questions: to what extent and in what ways does law interact with norms to maintain,
reinforce, or develop normative consensus.

In open societies such as the United States, the integrative capacity of law is especially
problematic and the manner in which law contributes to normative integration, when it
does at all, is complicated. Law draws on existing norms, adds some norms and principles
of its own, and helps sometimes to facilitate an emergent consensus. These processes can
be seen emerging as societies become more complex.

The classic model of folk culture (Redfield 1941) emphasizes the pervasiveness and
intensity with which normative ideas are shared throughout a society. A normative order

NOTE: In developing this essay, [ have received valuable assistance from several law students: Denise
Hartman, Mary Kehoe, Maureen Walsh, and Beth Anne Wolfson. All have done valuable service in
locating relevant sources and in contributing to the ideas in the paper. An earlier version was reviewed by
Leon Lipson, Lawrence Friedman, David Sills, Donald T. Campbell, and Manfred Stanley. Each of them
made helpful suggestions. I am grateful to my colleague Sam Donnelly for many good discussions, especially
on the thinking of Karl Llewellyn and Lon Fuller. The manuscript was processed with unbelievable efficiency
and great good humor by Patricia Marsuld and Cathy Thau.



64 LAW AND NORMATIVE ORDER

of that kind has no need for a legal system to promulgate or to enforce behavioral
standards. At most, such societies require that someone act as a mediator to help resolve
disputes, through agreement between the parties, within the framework of commonly
held standards (Schwartz and Miller 1964).

At a slightly more complicated level of social organization, legal authority emerges. In
general, legal officials in tribal societies exercise their authority by drawing on, clarifying,
and reinforcing the mores. Paul Bohannan has given a plausible account of this process in
his concept of “double-institutionalization.” Using his experience with the Tiv as illus-
tration, he describes law as a technique for dispute resolution that draws on and reinforces
the basic institutional arrangements of the society (Bohannan 1957, 1965). Only when a
relationship in those other institutions breaks down is law invoked. On such occasions,
third-party intervenors (mediators, arbitrators, or adjudicators) do more than resolve the
dispute. They examine the troubled relationship and, in restoring it, enunciate a stan-
dard for future conduct.

Such a legal standard tends to differ from the custom or norm in being more sharply
defined and somewhat different in content. In the resultant gap between law and custom
—which he believes to be inevitable—Bohannan finds a tension that leads to change.
Custom and law exert a mutual pull but never fully coincide.

Tension notwithstanding, the content of law in folk societies is deeply affected by
custom. Law is fashioned by members of a homogeneous culture who, though legal
specialists, are steeped in custom and selected for their knowledge of, commitment to,
and exemplification of the mores.

In the further evolution of society, however, a marked change tends to occur in the
nature of the mores. There is no need to recount here the story of normative complexity,
concomitant with the shift to urban societies based on the economic surplus generated by
the agricultural, commercial, and industrial revolutions. As each of these historic eco-
nomic developments occurs, it facilitates normative change.! Characteristically the di-
versity of normative structure increases.

Faced with growing normative diversity, societies have regularly reacted with cultural
reorganizations, revitalization efforts, religious conversions, and other movements aimed
at the restoration of normative integration (Wallace 1956). The drive for normative
order, taking many forms, is regularly in evidence even as social change creates forces
that undercut a simple, uniform set of mores. The pendulum swings unevenly between
normative order and chaos—a slow disintegration of consensus, often followed at the
extreme of disorder by a sudden movement toward reintegration. Law becomes one of the
candidates to supplement or replace a traditional normative order, if not to reintegrate a
chaotic one.

Law can react in several possible ways in the face of normative diversity or dissensus. It
can selectively absorb norms, pervasive or not, which do exist in the society. It can seek
to formulate a new set of behavioral standards, imposing them authoritatively. Or it can
facilitate norm formation within the society by creating conditions of interaction in
which this process can occur. In fact, it does all of these.

Traditional theorists, as will be seen, have emphasized either legal absorption or legal
authority. Another approach is the mutualist position, the point of view taken in this

'For a comprehensive treatment of these interrelationships following the agricultural revolution, see
Turner (1941); no single work known to me comparably covers subsequent societal revolutions.
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essay. The mutualist position stresses the mutually reinforcing potential of laws and
norms, for attaining that degree of congruence between norms and laws essential for law
to function effectively as a regulator of behav