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The more closely any period of history is studied, the 

more clearly does it appear that the mistakes and troubles 

of an age are due to a false spirit, an unhappy fashion 

in thought or emotion, a tendency in the human mind to 

be overwhelmed by the phenomena of the time, and to 

accept those phenomena as the guide to conduct and judg¬ 

ment, instead of checking and criticising them by a 

reasoned standard of its own. Men come to think that 

it is their business to explain, rather than to control, the 

forces of the hour. 
—J. L. AND BARBARA HAMMOND 
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CHAPTER I 

INTRODUCTION IT IS necessary in any discussion to start with 

an assumption of some kind or with more than 

one. As a starting point for this analysis of 

the present administration of marriage laws in the 

United States, the assumption is made, without 

argument, that the monogamic form of marriage is 

the best form. There are those who question the 

social value of monogamy. This book is not for 

them. 

It has also seemed clear to us that the relation of 

the state to marriage will continue to be influenced 

by lawmakers, administrators, and the clergy. At 

present there are in round numbers some 178,000 of 

these (about 130,000 religious officiants empowered 

to solemnize marriages, 30,000 civil officiants, 10,000 

marriage license issuers and their deputies, and 7,650 

members of state legislatures) who are directly or 

indirectly responsible for interpreting the public in¬ 

tent to each candidate for matrimony. Marriage 

customs, in fact, have been shaped first by the 

development of ecclesiastical law and later by civil 

law. But they have also been molded by the way in 

which these laws have been applied. There is some- 
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MARRIAGE AND THE STATE 

thing, therefore, to be said for an approach to the 
subject which has been almost wholly neglected, 
namely, for an objective inquiry supplementary to 

the long accumulated experience of the churches and 
the legal profession—an inquiry, that is, into what 

now actually happens when two persons apply to the 
state for permission to marry. 

Not only in the law but in all the social sciences 
the habit of observing what happens is becoming a 

wholesome check upon theory and tradition. In such 
observation and reporting, modern social work has 
developed a method of its own which has been used 

in gathering material for the present volume. It 
must be acknowledged, however, that at best the 

findings and conclusions here summarized are only 
a beginning. Marriage is a large subject and we 
have selected only one aspect of it for consideration. 

Accordingly, that one aspect is projected into a 
sharp relief which throws it out of its due relation 
to the more personal side of marriage. And even 
so, only a part of a part is presented. There are 
48 states and the District of Columbia in the Ameri¬ 
can federation, each with its separate history, its 
own marriage laws, its own way of administering 

them. It has been necessary perforce to use the 
sampling method and to select certain states fairly 
representative of different frontier beginnings, differ¬ 
ent statutory provisions, different climates and geo¬ 
graphical conditions, different industrial character¬ 
istics, and different racial influences. 

10 



INTRODUCTION 

I. METHOD OF INQUIRY 

Before a selection of states could be made, even 
with reference to the diversity of their laws alone, 
it was necessary to examine and compare the laws 
of all the states. Here was initial delay, and since 
there were no trustworthy, up-to-date digests of 
American marriage laws we were forced to make 
one of our own that would cover at least their 
social aspects. This analysis was published in 1919,1 
a year before the plans for the present volume were 
first mapped out. During 1928 one of the last 
steps in its preparation was the compilation by a 
lawyer of a much fuller manual of marriage laws 
and decisions,2 which will appear simultaneously 
with the present volume on administration. The 
earlier analysis served an important purpose in 
that it supplied a number of leads for the field 
work begun in 1920. 

Massachusetts was the first state selected for 
relatively thorough field inquiry. Legislation in 
New England on the subject of marriage had from 
the beginning followed a direction of its own, and 
Massachusetts was taken as representative of the 
whole New England group. Our search everywhere 
was to be primarily for good procedures and good 
results provided they were at all typical. Quite early 

1 Hall, Fred S., and Brooke, Elisabeth W.: American Marriage Laws in 
Their Social Aspects. A Digest. Russell Sage Foundation, New York, 
1919 (Out of print). 

2 May, Geoffrey: Marriage Laws and Decisions in the United States. 
A Manual. Russell Sage Foundation, New York, 1929. 



MARRIAGE AND THE STATE 

this Commonwealth had adopted forward-looking 

laws that contained carefully guarded administrative 
features. This was a second reason for our selection. 

Illinois, the most populous and representative of 
the important North Central tier of states, showed 

a very different legislative history from that of the 
New England group. It also contained the country’s 

second city in size. This state was our next choice. 
New York State was our third choice. Of the 

original 13 states in the Union, the only 2 that were 
included in our study were New York and Massa¬ 

chusetts. Court decisions in these 2 had been 

cited so frequently in the decisions of other state 
judiciaries that their selection seemed inevitable. 

Alabama’s geographical position, her social con¬ 
ditions that contrasted sharply with those of the 
other states selected, together with the fact that 

hers was the first legislature in the South to pass 
a law requiring medical certification for marriage, 

account for our fourth choice. 
Wisconsin, it was found, had adopted several 

marriage measures not yet generally accepted by 

other states. As she had a reputation for legislative 
and administrative experiments, here was the basis 
for a fifth choice. 

Finally, California and Oklahoma were selected 
to complete this list of 7 states to be studied with 
relative thoroughness. From the large number of 

bills relating to marriage that were being introduced 

in the California legislature about the time our 
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INTRODUCTION 

study began, we inferred that that state must be 
especially interested in the subject. Oklahoma was 
chosen as representative of conditions that had 
developed from frontier settlements of a relatively 
recent date. The influence of frontier conditions 
and of the nature of the original settlements upon 
later marriage developments in each of the 7 states 
is a subject to which we shall return presently. 

Field work, however, was not confined to these 
7. Many valuable clues to marriage conditions in 
other parts of the country came to us through 
correspondence, through the 5 newspaper clipping 
bureaus to which we subscribed, and through legis¬ 
lative provisions that appeared to be out of the 
ordinary. Whenever possible these clues were fol¬ 
lowed up by field visits to the states in question. 

A total of 96 cities and towns in 30 states were 
visited in the course of all our field work;1 44 of these 
places were in the 7 states especially studied. In 
each of these 7 states the plan was to have the field 
investigator study the largest city, and usually to 
study it first of all. Then, in order to assure the 
inclusion of smaller cities and towns and rural 
counties, other license issuing districts were visited. 

In communities thus selected the marriage license 
issuers and their deputies, if there were any, were 
interviewed. These officials were given full oppor¬ 
tunity to describe in their own way the methods 

1 In 83 of these cities and towns the interviewing was done by Alice 
M. Hill. 

V 
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MARRIAGE AND THE STATE 

which they were in the habit of employing. In 

addition, the conduct of the office was observed— 
its method of dealing with candidates coming for 

licenses, the type of record kept, and so on. Per¬ 
mission was sought and almost always obtained to 

transcribe the last hundred or more of the licenses 
fully recorded, though sometimes, in busy offices, 
these had to be taken from the most recent license 

book not in active use. Such transcripts served 

not only as a check upon the description of methods 
that had already been given us, but were useful 
later as a basis for statistical analyses and com¬ 

parisons. Full reports of all interviews and docu¬ 
ments pertaining to them were forwarded to us at 

once by the investigator as a basis for close super¬ 
vision. 

The next step after studying a given license 
office was to seek a number of interviews with dis¬ 
interested witnesses who lived in the community* 
such as judges, other court officials, clergymen, 
lawyers, social workers, doctors, and so on. In an 

attempt to get clues to actual instances and cases, 
rather than to depend upon general impressions, 
anyone likely to be able to give us additional in¬ 
sight into the methods of the local office was sought 
out. The number of witnesses available varied. 
In some places there were very few, in others as 
many as 30 to 40 were visited. 

In addition to these field interviews in 96 places, 

further insight into local situations came to us 
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INTRODUCTION 

from correspondence with 588 places that were not 
visited at all. By all these different methods some 
inquiry, varying greatly in degree of thoroughness 
of course, was made into administrative methods 
in 684 unduplicated places in 48 states and the 
District of Columbia. 

In every social study one of the most serious 
problems to be dealt with is the sequence of the 
different processes involved and the amount of 
time that should be allotted to each. No one, 
probably, has yet found the ideal solution. Should 
one know every book and every document bearing 
upon the subject to be studied before any attempt 
at observation in the field is made? Or should 
one boldly plunge in with only a limited preparation, 
trusting in this way to get fresh leads for more 
thorough library research at a somewhat later 
stage? The latter is the method we followed. First 
of all we had to study the laws, but after the great 
mass of field data had been gathered and reduced 
to some sort of shape, there were gaps revealed in 
it, comparisons of part with part to be made, that 
gave the later library search and correspondence 
with authorities an entirely new significance.1 Our 
task, as we understood it, was not merely to report 
field findings and explain them but, as suggested 

1 In an article on “ Research in Medical Schools” by Dr. Florence Sabin 
of the Rockefeller Institute for Medical Research (Science for April i, 
1927) appears the following sentence: “There are investigators who 
start with a masterly concept of known facts; there are others, equally 
valuable, often more original, who prefer to analyze the detail of literature 
when their work is already well under way.” 

15 



MARRIAGE AND THE STATE 

by the motto to this volume, it included a search 

for the practicable next steps by which many of 
the conditions revealed might be bettered. For 
this further reason it was necessary to compare 

our field results with the law reports of marriage 
cases, with the discussions that had preceded recom¬ 
mendations made on this subject by the Commis¬ 

sioners on Uniform State Laws,1 with congressional 
documents describing various attempts to add a 
marriage amendment to the federal Constitution, 

with the histories of the 7 states we had studied 
intensively, and with many books dealing more 

generally with marriage or with the functions of 
government. 

This meant delay while extended further search 

was made, with the result that visits paid between 
1920 and 1923, supplemented by such reinvestigation 
as has been possible since, are here made the basis 
of recommendations published in 1929. Although 

in the present instance the delay is not a serious 
one, because we have done enough revisiting and 
checking up to be assured that there have been 

few changes in administrative procedure in the in¬ 
terval, for social studies in general the time allotment 
between field observation, mastery of the literature 
of the subject, and interpretation presents many 
difficulties. 

After the field work had been nearly completed 

but long before this final study was ready for pub- 

1 Chapter IX, Evasive Out-of-State Marriages, pp. 192-197. 
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INTRODUCTION 

lication, two subsidiary studies were printed. The 
first grew out of field visits to Wisconsin and de¬ 
scribed the administration of the Wisconsin mar¬ 
riage law as it relates to the venereal diseases.1 The 
second dealt with child marriages in the United 
States.2 The latter study described a social situation 
in this country that is further explained and illus¬ 
trated in the present volume. 

Without dwelling at greater length upon methods 
that will be apparent enough as the material we 
have gathered is analyzed in these pages, there are 
two introductory subjects that deserve brief mention 
here. The first of these is the origin of the marriage 
license system and the second is the effect that 
frontier conditions have had upon the development 
of that system in this country. 

II. MARRIAGE AND THE LICENSE SYSTEM ON 
THE FRONTIER 

The term “marriage license" has its origin in 
early English ecclesiastical practice, in accordance 
with which a bishop's license or archbishop's license 
released candidates for marriage from the obligation 
of publishing their banns in church. On the Con¬ 
tinent also, in order that marriages might not be 
“maliciously hindered," dispensations of a similar 
nature though not called licenses had been author- 

1 Hall, Fred S.: Medical Certification for Marriage. Russell Sage 
Foundation, New York, 1925. 

2 Richmond, Mary E., and Hall, Fred S.: Child Marriages. Russell 
Sage Foundation, New York, 1925. 
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MARRIAGE AND THE STATE 

ized by the Council of Trent in the sixteenth century. 
But gradually the regulation of matrimonial matters 

came to be transferred, in large part at least, from 
ecclesiastical law and ecclesiastical courts, acting 
independently or for the state, to the state itself. 
In many Continental countries, however, a religious 

ceremony, supplementary to the obligatory civil one 
and not required by law, continues to this day to 

be usual. 
England did not accept Continental procedure 

but, through a series of changes following the Refor¬ 

mation, finally adopted an optional or dual sys¬ 
tem instead. Candidates for matrimony had their 
marriage solemnized either by church dignitaries or 
by civil officers. Under this optional system which, 

with the exception of Maryland and West Virginia,1 
has been adopted in this country too, a large number 
of different persons, ecclesiastical and civil, have 
the right to perform the marriage ceremony. But 
on the continent of Europe there is centralized 
administration in all the larger countries. In each 
of their local communities only one officiant is 
authorized—a civil one—and these officials repre¬ 
senting the state at the ceremony are under govern¬ 
mental supervision. Such a system, though not 
practicable in this country, has at least one great 
advantage over ours in that it makes possible a 
uniform method of inquiry into the qualifications 

1 In Delaware the Mayor of Wilmington is the only civil officiant in 
the state. 
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INTRODUCTION 

of candidates and establishes a dependable perma¬ 
nent record of the result.1 

Under the dual system of England and America 
it became necessary, in order to assure any enforce¬ 
ment of existing marriage laws and any competent 
registration of marriages, to provide some substitute 
for the centralized control exercised on the Continent. 
This substitute was even more necessary in America, 
as a matter of fact, than in England with its church 
establishment. With us the optional or dual system 
immediately became a multiple system in which 
the clergy of many different denominations as well 
as a variety of civil officials, including justices of 
the peace even, were authorized to perform the 
marriage ceremony. To bring order out of chaos, 
the device finally adopted by both countries was 
the marriage license.2 

A sense of backgrounds will always have to enter 
into social reforms that relate to marriage and 
marriage laws in the United States if reform is to 
be effective. A background of laws alone or of 
laws and court decisions alone will not suffice. The 
picturesque and varied beginnings of the American 
pioneering period—more varied, probably, than 
those of any other country of the modern world— 
cannot be ignored. 

1 The necessity for a permanent record is discussed in detail in Chapter 
XIV, Records and Penalties, p. 294. 

2 The English marriage license is, however, quite limited as an admin¬ 
istrative device for it does not apply to marriages solemnized under the 
auspices of the Church of England. 
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MARRIAGE AND THE STATE 

When men and women came from other lands 
to settle this new one, they brought with them 
their religion, their conceptions of what constitutes 
law and order, their traditions, customs, and per¬ 
sonal prejudices. Sometimes in their older world 
they had held political or religious views that were 
not those of the majority, in which case they brought 
the habit of dissent with them. If from different 

old-world backgrounds they met and mingled over 
here, reasons for divergence multiplied. Only very 
slowly, therefore, were customs established in the 
new home that could be respected and observed 
by all or most of the fellow colonists. Later, when 
new territory became available for settlement, and 
the more adventurous spirits in states that had 
been settled early again pushed forward into the 

wilderness, this transplanting process, which grad¬ 
ually modified differences and effected their assimi¬ 

lation, was repeated. 
Modification was inevitable. The pioneers found 

in this new land an absence or scarcity of schools, 
of ministers of religion, of notaries, of legal instru¬ 
ments. There were physical hardships unknown 
before. Usually there was great disparity of num¬ 

bers as between the sexes. It takes no great stretch 
of imagination to realize the relation of all these 
conditions to marriage customs. In some of the 
new settlements, moreover, a dominant and pro¬ 
gressive people found themselves face to face with 
an older or a more backward civilization, or else 

20 



INTRODUCTION 

climatic and industrial conditions happened to favor 
the importation of an alien race as slave laborers. 
Often there were wars and raids in the new land, 
with so little security and protection for anyone 
that human life became precarious. Especially on 
the later frontier, as in California and Oklahoma, 
it happened that changes of economic status came 
with startling suddenness, that fortunes were quickly 
made and lost. For the most part, however, fron¬ 
tier life was not only perilous but laborious. The 
cultivation of the soil was a hard won cultivation. 
Agriculture and the other prevailing industries, such 
as hunting, lumbering, and trapping, were tasks that 
made home seem very attractive by contrast. 

Any attempt to picture here these frontier con¬ 
ditions and their effects by citing a few of the facts 
about colonial and state beginnings can be no more 
than a thumbnail sketch, but even so the attempt 
may help to account for some of the present day 
administrative details relating to marriage and the 
license system that will presently be described.1 
As already stated, the more intensive field inquiries 
made in preparation for this book were confined 
to 7 states—Massachusetts, Illinois, New York, 
Alabama, Wisconsin, California, and Oklahoma. 
Limiting ourselves to these few, what characteristic 
resemblances and contrasts do we find in their 

1 Nearly all of the historical reading for this section on frontier con¬ 
ditions was the work of Ruth Z. S. Mann, to whom we are also indebted 
for a large part of the library search made necessary by the plan of this 
whole study. 
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frontier period? Social history is often ignored in 
the histories of our separate states, though some¬ 
times there are published diaries at hand or notes 
of early travel to give the needed clue. 

Beginning with Massachusetts, we find that it 

shares with the entire New England group of states 
a development different from that of all other sec¬ 

tions of the country. From the very first, there 
has been a more logical progress in the growth 
of its marriage law policies, and by contrast with 
the laws of other states the New England states 
have taken, as already suggested, their own char¬ 
acteristic line of development.1 This individuality 
is attributable to the nature of the earliest New 
England settlements. In some sections of the United 
States the first settlers left little mark upon later 
marriage customs. Whatever old-world ways they 
had brought with them were soon overlaid by the 
different habits of later migrants. Accepting Massa¬ 
chusetts as fairly typical of all New England, no 
such break is apparent there. For two hundred 
years after the landing at Plymouth, there was 
only a very slight admixture of foreign stocks in 
parts of the state that had been earliest settled. 
The chief modifying influence in those sections had 
not been from without but from within. It was 
clear to Plymouth, for example, that the best way 

1 Throughout this chapter, in addition to consulting other sources, 
we have made use of A History of Matrimonial Institutions, by George 
Elliott Howard, Chicago, University of Chicago Press, 1904, Vols. 1-3. 
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to avoid interference from the High Church party 
that controlled early seventeenth century England 
was to keep as free as possible from political and 
religious affiliation with England’s government. 
Ministers of the established church were at that 
time the only authorized celebrants of marriage in 
England; in Plymouth, following the custom with 
which the colonists had become familiar in Holland, 
civil ceremonies only were countenanced. 

Governor Bradford’s history of Plymouth Colony 
tells of an English bishop who questioned Winslow 
as to marriage celebrations upon his return to Eng¬ 
land in 1635. “He [Winslow] also confessed, that, 
having been called to place of magistracy, he had 
sometimes married some. And further told their 
lordships that marriage was a civil thing, and he 
found nowhere in the word of God that it was tied 
to ministry. Again, they were necessitated so to 
do, having for a long time together at first no 
minister.”1 

Whether by foresight or necessity, it is true of 
the entire New England group of states, and among 
the older states it is true of this group only, that 
from the very beginning of settlement the civil 
authorities have had direct administrative control 
of the qualifications of all candidates for matri¬ 
mony. By the country at large such control has been 
acquired only very gradually. The New England 

1 Bradford's History of Plymouth Plantation. Reprinted by the Com¬ 
monwealth of Massachusetts in 1901, p. 393. 
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township was directly responsible for the publication 
of every notice of intention to marry. During the 
specified period of publication, objections might be 
filed. If these objections seemed valid no marriage 
was allowed. For all candidates who were able to 
meet the legal requirements the town clerk or other 
official issued a “certificate of intention” that au¬ 
thorized a marriage ceremony. In 4 New England 

states this document is called a certificate of in¬ 
tention to this day and not a license, the term 
now in use everywhere else. 

The earliest marriage recorded in Massachusetts as 
having been celebrated by a minister of religion in¬ 
stead of by a civil magistrate bears the date of 1686. 
After this the dual system of either civil or religious 
celebrations gradually became general, but all New 
England continued to hold to the system of civil 
banns or “publication” until about the middle of 
the nineteenth century. Then the custom fell into 
disuse for more than half a century, except in the 
state of Maine, where a law requiring 5 days' ad¬ 
vance notice before a license could be issued was 

passed in 1858.1 This notice was substituted for 
the earlier method of advance announcement. Al¬ 
though the other states of the New England group 
failed for quite a long time to follow suit in adopting 
the Maine substitute, half of the states that now 

1 For a description of the advance notice plan, see Chapter V, Advance 
Notice of Intention to Marry, pp. 109-119. 
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follow the five-day advance notice plan are in New 
England.1 

Illinois was first settled by the French. It was 
ceded to the English in 1763. After the American 
Revolution the lands of the territory were thrown 
open for sale (1785) with the result that soon there 
was a great influx of immigration from older states. 
By 1823 a majority of the population had either 
been born in the Southern states or was descended 
from Southerners. “This vanguard of western 
colonization consisted, in the main, of that middle 
group of small farmers which is so often forgotten. 
. . ”2 When courts of law were established by 
the English in 1809, “as might be expected, the 
laws of Kentucky were the most popular in Illinois, 
and six were adopted from the code of that state.”3 

New York presents a contrast to most of the 
other colonies in that, true to its present character, 
the settlement was cosmopolitan from its earliest 
days. Father Jogues in 1644 reported the inhabi¬ 
tants of Manhattan as speaking 18 different lan¬ 
guages and as divided into a number of different re¬ 
ligious sects.4 On the whole, there was religious toler¬ 
ance under the Dutch. Executive authority, however, 
underwent in the century before the Revolution 

1 See Table 2, p. 110. 

2 Greene, Evarts B.: Pioneers of Civilization in Illinois. Military 
Tract Papers, No. 2. Illinois State Reformatory Print [1907?], p. 7. 

3 Laws of the Territory of Illinois, 1809-11. Bulletin of the Illinois 
State Historical Library, June 1, 1906, p. xi. 

4 Jogues, Rev. Lather Isaac: An Account of New Netherland in 
1643-4. Privately printed. New York, 1862, pp. 25 and 27. 
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33 changes, with a corresponding lack of stability 

in the development of court procedures. Thus, the 
state of New York received from Dutch and British 

rule no clearly defined code of marriage customs 
but rather a medley of inconsistent practices. 

We have here certain contrasts with the Massachu¬ 
setts settlement which help to explain divergent de¬ 
velopments in the marriage administration of the 
2 states. When Massachusetts and New York were 
settled the form of marriage by consent alone which 
is known as common law marriage1 was still valid 
in England. But later such marriages were for¬ 
bidden in that country by the Hardwicke Act of 

1753. Massachusetts, however, has never recog¬ 
nized common law marriage, and in 1810 a decision 
by Chief Justice Parsons, of that state, declared 
against it. In New York, on the other hand, the 
legality of such marriages was upheld in 1809 by 
so distinguished an authority as Chancellor Kent 
(at that time Chief Justice) and common law mar¬ 
riages are still recognized in the state today. Those 
who take a narrowly legalistic view of these con¬ 
trasting developments might claim that had Kent 

been a Massachusetts judge and had Chief Justice 
Parsons been presiding over the Supreme Court of 
New York the situation as regards common law 

1 A common law marriage is a marriage not solemnized in any par¬ 
ticular form but based on a mutual agreement, between persons legally 
capable of making a marriage contract, to enter into the relation of 
husband and wife. The state is given no part in this arrangement, has no 
record of it, and no opportunity beforehand to pass upon the qualifica¬ 
tions of the parties to it. 
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marriage in the 2 states would have been re¬ 
versed. Massachusetts in that case would have re¬ 
garded a common law marriage as legal after 1810, 
the date of the Parsons decision to the opposite 
effect, and New York would have established a 
ruling that “when our ancestors left England, and 
ever since ... a lawful marriage there must 
be celebrated before a clergyman in orders”; and 
hence the same must hold true in New York. But 
what actually happened? The Kent decision of 
1809 was made at a time when there was no marriage 
statute and had been none since 1691 in New York 
State, and the decision continued to hold because 
there was in that state no unified sentiment against 
marriage by consent only, which a more homogeneous 
population might have provided, and, therefore, no 
law was adopted to forbid common law marriages. 
This lack of public sentiment was shown by the 
state’s reaction to the marriage statute adopted in 
1827.1 That law placed upon the officiants of mar¬ 
riage, upon many different magistrates and upon 
the clergy of many different denominations, respon¬ 
sibility for gathering the facts about candidates for 
marriage and the further responsibility of deciding 
who were qualified under the law and who were 
not. Upon these officiants devolved also the duty 

1 New York Revised Statutes, 1827-1828, Vol. 2, pp. 138 ff. 
A committee appointed to revise and codify the laws of New York 

State recommended comprehensive provisions on the subject of marriage. 
These, with modifications, were adopted by the legislature and went into 
effect January 1, 1830. 
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of keeping a permanent record “in a book/' “These 

regulations/’ says Kent in his Commentaries, “were 
found to be so inconvenient, that they had scarcely 
gone into operation when the legal efficacy of them 

was destroyed and the loose doctrine of the common 

law restored by the statute of 20th April, 1830, de¬ 
claring that the solemnization of marriage need not 

be in the manner above prescribed, and that all law¬ 

ful marriages contracted in the manner in use be¬ 
fore the Revised Statutes should be as valid as if 
the article containing those regulations had not been 
passed/’1 Such was public opinion in New York 
early in the nineteenth century. But in Massa¬ 
chusetts, while beyond question there were some ir¬ 
regular alliances, unions without due sanction were 
not countenanced by public opinion, and naturally 
in these communities of one racial strain and tradi¬ 
tion public opinion was all-powerful. 

Our topic, Marriage and the State, does not 
properly include under marriage a form of it that 
ignores the state altogether. On the frontier there 
were conditions constituting some justification for 
alliances by consent only. In Alabama, for example, 
“Upon the Tombigbee and Lake Tensaw, the people 
still [in 1800] lived without laws, and without the 
right of matrimony. For years, the sexes had been 
in the habit of pairing off and living together, with 
the mutual promise of regular marriage when min- 

1 Kent, James: Commentaries on American Law. O. tfalsted, New 
York, 1832, Second Edition, Vol. 2, p. 88. 
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isters or magistrates should make their appearance 
in the country/’1 

When throughout all the colonies a long and 
perilous expedition into uninhabited territory might 
have to be undertaken at a moment’s notice, then 
the absence of ministers of religion and of any 
representative of civil authority might well consti¬ 
tute a valid excuse for common law marriage. No 
similar conditions exist today. Marriages by con¬ 
sent only, recognized formerly in England by com¬ 
mon law, were forbidden, as just stated, as early 
as 1753. There could be no better illustration of 
the way in which customs persist after their trans¬ 
planting and after the excuse for them has long 
ceased to be valid than is found in the fact that 
in 24 of our states common law marriages are still 
tolerated. They are unlicensed, unrecorded, and 
uncounted, but recognized as legal. With the 
multiplication of modes of travel and of other 
forms of intercommunication, with the increasing 
need of an accurate and complete recording of 
social data, with social welfare deeply involved in 
this question of the standards of marriage, these 
24 states still leave to the courts the decision as 
to whether a given pair who have dispensed with 
the ceremony are married or not. Not only do the 
decisions of no two of these states agree, but courts 
in the same state are at variance and certain in- 

1 Pickett, Albert James: History of Alabama. Republished by 
Robert C. Randolph of Sheffield, Ala., 1896, p. 464. 
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dividual courts have handed down contradictory 

decisions. Hence there is little protection provided 
today for the woman who believes she is a wife 
by common law; there is now nothing better than 
a trap in this belated survival of early English 

law. 
Outside of New England most of the older colonies 

showed their loyalty to the English establishment 

and to the individuals and private companies hold¬ 
ing English charters by adopting or striving to 

adopt most of the English marriage customs of 
that day. Thus, in the Southern states, the license 

system of the present day is an adaptation of the 
centralized or governor’s license, which was in turn 
an adaptation of the Bishop’s license. In colonial 
times the governor’s license, like the bishop’s license 
in England, released candidates from publication 

of their banns in church. This procedure, of sub¬ 
stituting a governor’s license for the banns, which 
was a characteristic one in the Southern and Middle 
Atlantic states among the well-to-do, was adopted 
later in Northwest Territory. It became the system 
throughout a large part of the country and pre¬ 
pared the way for our modern marriage license. 
Even in colonies settled originally by the Spanish 
or French there is little trace of any continental 
influence in the marriage laws that were adopted 
later. 

Loyalty to England led Virginia in the seventeenth 
century to enact a series of laws regulating marriage, 
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some of them unenforceable. In 1632, for instance, 
it was decreed that marriage ceremonies must be 
performed in a church; but with every desire to 
observe the traditions of one’s forebears, there can 
be no church marriage where there is no church. 
As these lines are being written, news comes of 
Lieutenant Maughan’s trip by airplane from New 
York to San Francisco “between dawn and dark” 
of the same day, but distance was distance on the 
frontier. Philip Alexander Bruce declares that in 
1632 the church was in some Virginia parishes a 
two days’ journey away. The absence of ministers 
of religion led the colony to resort for a while to 
local magistrates, “but this resulted in so much 
confusion that a law was passed confining the right 
to clergymen.”1 

Some of the difficulties encountered in days when 
there was not only an absence of churches and 
ministers but of courts and of legal instruments 
are illustrated by Alabama history. Thomas Jeffer¬ 
son named the first governor of the territory of 
which Alabama was a part in 1801, and this governor 
appointed justices for the counties. They came 
from different states, and William Garrott Brown 
records that each justice tried to apply in his new 
office the laws of the particular state from which 
he came.2 

1 Bruce, Philip Alexander: Social Life of Virginia in the Seventeenth 
Century. Privately printed, Richmond, Va., 1907, p. 234. 

2 Brown, William Garrott: A History of Alabama. University Pub¬ 
lishing Co., New York and New Orleans, 1900, p. 93. 
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Here, too, as in many other parts of the United 
States, were apparent some of the disturbing effects 
upon marital standards of a group set apart in the 
community as racially and culturally different, and 
socially at a grave disadvantage. Negro women 

in the South, Mexican half-breeds in the Southwest, 
Indian women wherever they continued to live on 
the pioneer border, contributed by their presence— 
all unwittingly and helplessly—to the perpetuation 
of a false, double standard of sex morality and to 
a lowered sense of family and civic responsibility. 

Wisconsin is one of the several states settled 
originally by the French in which we find little 
trace of their influence in later territorial or state 
laws relating to marriage. An eccentric Frenchman, 

however, Charles Reaume, was the first justice of 
the peace under the Americans in that section of the 
country. He continued, “ through all these years 
of struggle and change/' says Thwaites, “ drafting 
antenuptial agreements, marrying and divorcing, 
registering births and deaths, certifying indifferently 
to either American or British commissions, drawing 
up contracts for traders' clerks and engages, issuing 
baptismal certificates, and what not, either in 
wretched French or in abominable English as the 
case might be—general scribe and notary for the 
whole country round."1 This diversity of functions 

and of authorities foreshadows the varied and mis- 

1 Thwaites, Reuben G.: The Story of Wisconsin. Lothrop Publishing 
Co., Boston, 1899, p. 150. 
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cellaneous character of the modern license issuer's 
task.1 

Harriet Martineau visited Wisconsin in 1834. 
Milwaukee was at that time a town of 400 souls, 
and only 7 of these were women. The first newspaper 
printed there appeared a little while after this visit, 
and Miss Martineau found in this sheet a pathetic 
appeal to the ladies of more thickly settled dis¬ 
tricts, “imploring them to cast a favorable eye on 
Milwaukee and its hundreds of bachelors/’2 Even 
more than the absence of schools, or of opportunities 
for further schooling, this great preponderance of 
men along the border would account for the marriages 
of girls who were still children. Moreover, “wilder¬ 
ness rigors and lack of suitable employment in the 
settled regions,” writes Calhoun, “impelled woman 
to marry, irrespective of love, as alternative to a 
rather impersonal and perhaps menial existence in 
the home of parent or other relative.”3 

We have said that on the later frontier there 
were many sudden changes of economic status. 
The classic example of this is California, though 
developments of a still later date in Oklahoma 
present many of the same changes and same con¬ 
sequences. It happens that the story of California’s 
rapid growth is more completely on record than 

1 Chapter III, The License Issuer, p. 76. 

2 Martineau, Harriet: Society in America. Saunders and Otley, 
London, 1839, Vol. 2, p. 5. 

3 Calhoun, Arthur W.: A Social History of the American Family. The 
Arthur H. Clark Co., Cleveland, 1918, Vol. 2, pp. 11-12. 
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that of any other state, and that we have in addition, 
for the momentous decade in her history of 1846— 
1856, a genuinely social interpretation of events from 
the hand of Josiah Royce.1 

When gold was discovered at Sutter’s mill in 
1848 and the great gold rush followed a year later, 
there had been 3 years of emancipation from Mexican 
rule without the substitution of any new govern¬ 
mental machinery. This, it will be remembered, was 
while Congress was wrangling over the free soil issue. 

Following only 2 years after the discovery of 
gold, a total population of 14,000 (exclusive of 
Indians) had increased to 92,500, and 10 years 
later it was nearly 380,000. Many of the new 
settlers were of a different type from those of the 
earlier frontier. Men went into the gold fields 
leaving their responsibilities behind them and ex¬ 
pecting to go back soon with fortunes made; and 
in the mining camps they were ‘'utterly restless 
and disconnected men. . . When a countryside 
was full of such groups, disorder, before many 
months could pass, was simply inevitable.”2 

In the cities and towns conditions were even 
worse. Neither life nor property was safe. The 
drinking bars and gambling houses were crowded. 
“The feverish life of the times,” Stewart Edward. 
White writes of San Francisco, “reflected itself 

1 Royce, Josiah: California, A Study of American Character. Ameri¬ 
can Commonwealths Series. Houghton Mifflin and Co., Boston, 1886. 

Ibid., p. 300. 
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domestically. No live red blooded man could be 
expected to spend his evenings reading a book 
quietly at home while all the magnificent, splendid, 
seething life of down-town was roaring in his ears. 
All his friends would be out; all the news of the 
day passed around; all the excitements of the 
evening offered themselves. It was too much to 
expect of human nature. The consequence was 
that a great many young wives were left alone, 
with the ultimate result of numerous separations 
and divorces. The moral nucleus of really respect¬ 
able society—and there was a noticeable one even at 
that time—was overshadowed and swamped for the 
moment. Such a social life as this sounds decidedly 
immoral but it was really unmoral, with the bright, 
eager, attractive unmorality of the vigorous child. 
In fact, in that society, as someone has expressed 
it, everything was condoned except meanness.”1 

The city made a splendid recovery. There are 
few more stirring pages in our history than those 
that describe the civic uprising in San Francisco 
and the Vigilance Committee triumphs of 1856. In 
reviewing the preceding 10 years Royce declares, 
“Everything that has since happened in California 
or that ever will happen there, so long as men dwell 
in the land, must be deeply affected by the forces 
of local life and society that then took their origin.”2 

1 White, Stewart Edward: The Forty-Niners, A Chronicle of the 
California Trail and El Dorado. Yale University Press, New Haven, 
1918, p. 168. 

2 Royce, op. cit., p. i. 
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It would be easy to exaggerate the effect of these 
peculiar frontier conditions upon California’s mar¬ 
riage laws and upon their administration, but indu¬ 
bitably the effect is there, not only in the unusually 
careful provisions against fraudulent marriages that 
we find in her earlier laws, and in their attempt 
to make any form of cohabitation a legal marriage,1 
but also in the degree of interest shown throughout 
the state of late years in both divorce reform and 
marriage law reform. Just as overcrowded New 
York was the first city in the country to have a 
housing exhibit and to make a concerted attempt 
to reform her tenement house laws, so one of the 
earliest reports on marriage reform was issued in 
California; that state was the first to ask by reso¬ 

lution of its legislature for a federal divorce law; 
and some of the strongest propaganda in favor of 
the federal regulation of marriage and divorce has 
come from there.2 At present her statutory regu¬ 
lations with regard to marriage deserve to be classed 
with the stronger state laws, though the California 
divorce and marriage annulment rate seems still 

to be considerably above the average for the country 
as a whole.3 

The experience of Oklahoma re-enforces the con- 

1 California Code of 1871, Secs. 55, 56, 75, 76. Code of 1872, Secs. 
76, 78. 

2 Hearings before the Committee on the Judiciary, House of Represen¬ 
tatives, on House Joint Resolution 187, October 2, 1918, p. 98 and else¬ 
where. 

3 Marriage and Divorce, 1926. U. S. Bureau of the Census, Washing¬ 
ton, 1928, pp. 20 and 66. 
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elusion that may be drawn from earlier days in 
California; namely, that wherever economic values 
are wholly abnormal, matrimonial values soon be¬ 
come so. Oklahoma had an industrial boom after 
oil was “struck” about 1904. The population of one 
typical oil town in Oklahoma increased over thirty- 
five times in less than ten years; early in the 1920^ 
competent observers reported a laxness there among 
all classes of society which formerly we were accus¬ 
tomed to regard as confined to a limited class in 
metropolitan cities. Among the wage-earners of the 
town, for example, there was the utmost casualness 
in the marital relation. The divorce courts were 
kept busy. These were still quasi-frontier conditions, 
but conditions that were in striking contrast with 
those of the earlier frontier. 

The United States has today in its 48 political 
divisions 48 separate social laboratories in which 
can be worked out a product socially valuable to 
the whole country. It may be doubted whether, 
in the marriage field at least, this can be done with¬ 
out due regard in each of these laboratories to the 
social origins of the materials with which the legis¬ 
lator and the administrator must deal. The great 
diversity of these origins has been only faintly 
suggested in the preceding paragraphs, but despite 
the modern cultural developments that tend to 
draw them nearer together, we know that the fruits 
of that earlier planting are still diverse today. 
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WHAT HAPPENS 

IN LICENSE OFFICES 





CHAPTER II 

THE LICENSE SYSTEM OF TODAY 

UR present marriage license system—not its 
theory but its actual working out in daily 
practice—is the main theme of this book. 

It may be well at this point, however, to indicate 
what that system is in bare outline, without even 
mentioning many of the minor variations in differ¬ 
ent states.1 

Universal adoption of the licensing system by 
our states came slowly. As late as 1887, 11 states 
had not yet adopted licensing, and publication of 
the banns is still a legal substitute for the marriage 
license in 3 states. Save for this minor exception, 
however, all states now require a license, though 
it is well to remember that legal regulation of some 
sort long antedated our present marriage license 
system. 

No one now is authorized by the state to enter 
matrimony and no one (with an alternative pro¬ 
vided in only 3 states) can perform the marriage 
ceremony legally unless a state license has been 
granted to the 2 candidates. But unlicensed mar¬ 
riages, though forbidden, are not invalid for that 

1 A table of these variations, in so far as they affect administration, 
will be found in Appendix B, Table 3, p. 370. 
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reason unless the state law specifically declares 
them to be so; and a marriage act proposed by 
the Commissioners on Uniform State Laws,1 but 
adopted as yet in 2 states only, would make the 
license an essential of every valid marriage. The 
strength of any license system, however, rests not 
so much upon the provision that requires candi¬ 
dates to obtain licenses as upon the one that penalizes 
those who officiate at marriages without requiring 

candidates to present licenses in satisfactory form. 
As a rule a marriage license is granted, if granted 

at all, as soon as it is applied for, and the affidavits 
of any 2 candidates (or more often the affidavit of 
only one of them) are treated as all-sufficient proof 
that both are qualified to receive the state’s sanction. 
In 8 states, however, all candidates must now give 
advance notice of intention to marry unless a 
special order from a designated court of record 
waives this requirement in their cases.2 This advance 
notice to the license issuer is followed by an interval 
of a few days before the license can be granted.3 

I. THE USUAL PROCEDURE 

By the procedure that is still the usual one, 
issuance of a marriage license involves an interval 
after application of not more than ten or fifteen 

1 Chapter IX, Evasive Out-of-State Marriages, p. 194. 

2 For a list of states having any form of advance notice, see Table 2, 
p. no. 

3 The advantages of advance notice are described in Chapter V, 
Advance Notice of Intention to Marry, pp. 112-116. 
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minutes. Candidates must be single, widowed, or 
divorced; they must be above specified minimum 
ages that are almost without exception higher for 
boys than for girls; usually they must have pro¬ 
cured, if below the age of majority, the consent 
of their parents to the marriage; and they must 
not be closely related to one another by kinship 
or intermarriage. It is also presumed by common 
law when not specified by statute that they must 
be able to understand the meaning of the marriage 
contract and must be physically able to consummate 
it. These qualifications, in so far as they are in¬ 
cluded in the marriage law, are sometimes printed 
on the application blank or on the marriage license 
itself.1 

The male candidate is almost always the one 
who applies for the license. Though both candi¬ 
dates should be required by law to appear in person 
at the license office (or license offices where they 
reside in different license districts), only 7 states 
now demand application in person by both the 
prospective bride and bridegroom.2 In most other 
states the bridegroom is the one who makes the 
application. This means that merely by swearing 
to the truth of the data that he himself has fur¬ 
nished, he establishes not only his own right to 
marry but also that of the bride. He is then told 

1 For suggested application forms and license forms that illustrate 
possible improvements in the present laws and procedures, see Appendix 
A, p. 355. 

2 For the names of these states, see Appendix B, Table 3, p. 370. 
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to sign the application blank or the record book, 
the license issuer or his deputy makes out the , 
license, and the state has given its sanction for 
the founding of a new family. Some license issuers, 
as will appear in the next chapter, put into this 
brief procedure the largest possible care and thought 
permitted by custom and by law; even so the very 

best license office practice with which we are famil¬ 
iar is capable of improvement. 

The issued license is addressed to anyone legally 
entitled to solemnize marriages, whether a civil or 

religious officiant. Usually it bears instructions to 
the officiant that the license itself, or a detachable 
part of it, must be signed after the ceremony by 
the one officiating and must be returned by him 
to the issuing office. Unless this is done, the state 
is not custodian of any permanent record of the fact 
that the ceremony has been performed—a lack that 
may prove awkward for the principals later on. 
Moreover, with every failure to make such a re¬ 
turn the state’s registration of marriages is rendered 
incomplete and misleading. Both civil and religious 

officiants are sometimes careless about making re¬ 
turns, while the present provisions for following 
up all licenses after issuance are inadequate.1 

A fee, commonly of $1.00 or $2.00, is collected 
for the license. When candidates admit disqual¬ 
ifications specified in the law a license is refused. 

1 For a fuller discussion of the importance of procuring full returns, 
see Chapter XIV, Records and Penalties, pp. 295-302. 
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Sometimes when disqualifications are merely sus¬ 
pected issuance is refused or delayed, though the 
more usual procedure is indicated in the familiar 
expression, “ I've bought my license/' One issuer 
writes to us, “ I find the sale of marriage licenses 
in this office as follows . . . ." The Delaware 
marriage law reads “Clerks of the Peace . . . . 
shall sell the marriage licenses for not more than 
$3.00 each." Two newspaper items state: “An¬ 
other license was sold Monday morning, the young 
man buying it volunteering the information that 
he would have to steal the girl,"1 and “The license 
official sold the pair a marriage license."2 A news¬ 
paper headline reads, “ Bridegroom, 78, buys third 
marriage permit."3 

There is no effort to insure privacy to those 
applying for marriage licenses. Application is made 
across a counter in a room that may be partly 
filled with persons having other business there or 
with mere loafers. The offices themselves are 
usually in the county or city office building and 
are as dingy or as bright as that building happens 
to be. 

Marriage license issuers have many other duties. 
This may be inferred from their varying official 
titles, such as clerk of court, county clerk, town 
clerk, city clerk, probate judge, county judge, 

1 Valdosa, Georgia, Times, February 21, 1922. 

2 Minneapolis, Minnesota, News, October 10, 1919. 

3 Salt Lake City, Utah, Telegram, January 18, 1922. 
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recorder, register of deeds, auditor. It is true that 
in large cities the task of marriage license issuance 
often occupies the whole time of several persons, 
but in towns and rural districts this is not the 
case. 

In places both large and small the official charged 
with this duty performs it without supervision. 
His administrative procedures are standardized by 
nothing save a marriage law which is usually vague 
as regards administrative details and at many 
points must continue to be so. The only exception 
to the issuer’s unsupervised service is found in a 
minimum of supervision supplied by certain state 
registrars of vital statistics who control the forms 
used and the type of record forwarded to the reg¬ 
istrar. Probably the greatest single advance of 
all in the marriage license system of today will 
be made when every state has provided for de¬ 
tailed state supervision of all marriage license issuers 
and has developed among them an esprit de corps 
and a professional interest in their task that is now 
found only among a minority of issuers.1 

1 This subject of State Supervision is considered in Chapter XV, pp. 
316-329. 
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CHAPTER III 

THE LICENSE ISSUER 

UT of 96 marriage license districts visited 
for all purposes connected with our field in- 

^ vestigation, we have selected 70 offices in 26 
different states where we had access to records and 
saw enough of the work of the officials responsible 
for issuance to enable us to describe their methods 
in some detail. Analysis of their clerical service 
would have been simple, for records are either 
right or wrong. But, as the study proceeded, we 
became more and more convinced that the clerical 
half of an issuer’s duties should be the smaller half, 
while it was apparent, on the other hand, that 
few issuers shared this belief. To make a state¬ 
ment under these circumstances that does full 
justice to the best service found without ignoring 
obvious defects—defects in the system, be it noted, 
more often than in the individual official—is a 
complicated and delicate task. 

With the 1,081 typewritten pages before us in 
which these 70 offices are studied and recorded, 
an attempt will be made at this point to give our 
findings upon only two of the subjects covered: 
first, upon the type of discretion that the license 
issuer is now exercising under our marriage laws, 
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and second, upon his relation to the laws themselves. 
However imperfectly the marriage statutes are now 
interpreted and however haltingly discretion is now 
understood, it is more than probable that the best 
administration of which license issuers are found 
to be capable at present will indicate the direction 
progress should take in the near future. When 
the beginnings of reform are made “out of the 
blue” they have a way of ending there, but what 
actually has been done can be done again and done 
better. 

I. THE DISCRETION EXERCISED BY ISSUERS 

“Many laws passed by the lawgiving authority 
of the state,” says Goodnow, “are of such character 
that they merely express the will of the state as 
a general rule of conduct. They do not, and, in 
the nature of things, cannot, express it in such 
detail that it can be executed without further 
governmental action, tending to bring a concrete 
individual or a concrete case within the class which 
the general rule of law purports to effect.”1 This 
“further governmental action” is the grave re¬ 
sponsibility of the license issuer. His function can 
be not only ministerial but administrative. 

Schouler, a leading authority on marriage and 
divorce laws, supports the following statement by 
reference to n court decisions in 4 different states: 

1 Goodnow, Frank J.: Politics and Administration. The Macmillan 
Co., New York, 1900, p. 74. 
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The duty of the person issuing the [marriage] license is not 

ministerial solely, but he may be charged with the duty of making 

reasonable inquiry as to the identity or capacity of the parties to 

marry or their right to a license, and the statute may provide a 

penalty recoverable for the issuing of a license improperly or with¬ 

out reasonable inquiry.1 

While this statement is true, it is also true that 
the duties of marriage license issuers have seldom 
been defined by the courts and that their failure to 
exercise discretion is not often challenged. Though 
some issuers interviewed accepted the broader inter¬ 
pretation of their functions, as we shall have occasion 
to note, many others did not seem to realize that 
under existing laws they had any discretionary 
powers whatever. Such powers are implied in 
certain of the statutes and explicitly provided for 
in some others.2 There is no doubt, however, that 

1 Schouler, James: Marriage, Divorce, Separation and Domestic Re¬ 
lations. Matthew Bender Co., Albany, 1921, Sixth Edition, Vol. 2, p. 
1463. 

2 Many state laws now require that the issuer of the license shall be 
satisfied that no “impediment” to the marriage exists. If the word 
impediment must be interpreted narrowly to cover only those disqual¬ 
ifications that render a marriage absolutely void, the discretion thus 
granted has little value. But an examination of the judicial decisions 
bearing upon this question seems to make it clear that the term “impedi¬ 
ment” is not confined to those conditions that render a marriage void. 
See the case of Bonker v. People, 37 Michigan 4, in which Judge Cooley 
refuses to accept this restricted use. The only decision we have found, 
however, which extends the term to include disqualifications that do not 
even render a marriage voidable is a recent Minnesota case (State v. 
Randall, 166 Minnesota 381). Here a man is prosecuted for committing 
perjury when he applied for a license in that he misrepresented both the 
age and the residence of the young woman named as his prospective 
bride. It is contended in his defense that “impediments,” as used in the 
Minnesota marriage law, do not include nonage and lack of proper 
residence. The court holds, however, that the term cannot be restricted 
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many marriage laws should be more specific on 

this point. 
Much of the discretion that the issuer should 

be expected to exercise relates to the qualifications 
of candidates for matrimony. Are they above the 
age below which no marriages are permitted? Are 
they above the maximum age for which parental 
consent to the marriage is required? Has either 
candidate been married before? If so, is the former 
husband or wife either dead or divorced? Where 
there is in the law a residential requirement for 
one candidate, is that one really a resident of the 
place in which a license is sought? What gene¬ 
ral disqualifications for marriage, if any—insanity, 

feeble-mindedness, or such communicable diseases 
as tuberculosis or a venereal infection—are involved 
in this particular case? Evidence on some of these 
matters is easily had, usually in documentary form 
and producible by the candidates, though the evi¬ 
dence with regard to disease is obtained with greater 
difficulty. Proof of age, as shown in a whole chapter 

to such impediments named in the law, as a living spouse, blood relation¬ 
ship, epilepsy, imbecility, feeble-mindedness, or insanity. The opinion 
declares, 

“Age and residence are on a par with the prohibited marriages. The 
age may prohibit the marriage. It may merely require the formal con¬ 
sent of others. If so, it is material for the truth to be known in reference 
thereto and that a record thereof be made. Anything is material when 
its presence or absence determines whether the clerk is subjected to a 
penalty. There are obvious and valid reasons why the legislature should 
require the license to be procured in the required county rather than in 
some remote and unknown county. . . . The natural and uncon¬ 
strained construction of the statute leads to the conclusion that the 
legislature intended that under-age and lack of residence in the county 
are included in the phrase ‘legal impediment.’ ’’ 
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devoted to that subject in our earlier book,1 has 
been so well systematized in other forms of public 
administration that it should no longer be a problem 
in this one. Parents, if living, can be communicated 
with; if dead, their deaths are matters of record. 
If candidates claim to be single it is not so easy 
to prove the contrary, but at least an index of the 
marriage licenses already issued in the district can 
be consulted, and a candidate claiming to be di¬ 
vorced can be required to produce a record of the 
decree. For proof of residence, there are telephone 
books, city directories, and a variety of accessible 
forms of evidence. In lieu of all these the issuer 
leans heavily, more often than not, upon the weakest 
evidence possible; he accepts the affidavits of can¬ 
didates as satisfactory proof. In other words the 
candidate declares whether he is qualified or not, 
and no discretion is exercised. 

Though an estimate of the quantity and quality 
of discretion used by issuers in the license offices 
studied defies tabular presentation, the topic is 
here condensed into as small a compass as possible 
under io subheadings: 

(i) Both Candidates Required to Appear. Certain 
states do not require that applicants for a license 
appear in person. In a few of the 70 offices included, 
we found that the silence of the law upon this 
point had been interpreted to mean that neither 
candidate need appear. Licenses were sometimes 

1 Child Marriages, p. 117. 
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issued in response to applications by mail, with 
no greater care exercised than to require that the 
application be sworn to before any notary. This 
was found to be the practice in an office in the 

state of Oregon and of another in Oklahoma, as 
well as of 2 offices in Vermont. In only 7 states, 
as already noted, is the appearance by both candi¬ 
dates required by law. But it is encouraging to 
note (though this item was not always covered) 

that 21 out of 38 license offices where the state 
law was silent on the subject were found to make 
a practice of requiring the appearance of both 
candidates. The advantage of this procedure and 
its bearing upon the important question of age are 
apparent. Where both candidates, moreover, have 
the provisions of the law explained to them by the 
issuer, neither one can so easily become a victim 
of deception. The wider observance of this single 
precaution would make for a reduction in the total 
number of applications for annulments and divorces. 

(2) Verification of the Statements of Candidates in 

Certain Cases.1 With the more general adoption of 
the advance notice of intention law soon to be 
described2 it should become easier for an issuer to 
make a wise decision in a doubtful case by requiring 
candidates to supply further verification of their 
claims. As a matter of fact the few instances of 
such verification that we noted in the course of 

1 These statements are in addition to those considered in paragraphs 
(3), (4), and (5). 

2 See Chapter V, Advance Notice of Intention to Marry. 
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our visits were all in states having an advance 
notice law. 

(3) Proof of Age of Minors and Proof of Parental 

Consent Required in Doubtful Cases. Many of the 
issuers interviewed still take the view that the oath 
of the applicant as to his or her age, even though 
that applicant be a mere child, relieves them of 
all responsibility in the matter. One issuer writes, 
“Our worst trouble is the age or lack of age of 
applicants. So many of them swear falsely to their 
age, and we are powerless to do otherwise than to 
give them a license.” As a matter of fact in no 
state of the Union is a license issuer really powerless 
in this matter, and in 13 offices out of a possible 
60 we found the ages of young people challenged 
in doubtful cases.1 Proof of parental consent is 
also necessary because so many letters, purporting 
to have been written by parents, are forgeries. 
Careful issuers now require parents either to appear 
in person or to file a sworn and witnessed statement 
of their consent. 

(4) Proof of Residence Required. Unfortunately 
this subject of proof of residence was not adequately 
covered in the earlier part of our field work. In 
7 of the 24 states, however, that had a residential 
requirement then, the license issuers of 14 different 
places gave us specific statements about their pro- 

1 For further discussion of proof of age, see Chapter VI, Youthful and 
Child Marriages, pp. 141-146, and a chapter on that subject in our book 
on Child Marriages. 
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cedure with regard to this point. In each of the 

14 the law was either openly violated or there was 
failure to demand any proof of the claims of candi¬ 
dates as to residence. Such proof is often available 
in directories and telephone books, and these docu¬ 
mentary sources can be supplemented by competent 

witnesses. 
(5) Proof of Alleged Divorces Required in Some 

Cases. In contrast to the foregoing (though this 
point was not covered in more than half of our 
visits) we noted that 14 offices in the states where 
no such evidence was required were seeking proof, 
in some of their cases at least, of alleged divorces, 
and that certain of these offices were asking for 

proof in all such cases. 
It must be recognized, of course, that candidates 

can declare themselves to be single instead of di¬ 
vorced or married, but under suspicious circum¬ 
stances their assertions should be accepted with 
caution. In a New England town recently a Russian 
applicant declared to the license issuer that he was 
single. The issuer had no knowledge to the contrary, 
though he knew that the candidate had had irregular 
relations with a certain woman. The entire affi¬ 
davit was read to this Russian with particular 
stress on the statement as to any previous marriage. 
The man’s application was then filed in accordance 
with the state’s five-day advance notice law. But 
before the 5 days had expired and the license had 
been issued the license official happened to hear 
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that this candidate for matrimony had a wife 
living in Russia. Interviews with some of the man’s 
friends confirmed the rumor, and the candidate 
was himself at last brought to admit it. 

A man in Los Angeles, arrested on another criminal 
charge, was discovered in the course of his examina¬ 
tion to have been married seven times. His first 
marriage had been solemnized 27 years before his 
arrest, but a search of public records showed that 
he had been married under an assumed name in 
Warren, Ohio, March, 1919; in Tacoma, Washing¬ 
ton, September, 1919; in Fort Wayne, Indiana, 
April, 1920; and in Des Moines, Iowa, October, 
1923. At last accounts, Spokane, Washington, 
officials were about to start proceedings to extradite 
him for a similar marriage there. Thus, at least 
5 women and possibly more might have been pro¬ 
tected from this fellow if the habit were once firmly 
established by law and by license office practice 
of demanding proof of the residential and other 
claims of candidates instead of accepting their 
sworn statements as all sufficient.1 

California had in 1920 a so-called Bluebeard who 
admitted that he had married 21 wives and had 
murdered at least 9 of them inside of 3 years. Four 
of these women were married in the one city of 
Tacoma, and he had lived there with all 4 at or 

1 See also in this connection Chapter VIII, Clandestine Marriages, 
pp. 178-180, and a description of the double license plan in Chapter IX, 
Evasive Out-of-State Marriages, p. 208. 
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about the same time.1 What shall we say of the 
type of public administration that places the state 

and its citizens at the mercy either of criminals 
such as this one, or of mere adventurers and sen¬ 
sation seekers whose oaths are worthless? It is 
true that imposture cannot be made impossible, 

but why make it so easy? 
(6) Incompetent Witnesses Challenged When the 

Law Requires Witnesses. In 13 states, witnesses to 
the license application are called for or are speci¬ 
fically allowed in the law. This is chiefly for the 
purpose of furnishing more trustworthy evidence 
with regard to the competence of candidates to 
marry than can be expected from the interested 
principals. In none of these states is the license 
official obliged to accept the witnesses supplied by 
candidates themselves, and in some laws it is specified 
that the witnesses shall be “competent” or “dis¬ 
interested.” The opportunity thus afforded to the 
license official has been little used. Usually license 
issuers seem to feel obliged to accept any persons 
as witnesses who are willing to swear to the necessary 
facts, even though there is good reason to suspect 
that “professional witnesses” are being provided. 
A professional witness is one who makes a business 
of offering to serve for pay as witness to things 
of which he has little or, more often, no knowledge. 
A deputy license issuer in Seattle, Washington, 

1 Journal of the American Institute of Criminal Law and Criminology, 
Vol. 12, November, 1921, pp. 348 ff. 
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confirms his newspaper interview on this subject, 
from which we quote in part as follows: 

I have no doubt that many licenses are being obtained under 

false pretenses. Under the law, the couple to be married may 

bring in a bellboy or a for hire car driver and have him swear to 

the affidavit, first making themselves acquainted by a brief 

introduction. Such witnesses, having only become acquainted 

with the couple, can swear that they know of no impediment to 

the marriage. This is perjury in spirit if not in fact, but the per¬ 

jury of the law is founded on facts. Because it can be easily 

done and because of the character of many persons who obtain 

licenses, I believe that it is being done. The pocketbook of the 

bridegroom is the only controlling factor. 

The law is based on an affidavit signed by each party and by 

one witness after which the license is issued. Yet in only about 

one out of twenty-five cases do the parties read this affidavit. 

They sign on the dotted line, and don’t know what they’re sign¬ 

ing, only that they are going to receive a license to wed.1 

This issuer expressed the intention of requiring 
thereafter all signers of affidavits to read what they 
are testifying to under oath, and said he approved 
of an advance notice of intention requirement which 
would do away with these abuses and “prevent 
hasty marriages, the fruits of which are our crowded 
divorce courts/' 

Another deputy license issuer in the same state 
has learned to identify witnesses who reappear at 
her office often. She states: 

A man used to appear so frequently as a witness that the office 

spoke of him as a professional witness. He could not know 

1 Seattle, Washington, Star, April 7, 1923. 
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people from distant places, though he took oath for them. But 

the license office could not prove that he did not know these 

people, so he was not refused as a witness. The office reported 

him to the sheriff, however, and had him watched. He was 

probably warned, for he ceased to operate. 

A New Jersey issuer keeps a list of witnesses 
and refuses to accept the testimony of one shown by 
the list to have served recently for a different can¬ 
didate. Another New Jersey issuer refuses a license 
when people apply from out of town without a 
witness. When they are told that they must bring 

a witness only to reappear a few minutes later 
supplied with one, he refuses them again. In a 
North Carolina case in which the issuer had accepted 
the evidence of a taxicab driver as to the age of 
a girl candidate, her father brought suit against 
the issuer and a court decided that he had granted 
the license on insufficient evidence; that the witness 
should have been someone “known to him as 
credible/' 

Finally, in 3 other cases that have come to our 
attention in 3 different states, the requirement by 
law of a witness or of witnesses, if intelligently 
administered, would have been useful as a means 

of identification, for in all 3 cases women dressed 
as men obtained licenses to marry other women. 

(7) Cases of Mental Defect or Disease and of Cer¬ 
tain Communicable Diseases Noted and Licenses 
Refused. Some state laws specify that no marriage 
licenses shall be issued to persons who are imbeciles, 
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others forbid marriage license issuance to the insane, 
the feeble-minded, and the epileptic, while still 
others, though only a few, stipulate that persons 
with specified diseases—chiefly the venereal in¬ 
fections and tuberculosis—shall not marry.1 In 
addition to these restrictions, a few states disqualify 
habitual drunkards, those intoxicated at the time 
that they apply, and those who are under the in¬ 
fluence of a narcotic drug. 

The difficulty of effecting any control of mental 
defect or transmissible disease by means of mar¬ 
riage laws is very great. This fact is illustrated 
in a separate publication by one of the present 
writers which describes medical certification for 
marriage as a protection against venereal diseases.2 
Though it is even more difficult to enforce the 
marriage provisions that relate to insanity and 
feeble-mindedness, yet some laws on that subject 
seem to assume that it is very easy, and certain of 
the office forms based on these provisions actually 
require a candidate to make affidavit that he or 
she is not insane or feeble-minded. The affidavit 
form shown on the following page is an example. 
It is not surprising to find that measures admin¬ 
istered after the fashion which this form represents 
are no effective bar to the marriage of feeble¬ 
minded children with a mental age of 6 years. 

1 See Appendix B, Table 3, p. 370, where the states which have some 
of these laws are listed. 

2 Medical Certification for Marriage.^ 
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AFFIDAVIT OF APPLICANT FOR MARRIAGE 

LICENSE 

State of Washington, ] 
t ss. MALE 

County of King. J 

I,.. being first 

duly sworn, depose as follows: That I am the MALE 

applicant for the issuance of a marriage license by the 

county Auditor of King County, State of Washington. I 

am not feeble-minded, imbecile, epileptic, insane, a com¬ 

mon drunkard, and am not afflicted with pulmonary tuber¬ 

culosis in its advanced stages, nor with contagious venereal 

disease. 

Signature.Address. 

Subscribed and sworn to before me this.day 

of... 191. 

Deputy Auditor, King County, Washington. 

In a Minnesota case, we found that the very court 
commissioner who had adjudged a girl feeble-minded 
had also a year later officiated at her marriage. She 
was still under 16 at the time. 

Years may elapse before protection is assured 
the public in anything like 100 per cent of these 
cases. But issuers who are in earnest are not en- 
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tirely helpless even now; they will be less so when 
they find public opinion behind them. We propose 
at this point, therefore, to stress the gains in vigi¬ 
lance that we have been able to note in the course 
of our field visits. 

We were pleased, for example, to find that 13 of 
the license offices visited in states having laws on 
the subject had recognized cases of mental defect 
and disease and that marriage licenses had been 
refused on that ground alone. In a Kansas office 
a young man had sworn before the deputy issuer 
that he and his prospective bride were “legally 
competent” to marry. But when the license issuer 
himself was summoned to sign the license, he recog¬ 
nized the young woman candidate as a former inmate 
of an institution for the feeble-minded and refused 
to issue the license. Minnesota license issuers are 
supplied by other public officials with lists of all 
persons in their several counties who have been 
adjudged feeble-minded, whether committed to state 
institutions or not, and this method of notification 
could easily be extended to the insane. It would 
then become merely a question of good office method 
to assure official challenge of any whose names 
appear on these lists. One Minnesota issuer, how¬ 
ever, is known to have excused himself in a flagrant 
case of license issuance to a feeble-minded woman 
whose name was on one of the lists, by maintaining 
that the law did not require him to consult such 
lists before issuing a license. 
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In states having no law or a very incomplete 

law about the marriage of the feeble-minded we 
have found that some issuers are taking a coura¬ 
geous stand and are even exposing themselves to 

the risk of mandamus proceedings by refusing to 
grant the sanction of the state to marriages that 

seem to them a menace to social welfare. In Massa¬ 
chusetts, with no law applying to mental defect 
above the grade of idiocy, some issuers are refusing 

licenses to the feeble-minded of higher grades. In 
California, with a law equally limited, 2 of the 
license issuers seen were found to be doing the 
same. 

It should be made more widely known that, on the 
ground of serious mental or physical defect, license 
issuers can sometimes find authority for refusing 
issuance in the rule of common law which stipulates 
that anyone making a legal contract must be capable 
of entering into it. An idiot is incapable beyond 
question, and on this ground alone the refusal of 
the license issuer, if challenged, would be sustained 
in court. The laws of a middle western state that 
are silent about the marriage of the mentally de¬ 
fective provide that no license shall be issued to 
a person “disqualified from making any other 
contract.” By a liberal interpretation of this law, 
one license issuer refused a marriage license to a 

girl who obtained one later, however, in another 
county. In 3 weeks’ time the marriage was annulled 
and the bride committed to an institution for the 
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feeble-minded. An issuer in Colorado refused to 
grant marriage licenses to 2 women both of whom 
applied within a short interval in order to marry 
a wealthy Osage Indian who was a pellagra patient 
and critically ill. Their applications were refused 
on this common law ground that the man was 
physically as well as mentally incompetent to enter 
into a contract. In the opinion of the issuer both 
women were seeking the Indian's money. As a 
matter of fact, he died only a week after the last 
application. 

It should be possible on this same basis of incom¬ 
petency to refuse licenses to persons when they are 
intoxicated or under the influence of drugs. Schouler, 
however, puts the case very conservatively: 

Upon the principle of temporary insanity, drunkenness inca¬ 

pacitates [for marriage], if carried to the excess of delirium 

tremens: though not, it would appear, if the party intoxicated 

retains sufficient reason to know what he is doing. Drunkenness 

was formerly held a bad plea [for annulment]; for the common 

law permitted no one to stultify himself; but the modern rule is 

more reasonable. Some cases require that fraud or unfair 

advantage should be shown; yet the better opinion is that even 

this is unnecessary.1 

(8) Refusal of Licenses Reported to Neighboring 
License Issuers, with the Reasons Therefor. When 
candidates are refused a license on good and suffi¬ 
cient grounds in one office frequently they try at 
another in a neighboring city or county. To make 

1 Schoulder, op. cit., Vol. 2, p. 1373. 

63 



MARRIAGE AND THE STATE 

this form of evasion difficult, the license official 
in Los Angeles, California, sent the following letter 

to fellow officials in nearby counties: 

It is occasionally called to my attention that after an unsuc¬ 

cessful effort to obtain a marriage license in this county because 

the parties, one or both, by their own admissions or otherwise, are 

found or believed to be of insufficient legal age that they later go 

to another county and by making a false affidavit obtain the 

desired license. It may be that the situation is sometimes re¬ 

versed, the failure in another county later being followed by the 

issuance of a license in this county. 

I feel that you will agree with me that while the affidavit of 

the parties is a legal protection to the county clerk in the issuance 

of the license, yet there is a moral duty to refuse a license in those 

cases where the county clerk is convinced that perjury in regard 

to the age of the parties is being committed. It is easy to be seen 

that if the same sense of duty to the public does not alike govern 

in all counties perhaps the only obstacle in the way of minors 

illegally obtaining a license is a pleasant ride, frequently in the 

nature of a lark, from one county seat to another. 

It has been suggested to me that the county clerks might find 

it possible to co-operate to stop such practice by prompt notice 

given to each other of those cases where license has been refused, 

stating the reasons, such notice being considered as not con¬ 

clusive, but merely advisory. 

I would be pleased to know what you think of the suggestion. 

If you agree with me that our co-operation in this matter will 

serve the best public interests the necessary details can be later 

worked out. 

With one exception, all of the issuers thus ad¬ 
dressed expressed themselves as in sympathy with 

the suggestion and promised their co-operation in 
carrying it out. 
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(9) Officiants at Marriages Are Followed Up for 
Failure to Report Ceremonies. Responsibility is ex¬ 
plicitly placed by law in only a very few states 
upon license officials to see that civil officiants and 
religious celebrants return marriage certificates to 
the license office, thus completing the permanent 
record that the office is supposed to keep. In the 
absence of some such instruction, many issuers do 
no more than file the certificates if they happen to 
be returned. We found, however, that, out of 41 
offices visited in which this item was covered, 23 
had developed a system of follow-up. When the 
name of the intended officiant was not known and 
no report had come in from him later, the routine 
was adopted of addressing a card to the male can¬ 
didate with the request that he notify the office as 
to who performed the ceremony, when and where. 
Usually people are incensed when they find that 
officiants have failed to report their marriages and 
will make some protest. This has a tendency to 
increase the care with which such officiants report 
ceremonies thereafter. The social consequences of 
failing to follow up unreturned marriage licenses 
are serious. Some foreign women, for example, 
coming from countries where civil ceremonies are 
compulsory and confusing the act of license issu¬ 
ance with the ceremony, are easily deceived into 
thinking that they are married when they are not. 

Failure to follow up the license has serious con¬ 
sequences also when persons legally married find 
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themselves unable to obtain a record of the marriage 

upon application for it some time later.1 
(io) Licenses Issued Out of Hours in Real Emer¬ 

gencies Only. In contrast with the license issuer 
who warned his deputy that licenses must be issued 
at any hour of the day or night at which issuance 
was requested, we found that, out of a possible 

57, 13 of the offices visited were limiting issuance 
to office hours except in real emergencies. Such 
emergencies include, for example, cases of the dan¬ 

gerous illness of one of the candidates or of their 
parents or other near relatives; cases in which two 
persons have lived as man and wife without marriage 
and wish to avoid publicity for a belated ceremony; 
occasional cases in which bridegrooms have come 
from a distance to a seaport to meet fiancees arriv¬ 
ing from Europe; cases arising in large counties 
with inadequate railroad facilities, where candidates 

from distant parts of the county might be seriously 
inconvenienced by delay; cases where arrival has 
been long delayed by a blizzard or railroad accident; 
or cases in which a flaw in the license already issued 
has been discovered just before the wedding is to 

take place. We shall see, in a later chapter,2 what 
damage can be done by out-of-hour issuance in 
cases in which no real emergency exists. 

It should be apparent from the foregoing 10 

1 For illustrations of these two difficulties and of others mentioned 
here, see Chapter XIV, Records and Penalties, pp. 295-302. 

2 Chapter VII, Hasty Marriages, pp. 151,162-164. 
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subdivisions illustrating the forms of discretion now 
possible to the official who issues marriage licenses 
that he holds a position which, so far from being 
one of routine duties chiefly clerical, could actually 
be strategic in its relation to better marriage law 
administration in the United States. He can and, 
in a minority of cases at least, he does make ineffi¬ 
cient laws less inefficient, and in many cases he can 
and does render relatively good laws of no avail. 

II. THE ISSUER AND THE LAW 

The license issuer’s relation to the marriage 
statute itself, as distinguished from his other ad¬ 
ministrative functions, may be considered under the 
captions of his familiarity with the law, his obser¬ 
vance of its provisions, his vigilance in furthering 
prosecutions for its violation, and his explanation 
of the law’s provisions to candidates. 

(i) Familiarity with the Present Marriage Law of 
the State. We found only 2 license offices in which 
there was ignorance of the law in its main outlines, 
and one of these was in a marriage market town. 
Usually, however, the offices in towns that are 
Gretna Greens and make a business of issuing 
licenses to runaway and out-of-town couples are 
very careful to keep within the strict letter of the 
law, fearing prosecution, perhaps, by irate parents. 

In 22 of the 70 offices there was ignorance of some 
one or more of the provisions of the law, often of 
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one of its supplementary provisions. The following 

are a few examples: 

Three of the 5 license issuers interviewed in Wisconsin did not 

know that the law of their state provided that a woman who has 

had a venereal disease must file a certificate indicating that she 

is free from infection. 

One issuer in the same state had never heard of the marriage 

evasion act.1 Another did not know that common law marriages 

had not been recognized in his state since 1917. 

An issuer in New York State was in error in maintaining that 

marriages were not forbidden in that state between persons of 

specified degrees of consanguinity. It should be added, however, 

that the state form of application blank in use at the time 

omitted all reference to consanguinity; each candidate was 

merely required to swear that “no legal impediment” to the 

marriage existed. 

An Alabama license issuer assured us that the section of the 

marriage law requiring candidates to give bond for $200 that 

there is no lawful cause why the marriage should not be celebrated 

was repealed in 1909. As no repealing act could be found, we 

wrote to the Alabama Secretary of State, who assured us that 

there had been no such repeal. 

In Indiana we found 2 issuers ignorant of the residential 

requirements of the marriage law. 

The greatest confusion that our visits and later inquiries by 

correspondence brought to light was in the matter of the mar¬ 

riageable age. Owing to many conflicting statements, a form 

letter was addressed to several license issuers in each of the 48 

states and the District of Columbia asking what the lowest 

1 The evasion act recommended by the Commissioners on Uniform 
State Laws in 1912 and adopted in 2 states, of which Wisconsin is one, 
provides in effect that if a marriage contracted by a resident of a given 
state is of a kind declared by that state to be void, it is void there even 
if contracted outside its borders. For a discussion of this act, see Chapter 
IX, Evasive Out-of-State Marriages, pp. 192-197. 
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marriageable ages were in their state for males and for females 

when parental consent had been given. We received replies from 

issuers in 89 cities and 47 states. Of this number 60 were cor¬ 

rectly informed, while 29 were either unaware that there was any 

minimum age for license issuance or else gave us incorrect ages.1 

In none of the states, as already indicated, is any 
central authority charged with the duty of super¬ 
vising the local marriage license offices or of keeping 
them informed of the law’s details and of the best 
methods of enforcement. This fact excuses, to some 
extent at least, the instances of ignorance of the law 
just cited. 

(2) Observance of the Law’s Provisions. In 47 of 
the 70 license offices selected the marriage law was 
not only known but was being carefully observed. 
In 23 offices we found that the law was violated in 
some one or more particulars; though analysis 
shows that what must be counted in strictness as a 
violation of the law’s provisions, and has been so 
counted, was often a violation of some minor detail. 
These minor variations from legal requirement were 
often due to an issuer’s desire to carry out what he 
conceived to be the intent of the law and to his desire 
to adapt it to somewhat exceptional circumstances. 
Certain other violations, however, seemed to be due 
either to sheer carelessness, to wilfulness, or to a 
desire to serve some selfish interest. Departures 
from the intent of the law that cannot be classified 

1 For a discussion of the minimum marriageable age, see Chapter VI, 
Youthful and Child Marriages, pp. 128-134. See also our book on Child 
Marriages, pp. 45-54. 
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as discretionary included most frequently an ignoring 
of its residence qualifications in order to accom¬ 
modate non-resident candidates. New York State 
requires that a woman must obtain her license in 
the town or city of her residence if she lives within 
the state. In 3 out of 5 cities visited in that state 
we found this provision ignored. In one of them, a 
non-resident had been allowed by the license issuer 
to give as her residence the hotel in which she had 
spent a night or two. We found open violations of 
the residence requirement in 3 other states—Alabama, 
West Virginia and Indiana—and in 2 of these states 
the law was ignored in more than one of the places 

that we visited. 
Another illegal practice noted which cannot have 

been wholly disinterested is that of signing licenses 
in blank and of handing them to candidates to be 
filled out later either by themselves or by the officiant 
at the marriage. This irregular procedure is noted 
in 3 states—Maine, Alabama, and North Carolina. 
Closely allied to it is a practice discovered in some 
New Jersey offices of dating licenses falsely to evade 
the state law that requires a two-day interval be¬ 
tween the application for the license and its issuance. 

The intent of the parental consent law is often 
ignored, or it is so carelessly enforced as to be evaded 
with ease. Thus, in Maryland we found an issuer 
accepting telephone messages in lieu of the required 
written consent of parents attested by 2 witnesses. 

In New York State the requirement that both parents 
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of candidates of parental consent age must appear in 
person before the issuer “unless physically unable 
to do so,” was being ignored in 3 of the 5 license 
offices visited. Violations of the parental consent 
requirement were also noted in Oklahoma and West 
Virginia. 

Probably because they are enforced with difficulty, 
laws prohibiting the marriage of the venereally in¬ 
fected, of the insane and of the feeble-minded were 
ignored by some offices in Indiana, New Jersey, 
Virginia, California, and Wisconsin. The following 
reply to a letter addressed to a license issuer in the 
Southwest illustrates the attitude of mind of one 
type of issuer—not the very worst type, for the 
worst of all are shrewder, but certainly far from the 
best: 

In reply to above will say that I am afraid you have been mis¬ 
led by some newspaper clipping in the Case you refer to; 

To begin at the beginning I will say, that the woman you refer 
to in company with her Uncle and Aunt, also the man she Mar¬ 
ried, came to the office of the Circuit Clerk and Recorders' 
Office for a Marriage License the man the woman was to be 
married to was, an acquaintence of Clerk and Recorder; the 
Uncle and Aunt made affidavit that they were her legal represen¬ 
tatives and in complete charge of her, as her Father was dead 
and her Mother was a charge of the County in which they live, 
that was . . . County, in [this state], and that she was 17 
years of age,1 and which I am satisfied she was all of that age, 
the only thing I would hesitate in issuing her a License for; is 
that she did not look like she was as intellectual as she might 
have been; and that I think was all the cause of her trouble; 

1 The girl was really only 14 years old at the time. 

71 



MARRIAGE AND THE STATE 

not being any too bright, and getting violently mad, she just up 

with the shot gun and blowed the little girls head partly off,1 but 

she having never been adjudicated insane either in this County, 

nor in the County in which she lived; the law gave me no right to 

refuse her a license; if they fill all the requirements of the law, 

then it became my duty to issue a marriage license to the parties 

applying for them; or that is what our Statutes of this State sets 

out. You know or ought to know with your experience and 

observation that when us poor mortals get in trouble, we resort 

to any thing even to lie about our age, and I am satisfied that is 

what this woman done in this case; trying to make the case as 

plain to you as I can, and hoping you will understand the Case 

better; 1 remain 
Yours Respectfully 

To grant licenses to candidates below the minimum 
marriageable age is another form of violation for 
which the excuse most commonly given is that the 
girl concerned is pregnant. As we have noted in 
Child Marriages, this claim of pregnancy is some¬ 
times a false one.2 In any case, marriage is not the 
only or always the best solution of the difficulty, 
especially when the prospective mother is under 16. 

Sometimes failure to comply with the law’s re¬ 
quirements is due to pure carelessness. Thus, a 
social agency notified an Indiana issuer that two 
sisters, both below the legal minimum age for mar¬ 
riage, were planning to marry. The issuer ordered 
his deputy to withhold licenses, but this instruction 
was overlooked and only a few days later licenses 
were granted to them. These sisters were 15 and 

1 This child was her stepdaughter. 

2 See our book on Child Marriages, p. 80. 
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12 years old, but their mother swore that they were 
both 18, and she was allowed without challenge to 
give dates of birth for the two which were only 16 
days apart. 

Finally, issuers who show applicants how to evade 
the marriage law can have little respect for its true 
intent. For example, at one license office in the 
southern part of New Jersey, candidates who ob¬ 
jected to the state’s advance notice law were advised 
to go to Philadelphia instead. Similarly, a license 
issuer in Texas told us without hesitation of a candi¬ 
date who admitted that he was under the legal age, 
and explained further that as this applicant looked 
older than he really was he advised him to go to the 
next county and swear at the license office there that 
he was of the required age. 

(3) Prosecutions for Violation of the Law Furthered 

by Issuers. In only 7 offices did we find indications 
of an active interest in having offenders prosecuted 
who had sworn falsely or had procured a marriage 
license illegally in some other way. Prosecuting 
officials are sometimes very unco-operative and this 
tends to discourage complaints, but the obligation 
of the issuing official in such cases is indicated in a 
letter from the Attorney General of New York State 
in reply to an inquiry addressed to him by a group 
of license issuers with regard to the punishment of 
careless celebrants. Fie writes: 

Enforcement of criminal law in each county is intrusted with 

the district attorney. As the town or city clerk issuing the 
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licenses is the only officer who has control of the records of such 

issued licenses, is the only person aware of their return with the 

marriage certificate, and furthermore since he cannot fully per¬ 

form his duty under section 19 of transmitting the licenses and 

certificates to the county clerk, until their return to him, it is 

reasonably incumbent upon the town or city clerk to call the 

attention of the district attorney to cases in which there is a con¬ 

tinued failure to send back a license.1 

The logic of this applies not only to the punish¬ 
ment of those officiants at marriages who do not 
observe the law but also to its violation by candidates 
and their witnesses. The following examples are 
illustrative: 

An Illinois issuer had one candidate fined $300 and sent to 

jail for six months for perjury. Now, when he discovers that 

candidates for licenses are willing to swear falsely to their ages, 

he cites this instance with good effect. 

A deputy license issuer in Massachusetts states that he reports 

all cases of false application to the police department. 

An issuer in Kansas says that, in some cases, he has discovered 

falsification after the issuance of the license but before the 

marriage. He gives the candidates their choice of returning the 

license or of facing criminal prosecution. 

In 12 license offices we found marked indifference 
to the punishment of perjury and of other illegal 
practices.2 Sometimes we received definite state¬ 
ments to this effect; sometimes it was clear that 

1 Report of the Attorney General of New York State for 1913, Vol. 2, 
p. 481. 

2 For a fuller discussion of perjury at the marriage license office and 
the difficulties encountered in punishing it, see Chapter XIV, Records 
and Penalties, pp. 308-312. 
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candidates found guilty of perjury at one marriage 
license office had been able to procure their license 
at another nearby office because no warning had 
been sent from the office of first application. 

(4) Explanation of the Provisions of the Law to 

Candidates. Clear, printed instructions with regard 
to the requirements of the marriage law were given 
to candidates in only 5 of the license offices. Such 
explanations are so important that we reproduce in 
full from a manual of 124 pages issued in England 
for the registrars of marriages, who are the marriage 
license issuers over there, the following passage: 

Signature and Attestation:—Before the Declaration is signed 

by the Person giving the Notice, the Registrar must thoroughly 

satisfy himself that such Notice is in strict compliance with the 

conditions already set forth in these Regulations. If he has any 

reason to believe either that there may be some lawful impedi¬ 

ment to the proposed Marriage, or that, as regards some other 

Particular, the Declaration about to be made would be false, he 

should refuse to allow the Notice to be signed until satisfactory 

proof that no impediment exists or of the truth of such Particular 

is forthcoming. It is, moreover, his duty to impress upon the 

Party the serious nature of the Declaration about to be made, 

and to point out that if the Declaration be false he or she will be 

liable to Prosecution for Perjury; and this can be better done by 

a few simple explanatory words than by using the technical lan¬ 

guage of the last paragraph of the Declaration, which to an 

illiterate person would convey little or no meaning. 

Registrars of Marriages must distinctly understand that in 

witnessing and attesting Signatures to Notices of Marriage they 

are not to regard the act as a purely formal one, like witnessing 

the signature to a deed or other legal instrument as to which the 

witness has no responsibility for the character of the document 
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signed. A Registration Officer who attested a Notice containing 

a false statement which he ought to have detected, but did not, 

would incur the Registrar-General’s severe censure, and a heavy 

responsibility besides.1 

III. THE APPOINTMENT AND ELECTION OF LICENSE 

OFFICIALS 

But the crucial thing, after all, is the type of official 
to be entrusted with enforcement of the law. In 

8 states, a city or township official issues the licenses 
and 6 of these 8 are in New England states; the other 
2 in this group are New York and New Jersey. In 
40 states the issuer is a county official, who is a clerk 
of one of the courts in 15 of the 40; he is a clerk of 
the county in 13 states, a probate judge in 5 states, 

a county judge in 3, a recorder in 2, a register of 
deeds in one, and an auditor in one. In the District 
of Columbia the issuer is the clerk of the Supreme 
Court of the District. 

Of course many marriage license issuers have other 
duties. In addition to the court services which de¬ 
volve upon the largest number of issuers, the town, 
municipal, or county clerks are responsible for a 
variety of functions including certain duties at elec¬ 
tions; some collect the vital statistics of their district 
and many issue other kinds of licenses. The last is 
true in a majority of the states, and it often happens 
that the other licenses are of a character that need 

1 Regulations for the Duties of Registrars of Marriages and their 
Deputies. Darling and Son, London, 1905, p. 33. These regulations 
were still in effect in 1926. 
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merely to be bought and paid for. This fact alone 
would account for the tendency already noted to 
regard a license to marry as belonging in the same 
class with most other licenses, though the others deal 
with such matters as hunting and fishing, carrying 
revolvers, peddling, owning a dog, and so on. New 
York City is one of the few places in the country 
in which the issuance of marriage licenses is the 
largest single responsibility of the issuer. 

In so far as possible, the administration of marriage 
laws should be separated entirely from more routine 
duties, though this separation is not practicable in a 
large number of offices in which marriage license 
procedures do not require the full time of one person. 
Where the work if placed entirely in the hands of 
one official or his deputy would be sufficient to con¬ 
stitute a full-time task, concentration of duties 
should be encouraged. The person chosen for the 
work could be designated as “marriage license clerk” 
or, in larger offices, as “chief of the marriage license 
bureau.” Such an appointee, if carefully chosen and 
protected by the merit system, would in time come 
to exert a progressive influence upon issuers in smaller 
places who must necessarily combine marriage ad¬ 
ministration with other public functions. Another 
and still better way of advancing standards would be 
to place all local marriage license officials under the 
supervision of some state bureau competent to devise 
and to require uniform standards of issuance.1 

1 Chapter XV, State Supervision, pp. 314-329. 

77 



MARRIAGE AND THE STATE 

In most states at the present time the official who 
issues marriage licenses is elected. In Massachusetts, 

Rhode Island, and Connecticut, some cities appoint 
their issuers, in some he is elected by popular vote, 
and in still others by the city council. In New York 
State issuers are appointed in the cities but not in 
the towns. In New Jersey and the District of Colum¬ 
bia the office is an appointive one, but in Los 
Angeles County, California, the county clerk who 
issues marriage licenses is selected by competitive 

examination. Places in which civil service reform 
has made headway put all subordinates in license 
offices under the classified service. In an Indiana 
city, on the other hand, where the license issuer was 
elected and where the office was held alternately by 
two men for several successive terms, we found the 
former official serving as deputy until another turn 
of the wheel placed him again in charge of the office. 
One license issuer in Michigan, referring to his cam¬ 
paign expenses, assured us that a candidate “spends 
more than he makes.” Another in North Carolina 
explained that it was hard on a man who must run for 
office to expect him to question the honesty of the 
apparently honest applicants for marriage licenses. 
Still another in New York State said that, as his 
position was given him for political reasons, it was 
clearly his duty to accommodate applicants and 
make friends for the Republican party. His deputy 
had objected to being routed out of bed or called 
from the theater to issue a marriage license out of 
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hours, but this deputy had been warned by the chief 
that a license application must receive attention in 
any case; if he did not wish to take this much trouble 
he could send the candidates to his superior officer. 
A license issuer in New Jersey assured us that he 
could hold office as long as he remained in favor 
with those who controlled the dominant party. 

The elective system does not always mean short 
tenure of office. Fairlie wrote in 1906 of a town 
clerk, elected annually, who had held that position 
since 1870.1 In Springfield, Massachusetts, we 
found that the license issuer, also elected annually, 
had been in office 32 years. Boston, under the ap¬ 
pointive system and with many political changes, 
has had but 4 issuers since 1849. New York City, 
under the appointive system, had an excellent license 
official (now deceased and succeeded by his assistant) 
who served for 22 years. It is possible that profes¬ 
sional men and other citizens specially interested 
in the careful keeping of public records are partly 
responsible for these long tenures. In a number of 
places, however, we find that an issuer is still ex¬ 
pected to serve just 2 terms and then, as one official 
has put it, ‘‘give someone else a chance/' Deputies 
change less often.2 

1 Fairlie, John A.: Local Government in Counties, Towns, and 
Villages. The Century Co., New York, 1906, p. 158. 

2 “The clear tendency is to the development of a professional deputy 
staff, the chief offices being temporarily filled by men whose business 
interests are more or less directly affected by the particular office held." 
William L. Bailey in Annals of American Academy of Political and Social 
Science, Vol. 42, May, 1913, p. 22. 
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The salary system of compensation for license issu¬ 
ance is the only one that avoids certain very grave 
evils. In 5 states officials charged with this duty still 
receive fees only, and in 19 others they are paid sal¬ 
aries in certain license offices and have fees or else 
small salaries supplemented by fees in the others.1 In 
Wisconsin, where the salary system prevails and all 
license fees must be turned into the county treasury, 
we found that in at least 3 counties the license issuers 
were retaining the special affidavit fees paid by 
candidates for marriage. To a certain extent at 
least this practice may break down the advantages of 
the salary system. 

The salaries of license officials are fixed by law. 
They range from $10,000 a year in one office, and 
$9,000 a year in a few others, to less than $1,000 a 
year in the small offices. A majority of the salaries 
are under $2,000. As already indicated, the first 
deputy is, in large offices, the real marriage license 
official. Places that fix his salary usually pay him 
less than $1,500. As a rule county salaries are paid 
out of general funds, though in a few states license 
issuers are compensated out of the fees received in 

their offices. Thus, in Illinois, the county clerk must 
collect sufficient fees from all sources to pay the 
office salaries. For a part of his service, such as 
the registration of births and deaths, no fees can be 
collected. Under this system the office may be 

1 See Appendix B, Table 3, p. 370, where these states are listed. 
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exposed to the temptation of issuing as many mar¬ 
riage licenses as possible. 

In 14 of the 70 offices selected we found that the 
deputies in charge of issuance of the marriage li¬ 
censes were women, and that one of these was an 
unopposed candidate to succeed her chief. In a fif¬ 
teenth office, a woman already occupied the position 
of head of the office and occupied it well. Her as¬ 
sistants were trained business women, one of whom 
was a college graduate. In 1927 reports from the 
various states for the latest year for which the figures 
were available showed 6,070 license issuers in the 
United States, of which number 602 were women. 
Table 1 (page 82) shows the distribution by states. 

We cannot repeat too often, in reviewing this part 
of our findings, that the developments and reforms 
so much needed in marriage license offices today 
will have to take the direction indicated by the best 
administrative practice already found there. To 
sum up briefly: The state’s representative who per¬ 
forms this important function should: 

Know the state law and observe its provisions scrupulously; 

Know the provisions of the marriage laws of other and nearby 

states and give no one assistance in evading them; 

In the absence of any contrary legal requirement, see that 

both candidates for a license appear in person and be sure that 

both understand the nature of the document or documents to 

which they affix their signatures; 

Give each candidate a printed statement in which the marriage 

law is simply and clearly explained, require each to read it, then 

make sure that both candidates understand it; 
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TABLE i.-NUMBER OF LICENSE ISSUERS BY STATES 

State 
Total Women 

Issuers Issuers State 
Total 
Issuers 

Women 
Issuers 

Alabama 67 0 Montana 56 8 
Arizona 14 3 Nebraska 94 0 
Arkansas 75 4 Nevada 17 5 
California 58 5 New Hampshire 253 28 
Colorado 63 11 New Jersey 548 30 
Connecticut 168 12 New Mexico 3i 6 
Delaware21 3 0 New York 994 129 
District of Co- North Carolina 100 7 

lumbia 1 0 North Dakota 53 0 
Florida 67 0 Ohio 89 4 
Georgia 161 2 Oklahoma 77 18 
Idaho 44 10 Oregon 36 2 
Illinois 102 2 Pennsylvania 67 10 
Indiana 92 7 Rhode Island 39 0 
Iowa 99 8 South Carolina 46 1 
Kansas 105 9 South Dakota 64 4 
Kentucky 120 9 Tennessee 95 1 
Louisiana 64 0 Texas 252 37 
Maine 522 104 Utah 29 2 
Maryland 24 1 Vermont 254 52 
Massachusetts 353 22 Virginia 119 0 
Michigan 83 4 Washington 39 6 
Minnesota 87 3 West Virginia 55 0 
Mississippi 82 4 Wisconsin 71 12 
Missouri 115 16 Wyoming 23 4 

Total 6,070 602 

a In Delaware, justices of the peace, who sometimes issue licenses, 
could not be counted. 
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Notify all nearby issuers whenever a license has been refused 

for reasons brought out by inquiry; 

Avoid granting favors, with or without return, to any seeking 

financial advantage (directly or indirectly) through their contact 

with prospective brides and bridegrooms; 

Receive no gratuities, make no sales, and impose no charge 

over and above the amount stipulated by law for license issuance; 

Maintain regular office hours and require applications for 

licenses to be made within those hours save in cases that can be 

demonstrated to be, when strictly interpreted, great emergencies; 

Know the different forms of evidence, chiefly documentary, 

that are most likely to reveal the truth about applicants for 

marriage licenses, and demand these when necessary; 

Assure respect for the office and its better administration by 

active participation in bringing perjurers to punishment when 

possible, and by doing everything possible to see that the fines 

and penalties authorized by law are imposed. 
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EXPLOITATION PROSPECTIVE bridegrooms are eminently ex¬ 
ploitable; their mood is a mood of expan¬ 
siveness. It often follows that they are the 

victims of sharp practice, and that around the various 
processes involved in the state’s relation to matri¬ 
mony—the issuance of licenses, the marriage certi¬ 
ficate, the wedding ceremony even—small extortions 
are permitted to creep in. Some cities and towns 
actually allow such practices to become habitual. It 
is true that no one of these unjustifiable exactions 
is on an heroic scale, but taken altogether they do 
have the effect of detracting from the dignity of 
the state and of cheapening the institution of mar¬ 
riage. For certain license officials matrimony is no 
more than an over-the-counter thing, while even 
in the eyes of the principals to a marriage it can 
become somewhat belittled and dishonored. 

I. THE MARRIAGE MARKET TOWN 

Exploitation of the marriage ceremony, in the 
English-speaking world at least, dates back to the 
seventeenth century and to Fleet Prison days. Pub¬ 
lic marriages were very expensive affairs then, so the 
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substitute practice grew up of marrying quietly, 
sometimes clandestinely. This fact was taken ad¬ 
vantage of by “certain real and pretended clergymen 
in and about the prisons—not, however, on account 
of any real privilege or exemption attaching to 
. . . prisons . . . but because these Fleet 
parsons were generally prisoners enjoying the Rules 
of the Fleet, and had neither liberty, money, nor 
credit to lose by any proceedings the Bishop might 
institute against them.”1 By the eighteenth century 
things had grown notoriously bad. “In walking 
along the street in my youth,” wrote Pennant at the 
end of that century, “on the side next to the prison 
I have often been tempted by the question, Sir, will 

you be pleased to walk in and be married? Along this 
most lawless space was hung up the frequent sign 
of a male and female hand conjoined with Marriages 

performed within written beneath. A dirty fellow 
invited you in. The parson was seen walking before 
his shop; a squalid profligate figure, clad in a tattered 
plaid nightgown, with a fiery face, and ready to 
couple you for a dram of gin or roll of tobacco.”2 

This scandal was checked by the passage in 1753 
of the Flardwicke Act. But with the discontinuance 
of Fleet marriages came resort to the original Gretna 
Green, which was a village in Scotland just across the 

1 Burn, John Southerden: The Fleet Registers Comprising the History 
of Fleet Marriages, and Some Account of the Parsons and Marriage- 
House Keepers, with Extracts from the Registers. Rivingtons, London, 
1833, p. 6. 

2 Quoted by John Ashton in The Fleet: Its River, Prison and Mar¬ 
riages. T. Fisher Unwin, London, 1889, p. 344. 
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border from England. Here, for many years more, 
came eloping couples who had failed to obtain the 
consent of parents or who were unable to meet some 
other requirement of the English law. Fees varied 
at Gretna Green “from half a guinea to a sum as 
large as impudence could extort or extravagance 

bestow/'1 and no clergyman was required. Under 
Scotch law the only form necessary was that two per¬ 
sons should declare their intention before a witness to 
take each other as husband and wife. These Scotch 
fee-takers were witnesses. 

In America, protest was made early (1673) against 
profitable traffic in runaway marriages. In that 
year the governor of the colony of Virginia sent a 
formal communication to the governor of Maryland 
on the subject of the marriages celebrated by Mary¬ 
land clergy between pairs who had crossed the Poto¬ 
mac by stealth for that purpose.2 

For reasons sometimes good and sometimes bad, 
secrecy and speed in obtaining a marriage license and 
getting married continue to this day to be in demand 
in certain quarters.3 Usually the town which meets 

that demand is accessible to travelers from other 
states, and is provided either with a state marriage 
law having marked weaknesses, or else with an issuer 
who is too interested in fees to ask any embarrassing 

1 Encyclopaedia Britannica, Eleventh Edition, Vol. 12, p. 583. 

2 Bruce, Social Life of Virginia in the Seventeenth Century, p. 233. 

3 For a discussion of these reasons, see Chapter VII, Hasty Marriages, 
pp. 148 and 164, as well as Chapter VIII, Clandestine Marriages, pp. 
168-174. 
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questions. The place may qualify in both of these 
particulars, but for it to be a marriage market town 
the impression must somehow have gone abroad that 
getting married is there made unusually expeditious 
and easy. 

It is difficult to state with certainty the number of 
Gretna Greens or marriage market towns (as we pre¬ 
fer to call them) in the United States today. They 
vary from year to year with changing administrators 
and changing laws; but federal statistics gathered 
annually on a county basis from marriage license 
offices furnish some clue, making it possible to com¬ 
pare the total of licenses issued in a given county in 
that year with the county’s population and then to 
establish a ratio between the two. This could only 
be done, however, where the county happened to be 
the unit of administration for license issuance, but 
usually it is the unit. By assuming that where the 
county ratio was more than twice the size of the state 
ratio the county seat was in all probability a marriage 
market town, we were able to make a list of places 
that we believed could properly be so characterized. 
The evidence thus obtained was then compared with 
all the data we had been able to procure from press 
clippings, our correspondence, our field visits, and 
other sources; with the result that, after this thorough 
revision, 57 marriage market towns in 29 different 
states remained on our list. 

It is more than likely that 57 is an underestimate, 
for a very populous county can attract many non- 
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resident candidates for marriage from other places 
without having its percentage of issued licenses 
greatly increased. It is an interesting fact that not 
one of these 57 marriage market towns is in a state 
that for any considerable time has had a complete 
advance notice law.1 Another fact worth noting is 
that, between 1922, when we made our first analysis, 
and 1925, the year of our second analysis, there had 
been a decided increase of the marriage rate in more 
than two-thirds of these places. 

We have visited and studied on the spot license 
issuance and the other aspects of our subject in 15 
marriage market towns in 11 different states. Eleven 
of these towns were near the state border and drew 
much of their patronage from places in adjoining 
states; the other 4 were not near the border and 
drew their trade from the more populous towns and 
cities in their own state. 

In the course of field visits to marriage market 
towns the statement was made to us repeatedly, 
either in set terms or in effect, that “It pays to ad¬ 
vertise/’ Furthermore, the civil officiants and the 
license issuers in these places were in the habit of 
explaining the large number of non-resident marriages 
entered in their local records by the fact that the 
facility with which marriages were licensed and cele¬ 
brated in the town had received a large amount of 
newspaper notice, some of it critical but more of it 
facetious. 

1 Such laws are described in the next chapter. 
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One deputy license issuer in a small place near the 
border of the state explained the sudden and large 
increase in the number of licenses issued from his 
office by the fact that, during a holiday season pre¬ 
ceding the increase, five or six pairs of candidates 
had come from another state to be married, and that 
in their home city some distance away a daily paper 
had written up these marriages in such fashion as 
to convey the impression that the town was a genuine 
Gretna Green. For a number of years thereafter, as 
a direct result of this publicity, it became one. A 
mail-order traffic in licenses seemed to have been 
developed, and appearance at the license office was 
not required. “ It is purely a business proposition,” 
the deputy told us. “The more marriages there are 
the more fees the clerk receives, and the fees make 
him interested to drum up trade.” This office hap¬ 
pened to be on a fee basis; the sum of §1.50 was 
granted to the clerk for every marriage license issued. 

No one who takes a serious interest in the relation 
of the state to marriage is likely to be seeking in¬ 
formation about marriage market towns for a selfish 
reason, but we are so little inclined to advertise 
these places, even indirectly, that we are suppressing 
their names in this chapter and elsewhere. In order 
to give some idea, however, of representative prac¬ 
tices in the “marriage mills” of the United States, 
we have chosen, from the 15 that we know, 4 that 
seem to us fairly typical of the larger number. These 
4 we describe in some detail. 
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Marriage Market Town No. /. The relation of 
physical environment to the successful development 
of this traffic is illustrated in the first marriage market 
town selected. Though it is a county seat, it is only 

a small place of a few thousand inhabitants. There 
are other marriage market towns in the same state. 
This one, however, happens to be not only near the 
state line at a point where it touches 2 other states, 
with a third conveniently near, but through the town 
a railroad passes which connects several large cities, 
and about half way between 2 of them lies this con¬ 
venient marriage resort. 

At the time of our first visit, every arriving train 
was watched narrowly by the local taxi drivers for 
prospective brides and bridegrooms, and the com¬ 
plaint was made that, in the eagerness of the taxi 
men for fares and fees, women accompanied by an 
escort were often exposed to grave annoyance near 
the station. Later, however, those engaged in the 
taxicab business formed an incorporated company 
and procured from the railroad the exclusive right 
to solicit traffic on its premises. 

Our examination of 100 consecutive records made 
during that visit revealed that 86 marriage licenses 
were issued to non-residents of both county and state, 
who had come to town for no other purpose presum¬ 
ably than to be married. Of the remaining 14, 11 
were issued to residents of other parts of the state, 
and only 3 out of the 100 had been granted to candi- 
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dates one or both of whom resided in the county served 
by the office. 

Next to the taxi men, the most active developers 
of this trade were found to be a minority of the 
clergymen of the town, some of them without a 
charge. Pastoral relations between one of the 
churches and its minister had been dissolved owing 
in part to the fact that he devoted so large a share 
of his time to marrying candidates who came from 
other places and were unknown to him. A second 
clergyman had been unfrocked by his church supe¬ 
riors for dividing his marriage fees with the taxi 
drivers. Out of 96 marriage returns examined at the 
license office, 76 were signed by a third minister—a 
clergyman without a pastorate who happened to be 
in good standing with the drivers. As these latter 
made no secret of the fact that they expected any 
minister favored with their trade to divide his mar¬ 
riage fees with them, and as nearly twice as many 
marriage licenses were issued yearly from this office 
as there were inhabitants in the town, the situation 
at the time of this visit looked like a sum in multi¬ 
plication and division.1 

A second visit made in 1928 revealed some interest¬ 
ing changes. The drivers had, after their incorpora¬ 
tion, seemed for a long time in a stronger position 
than ever, and trainmen were even observed by our 
field agent to signal to them the number of couples 

1 The characteristics of marrying parsons are more fully described in 
Chapter XI11, The Marrying Parson. 
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who were believed to be on the incoming train. But 
many more travelers were coming by automobile 
than formerly. In order to meet this new situation, 

the local taxi men were reported to make a practice 
of stationing scouts on all the main roads into the 
town. These scouts trailed cars believed to carry 
occupants who might be in search of a marriage 
license. 

It may be that two recent and encouraging devel¬ 
opments in the town will put an effective check upon 
this whole traffic, though it is still thriving as we 
write. A newly elected license issuer and his deputy 

are refusing to issue licenses out of hours. They are 
also refusing licenses to persons who look younger 
than they claim to be. When, however, this license 

issuer required that candidates be asked at the office 
for their denominational preference in order that the 
name of the local clergyman of their chosen faith 
might be entered on the license, the taxi company 
applied for an injunction to restrain the issuer. 
The case had been heard by a referee, but a decision 
had not been rendered at the time of our visit. 

The second encouraging development is the ac¬ 
tively aroused indignation of a majority of the clergy 
of the town and a majority of its best citizens. 
They have already tried to procure a better state 
marriage law, and their attempt will be renewed 
when the next legislature meets. 

Marriage Market Town No. 2. If taxi drivers and 
marrying parsons may be said to be the chief actors 
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in the sordid drama of Town No. i, their place is 
taken in Town No. 2 by civil officiants of marriages 
who are also justices of the peace. The place is a 
county seat of 4 times the size of town No. 1. It is 
situated on the state border, and a large city in the 
state immediately adjoining is very near. 

At the time of our earlier visits to this place it had 
6 marrying justices of the peace who, after forming 
a combination, had opened in a central location a 
store with the sign “marriage parlor” in large letters 
running across the width of the building. At least 
one justice was in attendance every week-day and 
evening. A large annual return was said to be divided 
among the 6 partners. The business card of one of 
them announced, “Weddings kept secret if desired. 
All weddings strictly private.” Two social workers— 
a man and a woman—who visited this Marriage 
Parlor on a tour of inspection were told by the justice 
present that if they wished to be married the charge 
would be $3.00, and if they wished the fact of their 
marriage kept out of the newspapers the charge 
would be $3.00 additional.1 

There was an ordinance against what are known as 
“runners”—persons employed, that is, to induce 
strangers to engage the services of marrying justices2 
—but after the combination of justices was dissolved, 
as it was several years ago, competition among both 

1 Marrying justices in places other than marriage market towns are 
described in Chapter X, The Civil Officiant, pp. 220-232. 

2 Among the other names that have been used at different times and in 
different places for these runners are “cappers," “plyers," and “touts." 
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magistrates and runners became much sharper, and 
new legislation against the latter seems up to the 
present time to have been very ineffective. During 
our last visit in 1928 city officials complained of the 
difficulty of getting court evidence sufficient to con¬ 

vict. Recently, for instance, an out-of-town pair 
had been accosted by a runner who jumped on the 
running board of their automobile. They thought 
him a federal officer and, upon learning their mis¬ 
take, appealed to the city attorney, with a promise 
to return and testify against the importunate fellow. 

But this they failed to do. 
The large proportion of strangers attracted to the 

town by the ease with which licenses are issued and 
marriages celebrated was shown by our examination 
of 100 marriage license records during our first visit. 

At that time—and the traffic is even larger now—79 
of the 100 licenses were issued to candidates both of 
whom were in each case residents of other states, 15 
to candidates from other parts of the same state, and 
6 to pairs who lived, either one or both of them, in 
the county. Of 97 marriage returns examined, 87 
were signed by civil officiants and 10 by clergymen. 

Marriage Market Town No. 3. This is a small sub¬ 
urban town connected by trolley with a large city. 
Unlike the 2 places already described, it attracts few 
out-of-state candidates for marriage licenses, but 
until comparatively recently it has done a thriving 
business in licensing and marrying residents of the 
nearby city. Choice of this place for out-of-town 
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marriages does not seem to have been due to any 
unusual degree of laxity on the part of the license is¬ 
suer, but to the enterprise of a civil servant who was 
known as the marrying justice of the county. This 
justice explained, when visited, that few candidates 
came to him in the earlier years of his official life, 
because a fellow justice made a practice of sitting in 
the hall of the court house and soliciting the patron¬ 
age of all applicants for marriage licenses as they 
entered. The income derived from the newer jus¬ 
tice’s own office was too small to maintain his 
family, so he decided to advertise in the street cars 
of the nearest large city and to build up a marrying 
business. His methods were arresting. One street¬ 
car advertisement of his (in which a third justice 
co-operated) read: 

Sweetheart: 

Be ready at four o’clock—we’ll go to , just a short 

ride and Justices . . . and . . . will tie the knot— 

bring your sister and I’ll have Bill. 
JOHN 

P. S. You know Justices . . . and . . . are the 

marrying Justices of the County. 

By phoning the above [telephone] numbers, arrangements can 

be made for evenings or Saturday afternoons. 

Another card, which was decorated with two red 
hearts, contained the following doggerel, 

As these two hearts are intertwined, 

So may your lives be bound, 

And when you’ve set the wedding day, 

At.I’ll be found. 
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This advertising attracted the attention of re¬ 
porters of the large city's daily papers, who inter¬ 
viewed the justice and wrote much about him. His 
street-car notices were continued for a number of 
years; so were the unpaid-for items in the news 
columns of the press. But gradually other matter 
crowded out these marriage stories, and the justices 
at the court house are not so busy now. 

Marriage Market Town No. 4. This town, though 
containing less than 30,000 inhabitants, is twice as 
large as any of those already described. It is readily 
accessible from a large city in the same state, and 
the border of an adjoining state is not far away. 

License issuance, as conducted at the time of our 
visit, was a thriving business, though, as the issuer 
remarked to us, very few pairs arrive at the office 
without someone “ hanging on to them." According 
to the issuer, one of the marrying justices of the town 
employed runners to solicit his trade, while the other 
marrying justice did his own soliciting. The hired 
runners operated on the streets, in the street cars, 
and at railway stations. The justice who was his 
own runner lingered around the court house and on 
street corners to solicit custom. The license issuer 
assured us that he received nothing himself from 
officiants, though he assumed that members of his 
office staff who did most of the actual issuing of 
licenses received small sums at times. Licenses were 
issued to candidates at any time—after hours, at 
night, and on Sunday. For their own constituents 
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there was no extra charge for out-of-hour service, 
but for outsiders they believed in getting “ while the 
getting was good,” and a flat rate of $5.00 was made. 
If people actually escaped the attention of runners 
and justices, they sometimes asked the license issuer 
to recommend someone who could perform the mar¬ 
riage ceremony, usually a civil officiant. Of 100 
records examined in this office, 57 licenses were issued 
to non-residents of the state, 20 to residents of the 
state, but one or both of each of these 20 pairs were 
from outside the county, and 23 to residents of the 
county. Of 97 marriage returns examined, 71 were 
signed by civil officiants and 26 by religious celebrants. 

The marrying justice who, unlike his colleague, 
did not do his own soliciting had an office centrally 
placed and a conspicuous sign to which he pointed 
with some pride, remarking to our field investigator, 
as officials in some other places had remarked before, 
“It pays to advertise.” Many new comers seeing 
the sign applied here before going on to the marriage 
license office at the court house. Of all the marrying 
justices seen in the 15 marriage market towns visited 
this was the only one who discussed the subject of 
marriage administration with any degree of intelli¬ 
gence. He told the following story however: 

A young man called me up one night at 10.30 to see about 
getting married. I told him that I was not in the habit of getting 
up and coming down to marry people at that time of night and 
that I would have to be well paid for it. The boy said he would 
pay me, so I came down. I took the young fellow to the license 
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clerk’s office, having arranged for this by telephone. The boy 

was talkative and also somewhat lavish. He gave the runner 

who had put him in touch with me $2.00, and gave me a large 

number of cigars. At the license office he swore that he was 21, 

and he and the girl were married in the court house. After the 

marriage, he asked how much it was, and I said that I generally 

got $10.00 for a marriage at that time of night. The boy said 

he had only $1.50 left. The license issuer and I gave him a 

raking over the coals for getting us out at that time of night 

when that was all the money he had, and he agreed to telephone 

his father in the morning for more money and then properly 

repay both of us. 

But it was the father who entered the situation at this point. 

And an angry father he was, for the boy was only 17 instead of 21. 

Since our visit, there has been a change in per¬ 
sonnel among the marrying justices of this town, and 
we find that they no longer work in competition. 
According to the latest census figures the marrying 
business, under this new arrangement, is more thriv¬ 
ing than ever. 

The types of exploiters most often found in mar¬ 
riage market towns—the marrying justice, the 
marrying parson, the taxicab driver (for without any 
official connection he figures largely), the runner, 
the too obliging license issuer—all these have played 
a part in making the places just described either cele¬ 
brated or disreputable, as one may happen to view 
it. Without need of comment the facts tell their 
own story. 

There has been no mention, however, of a com¬ 
bination of runner and interpreter found in one of 
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the places we visited; and no mention, in this con¬ 
nection at least, of the professional witness. 

In one coast city, the interpreters used by the 
justices and paid only when called upon were con¬ 
tinually in the corridors of the court house. These 
men served also as marriage runners, even going so 
far as to suggest marriages between boys and girls 
who happened to have been brought into the juvenile 
court. They also made all the necessary arrange¬ 
ments for the ceremony. Unlike most other runners 
they collected fees directly from the candidates in¬ 
stead of from the officiants, though, with foreign 
clients, they were likely to claim that both a civil 
and a religious ceremony was necessary, and that 
the justice must be paid $5.00 for officiating. In this 
city the activities of runner-interpreters assumed 
such proportions that they were investigated by the 
civil service commissioners of the county. Later, 
an official interpreter was employed on a salary. 
The runners continued to ply their trade, though 
not so openly. 

As noted elsewhere, in some states witnesses are 
required who can testify at the marriage license 
office to their personal acquaintance with candidates.1 
The instructions of one state registrar to issuers in 
his state are that witnesses should be able to swear 
that they have known the applicants intimately. This 
is done with cheerfulness (for a gratuity) by profes¬ 
sional witnesses who often serve as runners also. 

1 Chapter III, The License Issuer, p. 56. 
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As we have seen, newspaper publicity is usually 
courted by the marriage market town. License is¬ 
suers have sometimes said to our field representative 
that publicity given to their many out-of-town mar¬ 
riages advertised not only the office but the town. 
Even when published accounts deplored the ease 
with which marriages were effected, these items sug¬ 
gested to many persons that here was the very place 
for which they had been looking. On the other hand, 
it should be noted that certain forms of extortion 
have been exposed and made unprofitable by the 
newspapers. More often, however, the press has 
merely treated the marriage market town as a joke, 
and has used in discussing it such expressions as the 
following: 

The principal factor in a marriage these days seems to be the 

amount of gas in the tank. 

J-is becoming especially popular with couples [from this 

city] about to float their matrimonial gondolas. 

Evidence of an increasingly satisfactory nature has been 

accumulating that-is . . . the Ultima Thule of 

all true seekers of life happiness. But a new line of evidence has 

been found. [It] has become the Gretna Green not only for the 

Pacific Coast, the Rocky Mountain states, but for the entire 

United States as well. 

Elopements, always popular with young people who “just 

can’t wait,” are now sanctioned by high society in the East, and 

-is reaping its share of the benefits. . . . Now 

that elopements are quite the thing, the revenue from marriage 

licenses promises to amount to a substantial sum. 

A Chamber of Commerce in one bustling place 
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calls attention, in its publicity, to the advantages of 
being married in that city. The Chamber claims 
that it desires “a legitimate resort marriage busi¬ 
ness/' 

II. OTHER FORMS OF EXPLOITATION 

In a state that permits applications for marriage 
licenses before a notary, one of the jewelers in its 
largest city has been commissioned to act as notary. 
He advertises that if a wedding ring is bought at his 
store he will obtain a marriage license for the pur¬ 
chasers free of charge. In Toronto, Canada, owing 
to a similar law in force until 1921, more than four- 
fifths of the 137 persons empowered to issue licenses 
are reported to have been jewelers.1 

Wherever, as is still the case in a few states, either 
notaries or justices of the peace are permitted to 
receive applications for such licenses, thus doing 
away with the need for the personal appearance of 
either candidate at the license office, abuses follow. 
Notaries and justices often accept the statements of 
candidates without challenge; some even under¬ 
take to arrange the whole matter with secrecy and 
to supply the needed officiant at the marriage. We 
have mentioned before that in Pennsylvania, where 
application through notaries is allowed, the Phila¬ 
delphia license issuer has refused to receive any ap¬ 
plications unless made by the candidates themselves 

1 Interim Report of Commission Respecting Issuers of Marriage Li¬ 
censes. Toronto, 1921, p. 4. 

IOI 



MARRIAGE AND THE STATE 

in his own office. Philadelphia notaries tried at one 
time to evade this decision by sending applications 
for licenses to a nearby town in which the issuer was 
more co-operative. Later, however, these notaries 
were enjoined by the Attorney General of the state 
from sending applications to any license office out¬ 

side their own county.1 
The strong popular interest in marriage ceremonies 

has been seized upon by enterprising exhibitors, 
dance-hall proprietors, and so on. Thus we have a 
number of instances on record of marriages performed 
at public expositions (in one case on a float in a street 
parade); at amusement parks (on the Ferris wheel, 
for example); at motion picture studios before the 
camera; at midnight on June ist to earn the prize 
offered by merchants for the first June bride; in an 
airplane at an athletic meet of policemen; on the 
stage of a theater at the close of the performance; 
in a swimming pool; at a radio station from which 
the ceremony was broadcast. None of these prac¬ 
tices can receive detailed attention here, but they 
are mentioned in passing as illustrations of the tend¬ 
ency to commercialize a ceremony that should be 
protected from such exploitation by every one au¬ 
thorized by the state to officiate at a marriage. 

Though marriage brokerage is illegal, the corres¬ 
pondence clubs, matrimonial periodicals, and matri¬ 
monial advertisements in certain daily papers are not 
so as a rule. In 1922 the Post Office Department 

1 Opinion of Attorney General, December 31, 1919. 
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issued a press statement denying responsibility for 
the unhappy consequences of courtships conducted 
by mail. The statement says in part: 

In the legal division of the Post Office Department almost 

daily letters are received from deserted brides, distraught and 

frantic in their misery, asking for governmental assistance in 

locating runaway husbands and pleading for aid in prosecuting 

them. In some instances these wives blame the postal service 

for their marital woes, demanding redress and claiming that as 

they were wooed entirely through the mails, the Post Office 

Department is directly responsible. An excerpt from one of 

these letters typical of all the others reads like this: 

"I want to know if I can start suit against my husband. We 

married through a correspondent club advertised in the news¬ 

papers and he sent me money by a post office money-order to 

come and marry him. He also courted me by mail. After the 

wedding he failed to support and take care of me and finally left 

me altogether. I want to know if I can do anything through the 

Post Office Department as our business, such as arranging for the 

marriage details, was transacted entirely by mail.”1 

It is not within the scope of the present volume 
to discuss possible remedies for this state of affairs. 
Many of them lie altogether outside the field of law 
or of public administration. But an examination 
of the unsavory literature of the commercial matri¬ 
monial bureau and its various ramifications suggests 
that these activities are supported best wherever a 
given community has failed to make adequate, non¬ 
commercial provision for the joint amusement of 
young people of both sexes under wholesome condi- 

1 Release of July 31, 1922. 

103 



MARRIAGE AND THE STATE 

tions. Solitude and monotony spell disaster for the 
human being who is without personal resources far 
above the average. 

The question of what to do with the marriage 
market town and the other pettifogging exploitation 
described in this chapter is answered in part by the 
advance notice plan now to be described. Other 
aspects of marriage administration, however, are so 
intimately related to that aspect, especially wherever 
they touch interstate relations, that we shall reserve 
any formal suggestions and proposed remedies for 
the Gretna Green evil until clandestine marriages 
and the evasive out-of-state marriage are considered.1 

In the last analysis, though, public opinion is the 
key of keys. Wherever there is little sensitiveness 
to the spiritual values of family life or where there is 
even a degree of indifference to its decencies, selfish 
motives are permitted to shape administrative pro¬ 
cedures in the state’s relation to marriage, and to 
shape them unchecked. Given in addition certain 
advantages of location, the marriage market town is 
very likely to make its appearance. 

Champions of reform, in their attempt to do away 
with some one particular evil such as this one, often 
make the mistake of selecting from all the reform 
measures advocated anywhere the most radical and, 
as they conceive, the most thorough. The chosen 

measure or measures may be quite unenforceable at 

1 Chapter VIII, Clandestine Marriages, pp. 178-186, and Chapter IX, 
Evasive Out-of-State Marriages, pp. 206-213. 
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the time or, if enforceable, reformers may never have 
counted the cost of enforcement. We repeat that 
next to an educated public sentiment, the adminis¬ 
trative details are the important things to strive 
for in any campaign for better state regulation of 
marriage. 
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CHAPTER V 

ADVANCE NOTICE OF INTENTION TO 
MARRY 

^ART from close attention to administrative 
details supplemented by general supervision 

1 ^ of marriage license service under some central 
state authority, there are 2 legislative measures that 
would go far toward putting the marriage market 
town out of business. The first of these is a law re¬ 
quiring that, when 2 persons come from outside a 
state to marry there, they must bring with them a 
license issued in the home district of the woman 
candidate, as proof that the marriage would be sanc¬ 
tioned by the laws of the state in which she has a 
residence. This “double license plan/’ which is to 
be explained later,1 has never been tried as yet and 
cannot be tried with entire success without some 
form of interstate understanding. The second mea¬ 
sure needed to stabilize the situation is an advance 
notice of intention to marry required by each mar¬ 
riage license office of a state before a license can be 
issued. Such a plan has been in successful operation 
in a few states for many years. 

1 Chapter IX, Evasive Out-of-State Marriages, pp. 208-210. 

I06 



NOTICE OF INTENTION TO MARRY 

I. ORIGIN OF ADVANCE NOTICE 

In effect, the system of publishing the banns was 
an earlier but no longer practicable form of advance 
notice of intention to marry. Banns before marriage 
had been the custom of some Christian countries 
long before the procedure was required of them all 
by the Lateran Council of 1215. As certain dis¬ 
qualifications for marriage were recognized, safe¬ 
guards had to be devised. Charlemagne in 802, for 
example, checked clandestinity by forbidding the 
celebration of any marriage until “the bishops, 
priests, and elders of the people had made diligent 
inquiry into the question of the consanguinity of the 
parties.”1 

To further the recognition of similar impediments 
where they exist, publication of the banns has been 
customary in France since the ninth century. Im¬ 
agine the astonishment of Portland, Oregon, however, 
when in the year 1919, the Registrar of Pont-a-Mous- 
son appealed in a letter to the Mayor of Portland, 
requesting that a notice be posted in some public 
place which should announce that a certain soldier 
of the American Expeditionary Force who came from 
Portland contemplated marriage with a certain 
French girl—the names of both to be attached. It 
should be further announced, he represented, that 
the marriage would be duly celebrated “if no legal 
or parental objection ” was reported. “This system,” 

1 Encyclopaedia Britannica, Eleventh Edition, Vol. 17. Article on 
Marriage. 

IO7 



MARRIAGE AND THE STATE 

the Registrar explained, “is in vogue to prevent any 
undue haste in marriages in France.”1 

It is not apparent that the few advance notice 
laws that have been passed in the United States were 
originally framed with a view to preventing “undue 
haste in marriage/’ As we have seen, New England 

turned very early to civil marriage procedures. It 
was natural, therefore, that this particular group of 
states should have been the first to adopt a satis¬ 
factory substitute for the system of civil publication 
of the banns, though they took their time in doing it. 

Publication of the banns was well fitted to the com¬ 
munity with a fixed population. The substitute 
finally adopted in New England required advance 
notice of intention to marry to be given to the proper 
civil authorities and to be followed by a certain in¬ 
terval before the marriage license was issued. These 
civil requirements were intended—in Massachusetts 
and Rhode Island at least—to prevent out-of-state 
marriages. In this they have been fairly effective, 
though their advantages have not stopped there. 
They are also especially well adapted to the needs 
of the shifting and diversified groups in our modern 
cities. 

Maine is the only state in the Union that has had an 
advance notice law on its statute books continuously. 
Civil publication was required there originally for 
14 days. When this law was repealed in 1858, an 
act calling for 5 days’ advance notice of intention 

1 Portland, Oregon, The Oregonian, June 3, 1919. 
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to marry was substituted immediately. As shown in 
Table 2 on the next page there was, in the 7 other 
states now having full advance notice applicable to 
all candidates, a long interregnum between the older 
procedure of advance publication by banns or other¬ 
wise and the present procedure of advance notice. 
The more modern form of notice is followed after 
an interval—usually an interval of not more than 5 
days—by the granting of the license to all those who 
have satisfied the issuer that they are qualified. The 
old system leaned heavily upon publicity, but this 
was under a settled, small-town organization of so¬ 
ciety in which publicity was genuinely effective. The 
newer system at its best depends chiefly upon the 
exercise of due diligence and discretion by license 
issuers.1 

II. PRESENT DEVELOPMENT OF ADVANCE NOTICE 

In 1927 only 12 states had provisions that were 
regarded as advance notice laws, and only 8 of these 
states, as will be seen from Table 2, had laws worthy 
of the name, for 3 of the 12 placed the interval of 
delay after license issuance, and one other state con¬ 
fined advance notice to candidates under 21. Even 
so, one of these 8 requires but a two-day interval 
between application and issuance with a further 
interval of one day between issuance and ceremony. 

1 For a discussion of the relative emphasis to be given to publicity and 
to verification in this connection, see Chapter VIII, Clandestine Mar¬ 
riages, pp. 180-186. 
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TABLE 2.—INTERVAL BETWEEN APPLICATION FOR 

LICENSE AND ITS ISSUANCE OR BETWEEN LICENSE 

ISSUANCE AND MARRIAGE 

State 

Year 
of orig¬ 

inal 
lawa 

Present law fixes 
the interval 

Length Present 
of law 

interval applies 
(days) to 

Maine 

00 
LT\ 

00 * Between license appli¬ 
cation and issuance 

5 All candidates 

New Jersey 1897 ditto 2l 5 ditto 
Wisconsin 1899 ditto 5 ditto 
New Hampshire 1903 ditto 5 ditto 
Massachusetts 1911 ditto 5 ditto 
Connecticut 1913 ditto 5 ditto0 
Michigan 1925 ditto 5 ditto 
California 1927 ditto 3 ditto 
Georgia 1924 ditto 3 Candidates 

under 21 
Rhode Island 1909 Between license issu¬ 

ance and marriaged 
5 Women can¬ 

didates who 
are non-res¬ 
idents of the 
state 

Delaware 1913 ditto 4 

1 

When both 
candidates 
are non-res¬ 
idents of the 
state 

All other cases 
Vermont 1917 ditto 5 All candidates 

a In 6 of these states the provisions of the original law were different 
from those of the present law here summarized. In 2 states the original 
law was repealed and re-enacted in modified form a few years later. 

b An additional interval of one day is required between license issuance 
and marriage. 

0 Extended from non-residents only to all candidates in 1926. 

d Delivery of the license to non-resident candidates not allowed, how¬ 
ever, until 5 days after issuance (Amendment of 1927). 
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The provision that licenses once issued shall not 
be used for a given number of days is relatively in¬ 
effectual, though it has some value in that it reduces 
the number of licenses issued to non-residents. If 
the issuer learns during the specified interval that a 
proposed marriage is not legal and should not take 
place he can neither recall the license nor notify the 
unknown officiant, civil or religious, that the license 
must not be used. Not until after the marriage 
has been consummated does the issuer know, from 
the returns to his office, which one of several hundred 
possible clergymen or civil servants has been called 
upon to officiate. Under real advance notice in these 
cases the license would never have been issued at all. 
Another objection to an interval after issuance in¬ 
stead of before is that some of those who officiate at 
marriages are even accommodating enough to date 
the marriage certificate ahead, while others do not 
know the law or are careless and do not note the 
date on the license. One city registrar writes: 

I will tell you how the five day clause for non-resident women 

under the old law worked out. Couples would come here from 

without the state and would take out a marriage license on which 

it would be stamped in red not good until such and such a day. 

Clergymen and others would join them in marriage immediately, 

give the parties one of these fancy certificates of marriage, and 

date our official copy five days ahead. ... It has always 

been very difficult to get evidence of such practices. I remember 

one instance, however, where [an officiant] went to- 

and testified in court that he had married the parties on a certain 

day, which was five days before the date of his return to this 
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office. I have no doubt that we have at least fifteen or twenty 

such cases every year. 

In 3 of the 8 states still having real advance notice 
of intention for all candidates (2 of the 3 with provision 
for waivers, however, in certain emergencies to be 
described later), we have been able, in regard to the 
practical results achieved, to consult with license issu¬ 
ers, probation officers, and other officials, as well as with 
social workers in private agencies. While local con¬ 
ditions of enforcement and the absence of a like pro¬ 
vision of law in an adjoining state do bring varying 
results, it is evident that under the advance notice 
plan there will be, year in and year out, fewer candi¬ 
dates from other states applying for licenses. 

Evidence with regard to the effect of advance 
notice laws upon hasty marriages is necessarily of 
a more negative character than evidence of their 
effect upon non-resident applicants. In a general 
way, we have been able to observe from our examina¬ 
tion of the output of 4 newspaper clipping services 
over a period of 6 years, that a much larger propor¬ 
tion of elopements, midnight marriage ceremonies, 
joy-ride solemnizations, and annulment petitions 
have been reported in the newspapers from sections 
of the country that have no advance notice law than 
from those having such a law. But clipping bureaus 
cover the newspapers of the country very unevenly, 

and different newspaper offices, moreover, have dif¬ 
ferent standards for regulating the particular kinds 
of news that they are willing to print. 
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As a small item, however, of direct evidence of the 
way in which advance notice checks undue haste we 
have been able in a few Massachusetts cases to 
follow clues given at the time of application for a 
license by candidates who never returned at the 
expiration of the 5 days to claim their licenses. 

One woman, when seen, explained that she was “only joking” 

when she agreed to marry. She did not care enough for her suitor 

to marry him. 

Another woman must have changed her mind, for a month 

after her first application for a marriage license, it was found that 

she had married a different man from the one named in the orig¬ 

inal application. 

In still another case, it was discovered that the candidates had 

disagreed during the five-day interval and had broken their 

engagement. 

Not only hasty but illegal unions are prevented 
in many cases by advance notice. States without 
such laws would have been powerless to prevent 
marriage in the following instances reported to us 
by probation officers and others in advance notice 
states: 

An Italian who had not been supporting his wife and two chil¬ 

dren applied for a license to marry some one else. The attention 

of a social agency was called to this fact by his wife, who had 

seen his name in the published list of applicants for licenses, and 

his arrest followed. He was sentenced to a year in prison for 

falsely swearing in his license application that he was single. 

A license official delayed issuance in a certain case for one 

week upon information that the man applying for a license was 

suspected of having a wife already. Conclusive evidence of this 
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was difficult to obtain, but the applicant, learning that an investi¬ 

gation was in progress, did not call for his license. 

A chief of police reports that application for a license had been 

made to the issuer by two candidates, one of whom—the woman 

—was a Roman Catholic. Her priest learned before the interval 

of five days had elapsed that the man had a wife living. This 

candidate was sentenced to thirty days in the House of Correc¬ 

tion for making a false statement to a license issuer. 

Evidence came to light during the five-day interval in another 

case that the candidate had a wife and four children. 

A man who claimed to the license issuer that he had been 

divorced in 1918 requested that the fact of his advance applica¬ 

tion for a license be not published. The issuer allowed publica¬ 

tion, however, and news came that the man was probably not 

yet divorced. It was also found that he had misstated the resi¬ 

dence of his prospective bride. He never returned for his license. 

A woman probationer of one of the courts applied for a license 

to marry a boy of 16, giving the prospective bridegroom’s age as 

19. Her probation officer happened to see the published notice 

of this application, and issuance of the license was prevented. 

Another published notice enabled a priest to report to the 

license issuer the fact that the girl mentioned as prospective bride 

in the publication was only 13 years old. 

Evidence offered to an issuer during the required five-day 

interval led to refusal of a marriage license on the ground that 

the woman applying was feeble-minded. 

A published notice of intention enabled a social agency to com¬ 

municate with the prospective bridegroom in a case where the girl 

that he had intended to marry was known to be feeble-minded. 

The marriage did not take place. 

After a certain man had filed his application for a license, the 

deputy license issuer happened to see him lying on the pavement 

and frothing at the mouth. His license was refused on the 

ground that he was an epileptic. 

I 14 



NOTICE OF INTENTION TO MARRY 

A man applying for a license sought, at the expiration of the 

required interval, the advice of the issuer. His prospective bride 

had been twice married and twice divorced. He explained that 

he had proposed marriage because he felt sorry for her. The 

issuer advised him not to marry. 

These few illustrations would seem to show that, 
in a number of cases, advance notice has had the 
effect of bringing certain definite disqualifications 
to light, such as the fact of another wife or husband 
living, of an applicant being too young to contract a 
legal marriage, of feeble-mindedness, or of epilepsy. 
Often these disqualifications, which apply to only 
one of two candidates, are already known to the 
other one, but not always. In so far as they are not 
known, a peculiarly vicious form of fraud is prevented. 
But even this does not constitute, in our opinion, the 
chief argument in favor of advance notice. 

The greatest value of the five-day notice, though 
it was derived originally and more or less directly 
from the earlier system of banns, has come to be the 
opportunity it offers to the more thoughtful one of 
any two persons contemplating marriage to consider 
and possibly to reconsider. A judge who hears many 
divorce cases and, moreover, brings to the considera¬ 
tion of them a deep interest in the welfare of the people 
concerned, declares that, as these individual histories 
are developed in his court, it becomes evident to him 
that most of the people applying for divorces would 
never have married at all, unless, as he puts it, snap¬ 
ping his fingers, they had married “like that.” The 
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less heedless of the two would have seen the folly of 
the undertaking and would, in his opinion, have with¬ 
drawn in time. The earlier system of the banns was so 
devised that, if any impediment existed, others could 

interfere and bring forward their reasons for ‘Tor- 
bidding the banns.” The prevention of deliberate 

fraud is important, but far more important, both for 
the protection of the state and the welfare of the indi¬ 
vidual, is the boon of this additional, though brief 
time for second thought. The state becomes able, 
by this means, to suggest that it has been called 
upon to sanction a contract which, in so far as it is a 
civil contract at all, transcends all other civil con¬ 

tracts in value and significance. 
In a matter that can never be completely stand¬ 

ardized, however, it has been found advisable in 
practice to allow a certain degree of flexibility by 
providing for a waiver of the five-day notice law 
under certain circumstances. With the exception of 
New Jersey and California, the 8 states having com¬ 
plete advance notice for both residents and non¬ 
residents provide for waivers in emergencies. These 
waivers should be granted in each license district by 
a single court—by one of the higher courts only, 
that is, and not by justices of the peace.1 

Recent legislation to provide an interval before 
license issuance furnishes an illustration of two needs; 
first, of public education in advance of passing a law, 

1 For a discussion of the granting of exceptions in pregnancy cases, see 
Child Marriages, pp. 74-82. 
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second, of moderation in the measure proposed and 
passed. 

Nebraska, for example, after requiring no advance 
notice, adopted a ten-day notice in 1923. Not only 
the officials but the jewelers of the various cities 
made vigorous protest that there was a reduced 
number of marriages celebrated within the state 
under the new procedure. They succeeded in re¬ 
pealing the law. In all probability it was a mistake 
to adopt so long an interval as 10 days in a state 
which previously had required none at all. The 
animus of the objectors, however, is shown in the 
following extract from a letter written to the gov¬ 
ernor of Nebraska by a lawyer: 

This provision has deprived Douglas county of from 7,000 to 

10,000 dollars a year in license and marriage fees. It has accom¬ 

plished no useful purpose whatsoever, but has proved an added 

burden to the taxpayer and an obstacle to the parson, the jeweler, 

the hotel owner, amusement men, furniture dealer, and every 

other business man in our large cities. 

Here was failure due to several causes: (1) to a 
new advance notice law that substituted a ten-day 
period of advance notice for no notice whatever; 
(2) to a campaign that failed properly to estimate 
the political influence of certain commercial interests 
and did not rally a large enough following on the 
other side; (3) to neglect of any opportunities to win 
the aid of like-minded citizens in adjoining states. 
For immediately after a state adopts a higher stand¬ 
ard of marriage administration, the desire of an ad- 
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joining state to profit financially thereby and en¬ 
courage non-residents to marry within its borders 
instead, has been illustrated again and again.1 

One possible obstacle to the enforcement of ad¬ 
vance notice is found in failure to adapt a newly 
enacted advance notice law to the excellent require¬ 
ment now in force in 7 states which stipulates that 
both candidates must appear personally before the 
license issuer. This provision should be kept in the 
marriage law, of course, but it is a mistake to re¬ 
quire candidates to appear twice—not only at the 
time of original application, that is, but also when 
the license is issued after the required interval. 

Ordinarily both candidates should be required to 
appear in person at the time of the original applica¬ 
tion. Then, after the required interval, the license 
might be called for, or sent for, or mailed to one of 
the candidates as is now the practice in a few offices. 
Where one candidate is a non-resident of the state 
his or her appearance in person at any time before 
the issuance of the license should be sufficient. But 

when both candidates are non-residents of the state 
both should make application in person. 

Account must be taken also, in any state campaign, 
of the selfish interests involved nearer home. In 
some campaigns justices of the peace have actively 
opposed necessary changes. In one state the lobby 
of the justices at the state capitol has been notorious; 

1 For a discussion of these interstate relations, see Chapter IX, Evasive 
Out-of-State Marriages, pp. 187-213. 
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repeatedly it has been successful in defeating better 
marriage laws. In at least one other state, the state 
association of license issuers opposed reform for no 
better reason than that it might reduce their fees in 
counties near the border. The fee system of pay¬ 
ment to marriage license issuers is still, wherever it 
obtains, an almost insuperable bar to good adminis¬ 
tration. 

To enumerate these difficulties and to urge all who 
are interested in a better relation of the state to 
marriage to reckon with them is not to take a gloomy 
view of the future. It may be well to avoid over- 
confidence, but our own experience with the pub¬ 
licity given to the question of child marriages during 
the last few years has convinced us that any subject 
of this nature has only to be presented fairly and 
with a clear analysis of the facts to bring many in¬ 
fluential friends to its support. 





PART II 

SOME SOCIAL ASPECTS OF MARRIAGE 





CHAPTER VI 

YOUTHFUL AND CHILD MARRIAGES UPON the subject of youthful and child mar¬ 
riages, we have already published a small 
book.1 At every turn in the course of our 

investigation, 4 social aspects of its main theme have 
thrust themselves upon our attention. These 4 as¬ 
pects of our general subject are immaturity in mating, 
undue haste in the marriage of adults, clandestinity, 
and law evasion. Taking the country as a whole, 
the first aspect, immaturity in mating, proved a far 
greater evil than we had realized before field work 
was begun, and it was for this reason that our ma¬ 
terial on child marriages was made public in advance 
of this present volume. Since Child Marriages was 
published, additional evidence has come to hand 
even without further search. The present chapter, 
therefore, supplements to some extent our earlier 
findings. Discussion was confined then and will be 
now to the marriage of very young girls. Few boys 
marry in their early teens. As in the other volume, 
the marriage of a girl between 16 and 18 is described 
as a youthful marriage, and that of a girl under 16 
as a child marriage. 

1 Child Marriages, 1925. 
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When, in the attempt to make a careful estimate 

of the size of this problem, we turned to censuses and 
life tables, we found that there were at the very least 
two-thirds of a million people living in the United 
States today who had participated in a child marriage 
as one or the other of its two principals. That is, the 

bride had been under 16 years old when the marriage 
was performed. Our estimate was made on this basis 
because the effects of child marriage do not cease 
with childhood. Both physically and socially the 
marriage relation can be permanently influenced 
by immature mating. Neither husband nor wife 
may ever know in such an alliance the meaning of 
genuine comradeship in marriage. Both are in¬ 
volved, therefore, and in enumerating those affected 
we counted both. But when our figures of partici¬ 
pants in such marriages were published a few peri¬ 
odicals and dailies shot far beyond the mark by re¬ 
porting that there were two-thirds of a million child 
brides in the United States at that moment,1 while 
others went to the opposite extreme and assumed 
that, whether now living or not, there had been only 
one-third of a million girls who had married under 
the age of 16 in this country during the last 36 years. 

Another misunderstanding for which no statement 

1 Following the lead of these periodicals, perhaps, Popenoe in his 
Conservation of the Family (page 28) credits us incorrectly with the 
estimate that there are “in the United States at the present time more 
than 600,000 husbands or wives less than 16 years old,” and draws from 
that estimate the inference that, because of the great prevalence of child 
marriages in this country, it would be unwise to hasten any change in 
the present minimum ages. 
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of ours was responsible was the assumption of one 
or two reviewers that child marriage is a custom 
“confined to that twilight stratum of the population 
bordering on defectiveness and delinquency/' We 
have not found this to be true. It is difficult, indeed, 
to understand how any parents, well-to-do or poor, 
who read the daily papers can feel that their own 
adolescent girls are wholly safe under this country's 
present system of marriage license issuance to minors. 
Adolescents often do erratic things; and any age can 
be sworn to at the license office on the suggestion of 
designing or of scatter-brained companions. In 
many such cases the issuer seems to feel himself 
without authority to withhold a license; he hands 
one over the counter and the marriage is celebrated 
the same day. The extent of this evil is often in¬ 
creased by the existence across the state border of a 
marriage market town similar to those already 
described. 

One of our office files contains under date of 
October 3, 1925, an illustrated newspaper clipping 
containing a plea in favor of early marriages. Across 
the width of the page are reproduced the pictures of 
4 young heiresses who, in their teens, had eloped from 
homes that were far above the “twilight stratum." 
According to the article, all of these marriages had 
turned out happily and all seemed refutations of the 
conclusions we had published a few months before. 
But attached in the file to this same clipping is one 
from another newspaper dated November 8, 1925, 
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only a month and 5 days later than the first' one. 
The second news story states that one of these 4 
happy young wives (reproducing her picture again) 
had just filed suit for divorce. Her elopement had 
been to a marriage market town. The divorce ap¬ 

plied for has been granted. 
More convincing than any newspaper account, 

however, is the evidence of the law reports, especially 
when decisions there reported review the details 
quite fully, as in the case about to be summarized 
of an application for the annulment of a child mar¬ 
riage a few years ago in New York State. Since the 
decision annulling this particular marriage was made, 
the New York marriage law has been amended to 
require proof of age at the license office from all can¬ 
didates who appear to be under 21.1 Such proof 
should protect from exploitation other families, as 
honest and as law-abiding as the two here victimized. 

On December 12 a high school girl of 15 in a college town met 
for the first time a junior in the college who had just attained 
his majority. (There is no need to give the names of these two 
here, though they appear in the law report, of course.) On 
December 15, only three days later, they procured a marriage 
license by swearing falsely that the girl was 18 and was therefore 
free from the necessity of procuring parental consent. Leaving 
the city clerk’s office with their license, they applied at once to a 
priest (the girl was a Catholic), but very properly he refused to 
marry them. In some way, perhaps through this priest, the 
child’s mother received news of the attempted marriage. Before 
she could find her daughter, however, a justice of the peace had 

1 See p. 143 of this chapter. 
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united the pair. The bridegroom then took his bride to a hotel 

where they spent two days and two nights, at the end of which 

time he abandoned her and never lived with her again. 

The relatives of both these young people were responsible and 

kindly. They did all they could to meet the situation created by 

a most inadequate law that had been inadequately administered. 

The bride returned to her own home, and there a child was born 

in due time which was adopted by the young mother’s parents. 

Later, court proceedings were instituted for annulment of the 

marriage. The judge in his decision commented upon the un¬ 

happy circumstances of the case and added, “The occasion exists 

for further legislation to protect our boys and girls, . . . 

their parents, and society itself from the consequences of hasty, 

ill-advised, runaway, or trial marriages. . . . Added safe¬ 

guarding restrictions upon the issuance of a marriage license 

should be set up.” 

We shall have occasion to refer again to the help¬ 
lessness of careful parents under circumstances such 
as those given above. No one social group is wholly 
responsible for the marriages now contracted too 
early. “Added safeguards” are indeed needed to 
prevent such unions. 

Advance publication of the child marriage mate¬ 
rial also brought a number of letters expressing 
interest in the general subject and asking what the 
writers of the letters could do in their home states 
to bring about needed reforms in both law and pro¬ 
cedure. A few correspondents protested, however, 
that since early marriages had been successful in the 
days of our forefathers, why not now? To these we 
could only reply that, against marriages now termed 
“early” to distinguish them from late, we hold no 
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brief. Even about the marriage of girls between 11 
and 15 we have not been willing to dogmatize. Evi¬ 
dence against such unions has been forced upon our 
attention in the course of an inquiry undertaken for 
quite other reasons. It was true that frontier con¬ 
ditions in America had favored child marriages and 
that our forefathers married in the seventeenth and 
eighteenth centuries earlier than we do. But in 
modern times are we not expected to prepare our¬ 
selves for the varied demands of a life that is far 
less simple than formerly? The “ prolongation of 
infancy/' as Fiske phrases it, is one of the ways of 
making better use of our longer life-span through a 
better preparation for life. We further suggested 
that one interesting inquiry not yet undertaken 
would be a search of America's early domestic records 
to discover how many of the widowers of that day had 
buried, let us say, 3 wives apiece, and how many of 
these wives had married at a very early age. 

I. THE MINIMUM MARRIAGEABLE AGE 

Considerable space was devoted in Child Marriages 
to brief statements of the circumstances surrounding 
240 marriages that involved 250 different children. 
During the year following publication of these case 
notes no further search was made, but the details 
of 69 more cases from 18 states had accumulated in 
our files. With a view to seeing how these compared 
in characteristics with the earlier group of 240, we 
took pains to verify the circumstances of the 69 cases 
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also. In 9 of the 69, the marriage had been pre¬ 
vented. For the remaining 60, the ages of the girls 
concerned were as follows: 

4 were 11 years old at marriage 

3 were 12 years old at marriage 

14 were 13 years old at marriage 

17 were 14 years old at marriage 

22 were 15 years old at marriage 

60 were under 16 years old at marriage 

This shows an even larger proportion of child 
marriages under the age of 14 (21 out of 60) than in 
the group published earlier. 

In other relations than that of marriage, how does 
state law regard girls of 11, 12, 13, and those even 
older? In 14 states a girl can marry earlier than the 
age at which she is permitted to leave school and 
become a wage-earner, and in most of the states 
after marriage she is excused from school and the 
compulsory education law is not enforced. By com¬ 
mon law, however, she is presumed between the ages 
of 7 and 14 to be incapable of committing a crime. 
Between those ages the burden of proof is upon the 
prosecution in every case to show that the child 
intended to do the act complained of with a knowl¬ 
edge of consequences. One who negotiates a business 
contract with a girl still a minor does so at his peril, 
for not until she has achieved her majority can she 
make contracts that bind her legally. But the most 
important contract of all—the marriage contract—is 
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still an exception. Too many states still empower 
her while a young child to found a new family and 
undertake the bearing and rearing of its future 
citizens. Every now and then civilization has to 
go back and, with no small degree of exertion, pick 
up some precious package that, in the haste and 
eagerness of its advance, it has dropped by the way- 
side. Such a package is the protection of childhood 

from premature marriage. 
By the term “minimum marriageable age,” as 

used here and elsewhere in this book, is meant the 
minimum age at which marriage licenses may be 
issued legally, if the parents consent, without waiting 
for a special order from the judge of a designated 
court. There are indications that in time our cultural 
standards will raise this minimum age to 18 for young 
girls, though we are not ready for this higher stand¬ 
ard now and may not be for a long time to come. 
When 18 becomes the usual minimum, then 16 will 
probably be established as an absolute minimum with 
no exceptions allowed by court order below that age. 

On the biological side, the argument against very 
early marriages—certainly against marriage under 
16 and probably, though not so conclusively, against 
marriage for girls under 18—cannot be developed 
here. It is given in some detail in our earlier book.1 

\ 

Dr. Walter B. Cannon’s important statement to us, 
as quoted there, calls attention to the fact that there 
are wide individual variations in age among girls at 

1 Child Marriages, pp. 24-29. 
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puberty and that beyond puberty child bearing is 
possible. Biologically speaking, however, marriage 
and parenthood are not advantageous until the 
bodily frame has had time to store up a reserve of 
vigor not attainable during rapid growth. This 
points to 16 as the lowest age standard that should 
be fixed by law as the minimum marriageable age 
for girls. 

The basis in science for a difference of two years, 
long established by common law and now carried 
over into most state marriage laws, between the 
minimum marriageable age for girls and that for boys 
is found in the physiological fact that, between the 
ages of 7 and 17 at least, there is clearly a marked 
difference in rate of physical development of about 
two years in favor of the girls. This is generally 
held among scientists, though the extreme feminists 
who have been doing their best to equalize the legal 
status of both sexes seem unaware of it. Certain of 
them recently found on the statute book of one state 
the old common law minimum of 12 for girls and 14 
for boys, and at once proposed, though without suc¬ 
cess, that the statute be amended to 14 for both sexes. 
Here a physiological law, confronted by a political 
philosophy, found itself temporarily in jeopardy. 

It will be seen from the tabular presentation in 
Appendix B that, while over a third of all the states 
have now adopted the 16 year minimum age for the 
marriage of girls, a fourth of all the states still lag 
far behind. Either by statute, by judicial decision 
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under common law, or by common law without such 
decision, they cling to the old marriageable minimum 

of 12 for girls and 14 for boys. 
Where did these low minima originate? They 

have come down to us from the pagan Rome of 
nearly two thousand years ago. To the Roman mind, 
materialistic in its logic, the ages at which boys and 
girls achieved puberty in that climate were regarded 
as the proper minima. These same provisions as to 
the marriageable ages were taken over later, after 
Rome had been Christianized, into ecclesiastical law, 
and the ecclesiastical canons carried them later still 
to England, whence they came to this country by 
way of English common law in the days of our earliest 
settlements. “ It is forcing an open door,” writes an 
anonymous contributor to one of the English reviews, 
“to lay stress on the manifest absurdity of a northern 
race following Roman law in this servile and ignorant 
fashion.”1 

As a matter of fact some of the southern countries 
of Europe now have higher minima— Italy has, for 
example. And of late years, following a complete 
revision of its canon law, the Catholic Church has 
substituted 14 for girls and 16 for boys as the mini¬ 
mum below which marriages must not be solemnized. 
That church legislates for Catholic Christendom in 
many parts of the world, with many different climates 
and varying cultures to take into account; it there- 

1 Ignotus on “ Demoralization of the Law ” in Westminster Review, Vol. 
171, April, 1909, p. 409. 
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fore legislates conservatively. The Codex adds, 
however, that though marriage above these newly 
established ages be valid, “it is the duty of the 
shepherds of souls to dissuade from marriage all 
young people who have not reached the age at which 
marriage is usually contracted according to the pre¬ 
vailing local customs.”1 

A list was published in Child Marriages in 1925 of 
the minimum marriageable ages established by law 
in each state. A Tennessee correspondent, seeing in 
our book that her state was included in this list 
among those still having a 12 and 14 year minimum 
for girls and boys respectively, wrote in protest, as¬ 
suring us that these ages had been raised to 18 by 
statute. After an exchange of several letters, it be¬ 
came apparent that the law referred to by this cor¬ 
respondent related to something else; namely, to 
the age of consent to carnal intercourse. The age of 
consent for marriage is not derived from this pro¬ 
vision of the criminal code at all; it has a different 
origin. The minimum marriageable age of common 
law has never been lower than 12, while English law 
at one time fixed the age of consent to intercourse as 
low as 10. Our readers had been warned in the 
earlier book that “age of consent” was a confusing 
term, since that phrase was in common use to des¬ 
cribe 3 distinct things—the age below which a female 

1 Petrovits, Rev. Joseph J. C., I.C.D., S.T.D.: The New Church Law 
on Matrimony. John Joseph McVey, Philadelphia, 1926, Second Edi¬ 
tion, p. 144. 
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child is presumed to be unable to consent to sexual 
intercourse, the age below which marriage is illegal 
even with parental consent, and the age at and above 
which parental consent for marriage is unnecessary. 
Legislation bearing upon one of these 3 things does 
not affect either of the others. The marriage law 
of every state should be more specific, however, than 
are the laws of most states at present; it should name 
the minimum ages for marriage license issuance, and 
should depend in a matter of such vital importance 
upon neither common law nor judicial decision. Mar¬ 
riage below the fixed ages, moreover, whether with 
or without parental consent, should be expressly 
forbidden save where judicial consent is granted in 
special instances. And it would save confusion to 
avoid the phrase "age of consent” in discussing these 
marriage requirements; it is a misleading term.1 

II. THE CONSENT OF PARENTS 

Parental control over the choice of a mate was 
formerly supreme. At one time it extended from 
birth, or even before birth in those parts of the world 
that had the practice of prenatal betrothal, to far 
beyond the age of majority. It will be seen in Ap¬ 
pendix B that the states still having a very low mar¬ 
riageable minimum age usually require parental 
consent for children who marry between the ages of 
12 and 18 or 21 in the case of girls, and between 14 
and 21 in the case of boys. But in states with a 16 

1 Child Marriages, p. 54. 
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year minimum for girls and an 18 for boys, parental 
control unsupplemented by a court order is limited 
usually to the ages of 16 to 18 and 18 to 21 for the 
two sexes respectively. Between these ages such 
consent still serves a very useful purpose, and we 
should be sorry to see it abolished altogether, as some 
students of marriage customs have advocated.1 

A member of one of our state legislatures who was 
opposing the passage of a bill to raise the minimum 
marriageable age for girls from 12 to 16 is reported 
to have said that 95 per cent of parents who con¬ 
sented to the marriage of their daughters under 16 
could be trusted to decide wisely. When all parents 
are taken into consideration and not just those who 
consent to the marriage of mere children, there can 
be no doubt that most of them do earnestly desire 
to promote the welfare of their sons and daughters, 
and that at least a majority of parents are better 
able to judge what is best for these young people than 
anyone else now available. But we find that a num¬ 
ber of the parents who consent to the marriage of 
their children consent perforce after the marriage, and 
that a number of those who consent beforehand yield 
to undue pressure from persons who have a selfish 
interest to serve.2 

Then there is a larger number of parents than is 
generally realized who are themselves woefully igno- 

1 Ibid., p. 91. 
2 We shall have more to say about this when forced marriages are 

discussed. See Chapter VI1, Hasty Marriages, pp. 155-162. 
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rant or indifferent. A generation ago America faced 
and first attempted to deal with the ignorance and 
indifference of a minority of parents who were willing 
to wreck the health and stunt the mental develop¬ 
ment of their children by premature wage-earning. 
Now we face a minority who would marry their 
children off prematurely. It is true that parental 
rights are not lightly to be set aside, but the posses¬ 
sion of rights presupposes the faithful discharge of 
duties. To a woman whose youth has been wrecked 
by parental ignorance there is small comfort in the 
reflection that the state refrained from interfering on 
the ground that a majority of all parents were able 
to do better by their children than hers had done. 

In our 1925 study of the circumstances surrounding 
240 child marriages it was found that 109 out of 188 
in which this fact could be ascertained had been 
licensed to marry with parental consent. Often the 
outcome of these marriages with consent of the par¬ 
ents could not be discovered, or there had been no 
definite outcome as yet, but it was possible to give 
well authenticated details about the outcome in 36 
of the 1091. During the year following publication, 
as already noted, 60 more child marriage cases came 
to our attention. Parents gave their consent in 33 
of the 60. Pre-matrimonial pregnancy is usually 
supposed to be the one compelling reason for parental 
consent, but in only 4 of the 23 cases of parental 
consent in which (out of 33 in all) we were able to get 

1 Ibid., pp. 95-101. 
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any satisfactory evidence on this point, was it 
alleged to have been the reason. 

The following brief notes will give first, some idea 
of the varying circumstances surrounding these more 
recent cases of child marriage with parental consent, 
and second, some indication of their outcome when 
the outcome is known. 

First, as regards circumstances: 

A father reported at a license office that his girl of 11 was 

almost 16. He was granted a marriage license without her 

appearance there, and she was married immediately to a man of 

40. It transpired a little later that the child was a ward of the 

state and had been spirited away from an institution for children 

by her mother. 

When a certain judge had been asked to grant an order au¬ 

thorizing the marriage of a girl of 13, he consulted specialists who 

reported to him that the child was feeble-minded, unable to man¬ 

age a household, and unfit to bear children. After a careful 

hearing, this judge denied the petition. With the consent of her 

parents, however, the child was taken to another state and there 

married to a man of 33. 

A mother who had received notice that her child of 14 must 

attend school, arranged a marriage for her instead, giving the 

girl's age at the license office as 17. 

A girl of 14 was found to have been working illegally. Sud¬ 

denly she too became 17, or so her mother claimed when applica¬ 

tion was made at a marriage license office, and her license was 

issued. 

After an issuer in one town had refused a license to a divorced 

man, another town granted it, thus enabling him to marry a 

child aged 12 years and 14 days. Both of the child’s parents 

gave their consent. 

* 37 



MARRIAGE AND THE STATE 

A widower of 52 whose wife had recently died married their 

adopted daughter of 15 after renouncing the adoption. 

One license issuer reports that the father of a girl first claimed 

that she was 13, then returned later to the office and said she was 

14. In answer to a question, her parents denied that she was 

pregnant but felt that here was a good chance for their child to 

get married. She did not look over 11 years old, and a license 

was refused. The parents then took her across the state line and 

married her off in the adjoining state. 

A husband and wife who had been living apart for some time 

were found to be co-operating quite heartily in effecting the 

marriage of their 15 year old daughter to a man who had a good 

deal of money and was three or four times her age. 

Second, as regards outcome: 

A girl of 13 married with her mother’s consent. When her 

baby was born it weighed only two pounds and soon died. Her 

husband has left her. 

A child aged 11 years and one day was married at a marriage 

market town in Indiana. The clerk of court there claims to have 

on file the written consents of her parents to the marriage. These 

were sworn to before a Chicago notary. In less than one month 

the marriage was annulled. 

A girl of 13 who was married with parental consent to a man 

twice her age is now reported by a social agency to be a physical 

wreck. 

One mother married off her daughter of 15—a girl in wretched 

health at the time—to a man much older. He is now going with 

other women. 

A stepmother had treated her stepchild as a drudge and finally, 

much against the child’s will, arranged a marriage for her when 

she was 14. The girl appealed later at the police station for pro¬ 

tection. She was placed in an institution and the marriage was 

annulled. 
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A girl of 15, rescued from the control of a procuress, was com¬ 

mitted by the court to an institution. But her parents obtained 

her release and married her to a young man who proved to be 

badly diseased. Application has been made for the annulment 

of the marriage. 

The judge of a children’s court decided that a 15-year-old girl, 

who had been married unwillingly, as she claimed, but with the 

consent and urging of her parents, was “incapable of assuming 

the responsibilities of a housewife and in need of strict discipline 

and care.” He committed her to an institution. The husband 

had been the one who brought complaint in this case. 

The marriage of a man of 25 to a girl of 13 was arranged by 

the girl’s mother, who gave her child’s age as 16 at the license 

office. The girl now declares that she never wants to see her 

husband again. 

Parents married their child of 15—unwillingly on her part—to 

a man who proved to be an epileptic. She left him at the end of 

4 weeks. 

A children’s court judge reports a case of rape in which the man 

was 21 and the girl 14. The child had been living with her 

grandmother, and it was with the grandmother’s consent that 

later a marriage was arranged. The girl was not pregnant. The 

judge states that in all probability this marriage will be annulled. 

Another judge reports that, when a girl of 14 was brought into 

court on a delinquency charge, it was found she had a husband 

and that he was serving a term in jail for grand larceny. It also 

came out that, with the consent of the girl’s parents, these two 

had been married two years before, when the child was only 12. 

In the following case, marriage was prevented by 
officers of the law: 

A father of a 13-year-old girl and her prospective bridegroom, 

aged 49, were both given 30 days in jail, the one for attempting to 

buy a bride and the other for attempting to sell his child. The 

price that had been fixed was $100. 
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No one claims that a majority of parents are like 
those that are described above, or that a majority 
of all our children are exposed to equally grave dan¬ 
ger of exploitation. But on the other hand, those 
students of social conditions who have been paying 
close attention to the applications at marriage license 
offices and to the problems coming to children’s 
courts, who know, moreover, the details of serious 
offenses brought to our criminal courts and are fami¬ 
liar with the appeals for annulment made to still 
other jurisdictions, question seriously whether it 
would not be far better, in this matter of immature 
unions, to establish in every state a reasonable mini¬ 

mum below which marriages can be sanctioned only 
after careful review of the circumstances by a desig¬ 
nated court, and to hold the license-issuing officers 
to strict observance of the established minimum. 

We have stressed the point before that, under the 
present system, even the conscientious parent is not 
fully protected. This is further illustrated in a case 
reported in 1926 by the Women’s Protective Associa¬ 
tion of Cleveland in a study of school-girl brides, a 
study to which we shall have occasion to refer again 
a little later.1 

A 14-year-old girl, the daughter of a professional man of high 

standing in the community, was in the habit of buying candy at 

a confectionery near her school. The proprietor, a somewhat 

abnormal man of 30, induced the child to marry him upon his 

1 Marshall, Sabina: School-girl Brides, A Study by the Women’s 
Protective Association. Cleveland, 1926. 
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promise that she need not live with him until she was 18. The 

parents were informed of the marriage by friends who learned of 

it through the license notices in the daily paper. The child had 

known the man very slightly before the marriage took place and 

she was unable to explain why she had consented to it. To 

prosecute the girl would have been absurd, to prosecute the man 

was manifestly impracticable, since the efforts of the parents 

were directed wholly to protecting the girl from the disagreeable 

publicity which prosecution would entail. The parents were 

unable to prevent the marriage since they knew nothing of the 

man or of his intentions beforehand. The license office could have 

prevented it by requiring the girl to prove that she was over the 

minimum statutory age. After the ceremony, perjury proceed¬ 

ings were useless. By accident a social worker of the Women’s 

Protective Association met the distraught parents on the news of 

the marriage and advised annulment proceedings.1 

III. AVAILABLE PROOFS OF AGE 

“ I should be glad,” said a legislator who was op¬ 
posing reforms in the age provisions of his own 
state's marriage law,” if you would tell me how a 
license issuer could know whether a girl was 14 years 
and a day old or only 1 3 years, 11 months, and 28 
days old.” The answer is simple. Applicants for 
marriage licenses should themselves be required to 
produce the evidence. Is it not strange that, if a 
young girl is going to Europe and applies for a pass¬ 
port, she must present an attested transcript of her 
birth certificate or other evidence equally good before 
she can receive one, but that for the far more serious 
step of marriage her affidavit alone, or more often the 

1 Ibid., p. 42. 
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affidavit of the man who wishes to marry her, is all- 

sufficient? 
This question of proof of age has been worked out 

in effective detail in the administration of our child 
labor laws. Where a transcript of the birth record is 
not procurable or where there is no such record, 
baptismal certificates or passport records may, under 
these laws, be substituted, and 16 forms of secondary 
evidence relating to age, arranged in the order of 

their relative values, are listed in our earlier study.1 
Even now some of these forms of evidence are sub¬ 

stituted in many departments of administration for 
the affidavit of an interested witness. Thus, the 
Commissioner of Motor Vehicles in New York writes 
that the procedure throughout the state for issuance 
of junior operator’s licenses (limited to operators 
between the ages of 16 and 18) is to require each 
applicant to file a birth, baptismal, or school certifi¬ 
cate attesting the fact of age. 

A marriage license blank in use in Arizona states 
in the instructions printed on its reverse: 

Both parties must prove their ages beyond any doubt when 

required by the Clerk. This may be done by any one of the 

following methods: Furnishing birth certificate made by duly 

authorized State or County officer; a registration certificate that 

party is a qualified voter; a certificate from a parish priest, or a 

duly authorized clerk or officer who is the custodian of the records 

of any church that keeps a record of its members, showing the 

date of birth of the party; a statement in writing, signed by both 

parents or guardian and witnessed, as to the age of the party 

in question. 
1 Child Marriages, p. 132. 
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For reasons already made clear, the alternative at 
the end of these instructions is not always a satis¬ 
factory one. We have seen that parents sometimes 
misstate the ages of their children in such documents. 

Since the earlier study was published, a convention 
of license issuers in New York State has passed reso¬ 
lutions placing its members on record in favor of 
raising the legal minimum age in that state to 16 
years; the children’s court judges of the state have 
taken similar action; and a Bronx County, New 
York, Grand Jury went on record in 1925 as advising 
“the adoption of a uniform rule requiring certain 
prescribed proofs [of age] from all persons who in the 
judgment of the license authorities seem to be less 
than 18 years old.” This proof, as already noted, is 
now required in New York State for all who seem to 
be less than 21. Since in New York parental consent 
for girls must be given up to the age of 18, this re¬ 
quired proof of age up to the higher age of 21 is very 
important. If proof were to be demanded only for 
those who seem less than 18 years old, well-developed 
girls of 17 who allege themselves to be 18 in order to 
marry without their parents’ consent might readily 
be accepted as of that age, and so be exempt from 
the proof of age requirement. Where parental con¬ 
sent is required up to 18 for female candidates and 
to 21 for male candidates, as is usual, proof of age 
should be required up to the ages of 21 and 23 for 
the two sexes respectively. 

In the habit of substituting for genuine proof the 
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affidavits of interested young people and those of 
others far from disinterested, a question is involved 
which is even more serious than that of child mar¬ 
riage. This is the question of perjury. What pre¬ 
paration for citizenship are we giving our young 
people to permit this light-hearted oath-taking to 
continue unchecked, when administrative processes 
ought to be shaped at this point—at every other for 
that matter where it is at all possible—with special 
reference to making perjury difficult and truth-telling 
easy? The punishment of perjury is acknowledged 
to be an uncertain and complicated legal procedure, 
but in substituting genuine proof for oath-taking we 
have a much simpler and juster way of preventing 
perjury, in license offices at least, which throws no 
great burden upon any issuer who has once learned 
the various types of evidence that can reasonably be 
required of candidates. 

In the Cleveland study of school-girl brides al¬ 
ready quoted there were found to have been during 
the months covered 505 marriage licenses issued to 
girls who were actually between the ages of 14 and 
18 years inclusive. These girls, if under the minimum 
age of 16, had one reason for evasion; if under the 
age of 18, below which age parental consent was then 
required, they had another reason. To see how 
many succeeded in evading the law, the ages of the 
whole number were verified through search of vital 
statistics, passports, school records, social agency 
records, and so on. The result of this search proved 
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that 184, or 36.4 per cent of the 505, were found to 
have sworn either falsely or mistakenly about a 
matter already on record. Of 148 girls who claimed 
to be 18, for example, 6 were 14; 16 were 15; 41 
were 16; 85 were 17.1 There is no reason to believe 
that the Cleveland license office has been imposed 
upon any oftener than most other license offices. 
The care with which the Cleveland study was made 
furnishes proof of a condition of affairs as regards the 
wholesale production of false affidavits of which, 
earlier, we had had only indirect evidence. 

To sum up these various considerations in a short 
paragraph: Further evidence on the biological side 
of this interesting subject of immaturity in mating is 
still necessary. In its social results today it concerns 
more than two-thirds of a million living Americans, 
and this estimate does not include their offspring. 
If our case studies are at all representative, over one- 
half of these one-third of a million marriages had 
been celebrated with parental consent. The problem 
of pre-matrimonial pregnancy, however, which is so 
often given as an argument for a very low marriage¬ 
able minimum, enters into such immature ventures 
in only a small minority of instances. But a very 
important consideration is this, that even without 
parental consent, minors under 16, girl children, have 
little difficulty at present in obtaining the sanction of 
the state to their marriage by the simple expedient 
of swearing falsely at license offices when asked their 

1 School-girl Brides, p. 17. 
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ages. Many of these children are too young to have 
any conception of the nature of an oath. Annulment 
proceedings, divorces, or separations without court 
sanction often follow as a matter of course. It is 
not necessary to wait for further scientific evidence 
before taking certain obvious measures to remedy 
this situation, for these measures have already been 
tested and been proved to be of genuine social value. 
They are, in a word, to raise by state legislative 
action the minimum marriageable age for girls to 16 
wherever it is now lower, with the power to grant 
exceptions in individual cases vested in certain 
designated judicial officers. Nor is it necessary, in 
most states at least, to wait for even this measure of 
advance before proceeding at once, by developing a 
new interest in what happens in license offices, there 
to demand better evidence of age and better evidence 
that parental consent has really been granted. 
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HASTY MARRIAGES SO FAR as the United States are concerned, it 
, would seem that there can be no reasonable 

or humane argument favoring child marriage; 
those who have really considered the facts brought 
to light upon that particular subject do not differ. 
But about the hasty marriages contracted by adults 
sentiment is divided. It is not difficult to find in¬ 
stances of marital unions that have been established 
and very successfully established after brief ac¬ 
quaintance, or of those contracted after due delibera¬ 
tion that have proved miserably unhappy. At pre¬ 
sent, moreover, the old romantic notions about love 
at first sight are re-enforced in some quarters by 
theories—scientific or pseudo-scientific as one pre¬ 
fers—with regard to the compelling power of very 
early impressions in deciding once for all the type of 
partner with whom one can be well mated. Accord¬ 
ing to these new moralists a probationary period of 
5 minutes between an engagement and a marriage 
would be better than one of either 5 months or 5 
days. 

But our own concern with the subject of hasty 
marriage is with its administrative features only, 
with what we have found to be happening, that is, 
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in marriage license offices or to be recorded in the 
annulment proceedings of courts. The goodness of 
the successful marriages that were also hasty cannot 
very well offset the badness of unhappy ones, unless 
indeed it can be proved that a delay of 5 days, let 
us say, could have prevented the good marriages 
from taking place at all or have transformed them 

into bad ones. 
It is true that engagements can be too long; they 

can also be too short. A dispassionate examination 
into what is actually happening reveals that grave 
misrepresentations, that concealments bordering upon 
crimes are not uncommon. These are made more 
possible by haste. Drinking and carousing frequently 
precede hasty marriage; social lapses not criminal 
but serious are perpetuated by it; a considerable 
number of annulments and divorces are traceable to it. 

I. CERTAIN CHARACTERISTICS ILLUSTRATED 

The relation of undue haste to these varied com¬ 
plications can be made plain by a few examples. First, 
take the bigamous marriages where, from the point 
of view of one participant at least, there is every 
reason for both haste and concealment. Then take 
such other forms of misrepresentation as concealment 
from the man or woman one intends to marry of 
one’s race or nationality, or suppression of the fact 
of a pending indictment for crime, or suppression of 
the grave handicap of mental disease. Take further 
the exercise by one such candidate of compulsion 
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upon the other, and so on. The marriages described 
in the following brief paragraphs would never have 
been contracted if there had been even a very short 
interval before marriage for reflection or investigation 
by one of the two principals: 

A legal aid society in Massachusetts reports to us the marriage 

of a man who claimed to be a soldier away on leave and due to 

report back for duty the very next day. He told this tale in order 

to obtain a waiver of the five-day notice law of that state. He 

had met the girl for the first time only the day before, but the 

waiver was granted. After the marriage he lived with her for two 

weeks and then returned to his wife in New York. 

A license issuer tells of the press agent for a circus who, meeting 

a woman on his travels, applied a few days thereafter at Marriage 

Market Town No. 31 for a license to marry her. But it trans¬ 

pired that she had been in the habit of going through the marriage 

ceremony many times with different men in order to extract 

money from them. The day after this particular ceremony her 

new husband brought suit to obtain a divorce. 

A Red Cross Home Service secretary reports the case of a 

Negro who, posing as a Spaniard, an actor, and the son of a very 

rich man, induced a young white woman to marry him upon less 

than 24 hours’ acquaintance. In three months she discovered 

the fraud of which she had been the victim and left her husband. 

Another woman who married after an acquaintance of only a 

few days found later that her husband was under indictment for 

burglary at the time of the marriage. She soon obtained a 

divorce. 

A judge wrote to us in 1922: “We have had a case recently in 

which a young girl in a nearby town met and married a man 

within three hours. He brought her to -, where it 

1 For a description of this Gretna Green, see Chapter IV, Exploitation, 
pp. 94-96. 
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turned out that he was a bootlegger, a gambler, and was reputed 

to have had two other wives. The girl was only 16, and he 

immediately began bringing men to her for immoral purposes. 

. . . She finally refused to submit to one particularly objec¬ 

tionable creature, whereupon her husband gave her a severe 

beating, and then the case was brought to our attention. In the 

meantime he has disappeared and I regret to say that we have 

been unable to locate him thus far." 

The clerk of a superior court reports annulment proceedings in 

which a husband had petitioned the court on the ground that he 

had married his wife after being in her company only a little 

while during the 3 days that elapsed between their first meeting 

and their marriage. She had seemed peculiar before the marriage 

but he had attributed this to nervousness. Almost immediately 

after the ceremony, it became apparent that she was insane, and 

upon complaint of her own relatives she was committed to a 

hospital for the insane. The annulment has been granted. 

In one of our large cities, as shown by court decree, a man 

invited a girl of 17 to take an automobile ride with him, drove 

her to a marriage market town in an adjoining state, and there 

threatened to kill her unless she married him at once. Thoroughly 

intimidated, the girl permitted the marriage to take place but 

returned immediately thereafter to her parents. The pair never 

lived together, and an annulment of the marriage was granted 4 

months later. 

Obviously, one way to reduce the number of court 
proceedings for annulment or divorce in cases such 
as the above would be to provide for advance notice 
of intention before a marriage license could be issued, 
and to combine with this a greater vigilance on the 
part of the issuer, a greater reliance too upon docu¬ 
mentary evidence other than affidavits. 

There are, however, many forms of social laxity 
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that are not criminal and yet quite as productive of 
unhappiness as if they were. These include in the 
following illustrations marriage on the spur of the 
moment after drinking, marriage on a dare, pre- 
matrimonial acquaintance by correspondence only, 
marriage in a fit of pique, and marriage in jest. 

A justice of the peace reports the case of a man who went on a 

journey to a large city in an adjoining state, got intoxicated there, 

met a young woman on the train going back home, and proposed 

to her. They left the train at Marriage Market Town No. 41 and 

were married. This man was engaged at the time to another 

woman whom he really wished to marry. Restored to his normal 

self he immediately regretted what he had done. At the time 

that his plight was reported to us, however, he had failed to find 

a legal way out of the difficulty. 

An account of a hasty marriage following close upon the heels 

of a drinking party appears in the carefully detailed opinion 

handed down by Judge Stockbridge, of the Court of Appeals of 

Maryland, in March, 1923. It is unnecessary for our purposes to 

reproduce here the real names of the contestants—let them stand 

as Mr. A and Miss B. The appeal had been taken from a 

decision of the lower court refusing, on a claim of deceit and 

fraud, to annul the marriage. 

To summarize the findings of the higher court, the story is sub¬ 

stantially as follows: 

Mr. A was a youth of 20 with some education. Miss B had 

been on the stage since the age of 4, and at the time of the alleged 

marriage was a 16-year-old member of a theatrical troupe playing 

in Philadelphia. In January, 1922, Mr. A was introduced to her 

and to other members of the chorus at the stage door of the 

theater. Less than two weeks later he joined a few other young 

men in giving a hotel supper party to several of these girls after 

Chapter IV, Exploitation, pp. 96-98. 
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the performance. There was drinking and the suggestion was 

made on the spur of the moment that Mr. A and Miss B should 

be married that night. It was then i a. m., and the proper official 

could not be found in the city of Philadelphia, so more refresh¬ 

ments were sought at another hotel, and some moonshine liquor 

was procured. 

The thermometer registered at or near zero and, though the 

girls did not join in the drinking, between two and three quarts 

were purchased and several of the young men were more or less 

under the influence of liquor. Mr. A claims to have been too 

drunk to know what happened, but others testified later that 

Miss B was “exceedingly strong for the marriage,” so the whole 

party got into a large automobile and motored to Wilmington, 

Delaware, only to be told by the captain of police that they could 

not be married there unless they had been living in Delaware 

for at least 96 hours before the marriage. Accordingly the party 

proceeded to a marriage market town in a third state, arriving 

about 4 a. m. 

The weather had grown so inclement that all sought shelter in 

a public building, where dice were produced by one of the young 

women and all hands indulged in a game of craps. 

At 7 o’clock in the morning they called on the deputy license 

issuer of the town who went to his office for the purpose of issuing 

the marriage license. This issuer did not testify later that Mr. A 

was drunk at the time but that he “had been drinking.” The 

bridegroom’s affidavit to the truth of the required answers to 

questions was accepted, however, and the license issued. One 

minister who was applied to refused to officiate, but a local 

chauffeur helped them to find another without delay who testified 

later that the “outer condition” of the parties “showed no indi¬ 

cation whatever of debauchery or drunkenness,” so he pro¬ 

nounced them man and wife before he had had his breakfast. 

The lower court denied Mr. A’s claim of fraud and accepted 

Miss B’s evidence, apparently, that the marriage had been con¬ 

summated, though Mr. A contradicted this. The Court of 
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Appeals, on the contrary, while recognizing that there had been 

perjury on both sides, decided that Mr. A “was to a large extent 

stupefied by the liquor that he had drunk. . . . Some things 

are perfectly clear,” the decree continues; “namely, that to con¬ 

stitute a valid marriage under the laws of this state, there must 

be an understanding and appreciation of what the ceremony was 

which was being gone through with, and what were the legal 

consequences naturally deducible therefrom.” 

A state senator interested in procuring the passage of an 

advance notice of intention law in his own state vouches for the 

following story: The young woman concerned, aged 18, declared 

at a party that she “would not take a dare from anybody.” 

Whereupon her friends dared her to marry a certain young man 

who was present. This she readily agreed to do, though she 

knew nothing about him and cared less. They went to the 

marriage license office the next morning and were married imme¬ 

diately thereafter. Only a day or two later, realizing that she 

had taken a false step, she appeared in the state senator’s law 

office, seeking an annulment, though, as he claims, with no chance 

of success. 

Even smaller than the acquaintanceship that pre¬ 
ceded marriage in these particular cases must be that 
of the pairs who have known each other by cor¬ 
respondence only until finally they meet just before 
the marriage ceremony. As already indicated in 
another connection,1 there is quite a group of these. 

One such marriage is reported by a juvenile protective associa¬ 

tion. The man in the case had lacked money enough to pay the 

railway fare of his correspondent, who lived at a great distance. 

But the necessary money was advanced by an enterprising dance- 

hall proprietor. He wished to advertise that two people who had 

1 Chapter IV, Exploitation, p. 102. 
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never met before would appear masked and marry each other 

before unmasking at his dance hall on a certain date. Fully 

expecting to be more than reimbursed by increased business, this 

proprietor advanced $300 for the journey of the prospective bride 

and agreed to pay $100 more after the wedding, provided the pair 

fulfilled their share of the contract. When it came time for the 

license to be issued there was some difficulty in keeping up the 

game owing to the fact that the license issuer insisted upon seeing 

the candidates face to face. This difficulty was overcome by 

having one remain in the background masked, while the other 

appeared before the official. 

As fantastic in its way as the foregoing is the story told by a 

family welfare society of a woman who, in a moment of pique 

against the man she really loved, married another. She never 

lived with her husband, but has lived instead with her lover, 

though unmarried to him of course. The pair already have three 

children. 

Marriage as the outcome of a jest, and not intended seriously 

by either the man or the woman concerned, is well illustrated in a 

West Virginia case decided by the Supreme Court of that state 

in May, 1922. The decree was handed down by Judge Lively. 

Here again it seems unnecessary, in summarizing the case briefly, 

to give the names of the principals. Miss D, a university student 

aged 19, made the appeal, and Mr. E, a young business man, was 

in form the defendant. 

At a party held at one of the town’s hotels it was proposed by 

one of the young people that there be, just as a joke, a marriage 

ceremony performed between these two. For some reason the 

plan was dropped, but soon it became noised abroad that Miss D 

and Mr. E were to have been married on this occasion in good 

faith and that mysteriously enough Miss D had backed out at the 

last minute. Mr. E felt that the business he was just starting in 

the town would be ruined if this misunderstanding was not cleared 

up, and the day after the party he persuaded Miss D to marry 

him with the clear agreement, however, that they would not live 
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together and that he would procure an annulment as soon as 

possible. Suit for annulment was instituted forthwith, but was 

denied at the instance of the divorce commissioner of the state, 

who felt that the sanctity of the marriage relation would be 

endangered if understandings such as this one were recognized as 

constituting valid ground for setting aside a marriage contract. 

The Supreme Court of Appeals did not concur in this decision 

of the lower court, and the plea of annulment was granted on the 

ground that the parties “never intended to enter into the relation, 

separated immediately after the ceremony, and never recognized 

it as binding by subsequent word or act.” 

“Has anyone,” asked George Eliot, “ever pinched 
into its pilulous smallness the cobweb of pre-matri- 
monial acquaintanceship?” Here are 13 examples 
of hasty marriages selected from a much larger num¬ 
ber and selected in only one instance with reference 
to length of acquaintance. In 10, however, this item 
is known with certainty. In one of the 10 there had 
been no previous meeting; in 3 the pair had met for 
the first time only a few hours before; in 2 a day or 
less was the length of the interval between first meet¬ 
ing and marriage; in the remaining cases the interval 
had been a few days. Here is haste indeed. 

Finally, into a large and ill-assorted group com¬ 
monly and often inaccurately described as “forced” 
marriages, the element of haste also enters. This 
particular subject can receive only incidental treat¬ 
ment here. It has already been included in certain 
studies on illegitimacy and on the unmarried mother. 
Unfortunately, the authors of these social studies 
apply the term “forced” to marriages that, as re- 
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gards the relation of the principals to each other, are 

poles apart. 
At one pole belong cases of rape, which some courts 

even at the present day attempt to settle by a mar¬ 
riage ceremony. At the other pole belong those cases 
of betrothed couples whose national and social back¬ 
grounds happen to give a degree of sanction to pre- 
matrimonial intercourse. Where pregnancy occurs 
in these betrothal cases it cannot be said to force a 
marriage that would have taken place in any event. 

The people concerned in such marriages have not 
adopted American standards of sex morality, but 
often there is no lack of affection between them. Ap¬ 
parently no serious study of forced marriages yet 
made has limited the use of the term to those mar¬ 
riages in which one or both of the contracting parties 
enter the marital relation unwillingly and owing to 
strong pressure from without—from relatives, that 
is, from court officials, or others. Usually such out¬ 
side pressure is exerted because the woman or girl is 
pregnant, or has had sex relations with the man or 
boy in the case. Not infrequently it is exerted, as 
already suggested, to save the criminal in a case of 
rape from a prison sentence. It would be very in¬ 
structive to discover the relation of forced marriages, 
when strictly defined, to the number of annulments 
and divorces granted annually in this country. 

One of the best studies of forced marriages, though 
one which still holds to the omnibus use of the term, 
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is an analysis made by Mrs. Mudgett, of the Uni¬ 
versity of Minnesota, of family situations in 134 such 
cases.1 Fifteen years having elapsed after these 
marriages, a certain perspective was assured. The 
case records used as a basis were those of two family 
welfare societies. This fact influenced the result to 
some extent in that the group was a selected one, but 
it assured a more carefully authenticated body of 
data than is usually available for similar studies. 
From Mrs. Mudgett's report it appears that in 57 
per cent of the families the marital relation had 
proved unstable (the husband had either deserted 
or failed to support his family), or else the marriage 
had been dissolved by court decree. In 53 per cent 
of the 134 families mental defect and mental disease 
enter in, “so that there is a grave question as to 
whether these couples should ever have been per¬ 
mitted to marry at all. For example, one woman 
whose I. Q. was found to be .60 with a mentality 
of 9 years and 8 months has had 3 children with 
intelligence grades of .60, .66, and .67.” The only 
argument for marriage in these cases is, as Mrs. 
Mudgett says, the inadequate one that “the legal 
status of marriage . . . makes compulsory sup¬ 
port through court procedure somewhat easier. But 
a complete investigation before marriage would have 
revealed the fact that many of these individuals 
should never have been permitted to marry/' 

1 Mudgett, Mildred D.: “The Social Effect Upon the Family of 
Forced Marriage,” in The Family, Vol. 5, March, 1924. 
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The eugenic argument against such marriages is 
stated briefly by Professor Walter as follows: 

Marriage laws may . . . sometimes bring about a deplor¬ 

able result eugenically, as in the case of forced marriage of sexual 

offenders in order to legalize the offense and “save the woman’s 

honor.” To compel, under the guise of legality, two defective 

streams of germplasm to combine repeatedly and thereby result 

in defective offspring just because the unfortunate event hap¬ 

pened once illegitimately, is fundamentally a mistake.1 

Strictly speaking, of course, laws compel nothing 
of the kind. It is the administration of our marriage 
laws, or rather the public sentiment behind the ad¬ 
ministration, that is all-powerful. Sometimes the 
lawyer who is trying to save his client from a jail 
sentence exerts pressure upon the parents of the 
victim. At other times the parents are themselves 
the compelling force; their child must be “made an 
honest woman’' and their prospective grandchild 

“must have a name.” Only very slowly will this 
view be replaced by the longer-sighted one which 
discriminates among the different human situations 
involved. It is true that more equitable illegitimacy 
laws will help,2 but the idea of the marriage ceremony 
as a cure-all is a deeply-rooted one.3 To confront one 

1 Walter, Herbert Eugene: Genetics, an Introduction to the Study of 
Heredity. The Macmillan Co., New York, 1922, p. 251. 

2 The Illegitimacy Act of the Commissioners on Uniform State Laws, 
approved by that body in 1922, has supplied the basis for laws passed in 
several states since then. It allows the mother of an illegitimate child to 
bring civil proceedings for the establishment of her child’s paternity and 
for its support. 

3 Not only marriage as a cure-all, but marriage to the father of the 
illegitimate child is often insisted upon. A very careful study of 100 
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set of opinions with another and, as many thoughtful 
people believe, a more enlightened set, is not enough. 
We need an impartial and thorough study of the 
subsequent history of a large number of families that 
were founded upon forced marriages, using the term 
in its stricter sense. Then there should be a control 
investigation of the subsequent histories of a like 
number of girls and young women in whose cases 
such marriages were prevented. They are prevented 
today in only a small minority of instances. Some¬ 
times this is achieved with the help of public officials 
and sometimes in spite of them. 

A school principal in a southern state reports the condition of 

abject fear into which one of her pupils—a respectable girl—was 

thrown by the threat that she might be forced to marry a man 

who had been arrested for the rape of another and less reputable 

girl. At this man’s trial, the judge, learning that the prisoner 

had been attentive to both, told him that he must marry one or the 

other of them. Whereupon the man offered to marry the respect¬ 

able girl. With the teacher’s backing this was prevented, but 

the culprit married the girl he had assaulted. 

A different type of judge writes to us from Idaho about a rape 

case that came before him in which the accused was a Greek. 

Complaint was also filed against the girl for juvenile delin¬ 

quency, on which she was held. The Greek waived a pre¬ 

liminary hearing, and the judge proceeded to hear the delinquency 

charge. The attorney for the girl brought in a marriage license. 

unmarried mothers and their babies, made recently by Flora E. Burton, 
of the Massachusetts Department of Public Welfare, covers only such 
mothers as were under care for two years or more and had kept their 
babies. Only 2 of these mothers had married the fathers of their children, 
but 32 had married other men, and 78 of the 100 were leading self- 
respecting lives. 
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The only thing lacking was the signature of the County Clerk, 

that being withheld for the consent of the mother, as the girl was 

under the age of eighteen. “At a certain point in the proceedings, 

when the evidence was all in, the girl’s attorney stated that the 

young people desired to be married, and made a long plea as to 

the desirability of closing this unfortunate case by such a desirable 

action, and the mother was asked to come forward and sign the 

consent, the deputy clerk being present, and the justice of the 

peace standing by to perform the ceremony. 1 informed them 

that the girl was a ward of the Court, and on this statement the 

clerk refused to complete the license, and the girl was formally 

committed, and taken to the Industrial School that night. The 

Greek’s trial in the District Court comes off in a day or two, and 

unless something miraculous happens he will be sent up, where 

he belongs.” 

A woman judge connected with a children’s court reports the 

following: An effort was made to have a girl of 15 marry a young 

man of 20 who had been arrested because of his relations with 

her. The parents of both insisted upon a marriage. The girl 

sought a private interview with the judge and asked, “ Do I have 

to marry that man?” An examination by a physician was 

ordered. This indicated that the girl was not pregnant. The 

marriage was prevented. 

A probation officer reports the case of a man of 25 who took a 

school girl of 15 off in a taxicab one afternoon to another town and 

lived with her for several days. At the age of 11 this girl had had 

a mental age of 8 years and 4 months. Her father was said to be 

threatening the death of the man who abducted her, but when the 

police were called in and expressed a willingness to drop the 

charge if a marriage took place, the girl’s family agreed to this. 

The probation officer, however, communicated with the marriage 

license official and no license was issued. The culprit was sen¬ 

tenced to state’s prison, and in the opinion of the probation 

officer his conviction had had a very salutary effect. No similar 

offense had come to the court’s attention since, though earlier, 
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when a man had abducted a girl in like fashion, he was known to 
have counted, if apprehended, upon escaping punishment by 
means of a marriage ceremony. 

It will be seen in these forced marriage cases that 
the marriage license issuer seems to play a passive 
part. If he is wanted in court by the lawyer for the 
defense to issue a license at the psychological moment 
and give the defendant an easy means of escaping 
punishment, he or his deputy appears; but if, on the 
other hand, a girl has friends who are zealous for her 
welfare, he accepts quite as readily their theory of 
what should be done. In the groups of cases cited 
near the beginning of this chapter, the issuer must 
assume at least a share of the blame for what oc¬ 
curred.1 In the case of the man who claimed he was 
a soldier there was a court waiver, but in the case of 
the circus press agent the license was issued in a 
marriage market town where the license official and 
the marrying justice were careless on principle. The 
intoxicated man who wanted to annul his marriage 
as soon as he was sober has a reasonable grievance, 
it would seem, against both issuer and marrying 
justice in the marriage market town to which he and 
his chance acquaintance on the railroad train resorted. 
In the case of Mr. A and Miss B and their party of 
all-night carousers, it is to the credit of Philadelphia 
and Wilmington that no official would issue a license 
to them (in Wilmington it would have been illegal 
to do so, in fact), but the issuer in a marriage market 

1 See pp. 149-155. 
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town accommodated them early in the morning, and 

so did a marrying parson. 
One aspect of our subject, the out-of-hour issuance 

of licenses, has such a direct relation to hasty mar¬ 
riages that reference to it seems appropriate here. 

II. OUT-OF-HOUR ISSUANCE 

We were able to get definite information on out-of¬ 
hour issuance from 57 of the marriage license offices 
visited. In 13 we found a clear determination on the 
part of the officials in charge to limit marriage license 
issuance to the established and announced office 
hours save in cases of real emergency. In 14 other 
offices it was asserted or implied that some dis¬ 
crimination was exercised. But in 30 offices licenses 
appeared to be issued whenever applied for. Issuance 
after midnight was a possible and in certain places 
a not unusual thing. Some issuers made a practice 
of keeping the forms at their homes or at the hotel 
at which they were living; others insisted in every 
case upon going to their offices. One stated that he 
was willing to issue a license out of hours provided 
the candidates would take him to his office in their 
car or in a taxicab. In an Oklahoma office, out of 
100 records examined, 20 licenses were found to have 
been issued out of office hours. Several issuers else¬ 
where reported that Sunday was their “big day,” 
and quite generally we found that licenses issued on 
Sunday or on other holidays were dated either for- 
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ward or back, so that there might be no question of 
their validity. 

In Montana, clerks of the district court are the 
license issuers. These officials are required to keep 
their offices open for specified hours “and at any 
other time when business requires it.” Probably the 
law was not framed with marriage licenses in mind, 
but it tends to encourage out-of-hour issuance. 
Massachusetts, on the other hand, stipulates that 
“the clerk or register need not receive notice of inten¬ 
tion of marriage on Sunday or a legal holiday nor at 
any place except his office.” 

The characteristics of out-of-hour applications as 
we have observed them in the course of our study 
suggest that a majority of them are followed by 
hasty marriages before a civil officiant. In answer 
to a question as to the increase or decrease in out-of- 
hour issuance, several license officials in different 
parts of the country suggested a possible connection 
between hasty marriage and intemperance when they 
volunteered the information that there had been fewer 
applications at night since the prohibition law went 
into effect. One issuer refuses telephone requests 
when the voice sounds like that of a drunken man. 
He refused once to issue a license out of hours to a 
drunken state senator, who thanked him later for 
doing so. 

It goes without saying that a large part of the 
demand for this license service at irregular hours is 
eliminated by an advance notice of intention law. 
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There do remain, however, a small number of legiti¬ 
mate emergency demands for out-of-hour service. 
Some resident workers cannot afford to take time 
off from their work even to be married, or they 
hesitate to ask for time off for this announced reason 
in a large shop where there would be embarrassing 

comment from their shopmates. We found that this 
difficulty was met in Pittsfield, Massachusetts, by 
keeping the office open from seven to nine o’clock 
one evening in the week. A more serious emergency 
may be caused by illness and danger of death. Thus, 
in one town visited, the issuer reported a case in 
which a priest had sent word to him that the prospec¬ 
tive groom was dying and wished to be married. 
This is the type of exception most often noted in the 
Manhattan office in New York City, where office 
hours are strictly adhered to and gratuities for special 
favors are frowned upon. The issuer states: 

Almost without exception no licenses are issued out of office 

hours. I have an unlisted telephone number at my home. Occa¬ 

sionally a license is issued out of hours upon the request of a 

clergyman or of a hospital when it is imperative that the marriage 

take place at once. The Travelers Aid Society may always have 

a license issued when they so request. They telephone a deputy 

assigned to this duty who lives on the edge of the city, but to all 

other inquirers he is out or has gone to bed and will not issue 

licenses. 
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CLANDESTINE MARRIAGES WE HAVE seen from the examples given in 
the preceding chapter that hasty marriages 
are often characterized by complete igno¬ 

rance on the part of bride or bridegroom of some very 
essential fact or facts about the partner chosen, and 
that there can be great thoughtlessness and casualness 
in contracting a life-partnership that should be any¬ 
thing but casual. It is also true that hasty marriages 
are sometimes effected with a degree of secrecy or 
even furtiveness that makes them clandestine mar¬ 
riages as well; for the characteristics of these separate 
types overlap, and the preventive measures necessary 
to do away with their worst evils are the same for 
both. On the other hand, many clandestine mar¬ 
riages are not hasty at all; they are planned well in 
advance and after thorough mutual acquaintance. 
If, however, until after the ceremony is over or even 
later, those naturally entitled to know about a mar¬ 
riage in advance are kept in the dark, then the mar¬ 
riage is a clandestine one. 

Just as it has been noted that the motives behind 
a hasty marriage can range from a jest to a crime, 
so can the motives behind clandestine unions be 
equally far apart. For this reason, the subject of the 
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state’s relations to both hasty and clandestine mar¬ 
riages is one of peculiar difficulty, demanding a just 
balancing of the claims of public welfare against the 
rights and privileges of the individual. 

With the exception of a very few metropolitan 
dailies, newspapers regard every marriage license 
issued as news, and long lists of such licenses are pub¬ 
lished at frequent intervals. A paper read in several 
counties usually lists not only the licenses to marry 
granted in its own county, but those granted in 

nearby counties as well. 
As we now know it, such publicity, especially in 

states without an advance notice law, cannot be said 
to serve an important social purpose. In earlier 
times, publication of the banns in church was an 
effective way of assuring the social control of mar¬ 
riages. It served the double purpose of providing a 
brief interval for second thought and of notifying 
those entitled to know. But in the present day of 
huge parishes and of frequent changes of residence, 
that ancient custom has become of relatively little 
effect,1 while newspaper publication can have even 

1 A Joint Commission of the Protestant Episcopal Church to consider 
matters relating to matrimony reported as follows at the General Con¬ 
vention of 1916: 

“The publication of Banns of Marriage, which some propose to make 
of universal obligation, would in the judgment of the Commission be of 
little value in our circumstances. The custom, like that of affixing tax 
papers and other notices to the church door, belonged to a time when the 
population of a given district would be generally gathered in one Church, 
and at a particular service; thus under these conditions the announce¬ 
ment in church of an intended marriage, and the challenge to allege any 
impediment thereto, would ensure the greatest publicity. This would 
in no wise be now the result." 
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less value. In the first place, the larger the town in 
which the license is issued and published, the greater 
the need of protection against misrepresentation and 
fraud, and the smaller the protection that such pub¬ 
lication affords. In the second place, publication in 
places without an advance notice law can come after 
instead of before the marriage; hence it comes too 
late.1 Exposure of illegalities in the contract or of 
grave social dangers likely to result from a marriage 
must, to serve a useful purpose, precede its consum¬ 
mation. In the third place, issuers sometimes, and 
reporters almost always, can be persuaded to sup¬ 
press in a given instance the fact that a marriage 
license has been issued.2 It is true that 8 states 
require by law that marriage records shall be open 
to public inspection, but even in these very states 
suppressions are found to occur. In fact, we know 
of no state where there is absolute publicity. If, then, 
publicity were the only or the chief assurance of a 
check upon illegal and antisocial marriages, it must 
be recognized that any social control of such unions 
would be impossible. Before attempting, however, 
to describe some possible substitutes for publicity, 
it may be well to make an analysis, similar to that 
already attempted with hasty marriages, in order to 
reveal some of the motives behind clandestine unions. 

1 The few examples of marriages prevented by publication given on 
pp. 113-115 were all in advance notice states. 

2 Estimates of the frequency with which such requests are made of 
issuers vary from 5 to 10 per cent of all applications in cities of medium 
size to 90 per cent of all in one marriage market town visited. 
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I. WHY SECRECY IS DESIRED 

In very exceptional cases only do wedded pairs 
wish to conceal permanently the fact of their mar¬ 
riage. But a number do wish to conceal the date 
permanently, while many more aim to keep secret 

for only a brief time the fact, the place, and the date. 
Long continued concealment and permanent conceal¬ 
ment of the fact of marriage are so rare that they need 

not be considered here. 
Desire to conceal not the fact but the date of a 

marriage and to keep this date a secret permanently 
is traceable usually to one of two causes—either to 
pre-matrimonial pregnancy or else to cohabitation 
by a pair who had been regarded as husband and wife 
before they sought to legalize the relation. Situa¬ 
tions like these led, in Michigan, to the enactment of 
what is known as the Secret Marriage Act. This law 
provides that a judge of probate shall issue a license 
without publicity to any female if she makes a state¬ 
ment under oath that she is with child which if born 
before her marriage will be illegitimate, or that she 
has lived with a man and has been considered as his 
wife, or if for other good reason deemed sufficient 
by the judge she desires to keep the exact date of 
the marriage a secret to protect the good name of 
herself and reputation of her family.1 A separate 

record of such marriages is made and kept secret, 
though protection is not so complete as the framers 

1 Section 11,387 of the Compiled Laws of Michigan, 1915, Vol. 3. 
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of the act intended it to be. Any one who searches 
the public records later and finds no entry on or 
about the alleged date of marriage can, if so inclined, 
make use of this fact. Moreover, according to com¬ 
petent Michigan witnesses the law is subject to con¬ 
siderable abuse. Pregnancy can be and is falsely 
alleged in order to obtain the state’s sanction to 
secrecy, and, so far as we know, no medical evidence 
of this claim is demanded. Candidates are permitted, 
furthermore, to apply to a judge in any part of the 
state. If they do not succeed in getting a license 
from the judge in their own county who may have 
relatively easy access to the facts, they can try in 
county after county until a judge is found who will 
issue the special non-publicity license and marry 
them. Still another objection to the Secret Marriage 
Act is the fact that in a case of bigamy neither the 
second wife nor the public prosecutor has access to 
the secret record unless property rights are involved, 
though the record might be needed as proof of a 
second and bigamous union. 

As stated, the other important reason for desiring 
permanent concealment of the date of marriage ap¬ 
pears in those cases in which a man and woman had 
been regarded as married before they applied for a 
marriage license—often for a long time before. There 
may possibly be several children, and for their sakes 
a marriage ceremony is sought. 

A social worker reports the case of Mrs. F, a hard-working 

mother with three children. She had been deserted by her hus- 
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band no less than five times. After his last desertion and total 

disappearance, Mrs. F and her children lived with her parents for 

a while. It was there that a boarder in the household, Mr. G, 

became interested in her and offered, if she would live with him, to 

support her and her children. Mrs. F refused and the boarder 

left the city. But a year later, at a time when she was finding it 

peculiarly difficult to keep a roof over her head, he returned, 

renewed his offer, and it was accepted, though with the intention 

on her part of soon applying for a divorce from the absent Mr. F. 

Postponement of this action from year to year had at least the 

excuse of very hard times and of the high cost of divorce pro¬ 

ceedings. 

In the course of time two children were born to Mr. G and 

Mrs. F. They realized that their unlegalized union was unfair to 

themselves and unfair to all the children. Having drifted into it, 

however, they were at a loss to know what to do. At this point, a 

social worker first became acquainted with them. She found the 

two heads of the household affectionate, careful parents, and their 

humble quarters a real home. It was only gradually that Mrs. F, 

who was known to everyone as Mrs. G, confided to her the real 

state of affairs. A divorce was procured without difficulty. Then, 

unbeknown to the children or neighbors, a marriage license was 

obtained and the pair were privately married. 

Soon after, Mr. G took out legal adoption papers for the three 

F children, making them his own. 

A city clerk in New York State has commented 
upon the license issuer’s relation to situations similar 
to this one as follows: 

It is not beyond the realm of possibility that he [the issuer] be 

called upon to issue a marriage license to a couple highly re¬ 

spected in the community in which they have lived for many 

years as man and wife. Usually such instances are the result of 

critical illness, and fear of approaching death makes strong the 

desire of atonement. . . . 
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The great bane of an office of this kind are the busybodies, 
scandal-mongers and gossips. The majority of them employ the 
telephone in their efforts to procure information. If a call rings 
true, and one of our covered cases [cases in which publicity has 
been prevented by the issuer] is not involved, we of course give 
information cheerfully. If, on the other hand, covered cases 
are mentioned we politely advise inquirers that it is contrary to 
the rules of the office to give information over the wire, but if 
they will call we will be very glad to oblige with any to which they 
are entitled. ... On the other hand if [when they come] 
they fail to satisfy us that they are on the level, we jolly them 
along with stories . . . till we get them to the door, where 
we shake hands and ask them to call any time. 

The foregoing statement illustrates fairly well the 
anomalous situation in which a well intentioned 
license issuer finds himself under present administra¬ 
tive procedures. 

Belonging in an entirely different group from those 
who have reasons for permanent concealment are the 
bride and bridegroom who wish to keep secret both 
the fact and the date of their marriage, but only 
until it has taken place. 

Many of these seek to evade parental objections, 
and age falsification is the means that they adopt to 
avoid awkward demands by the license issuer for 
proof of parental consent. License issuers every¬ 
where should be required to demand documentary 
proof of age wherever there is a possibility that one 
of the candidates is below majority.1 It is true, of 
course, that parents sometimes seek to exert au- 

1 Chapter on Proof of Age in Child Marriages, pp. 117-137, and also 
Chapter VI, Youthful and Child Marriages, pp. 141-145 in this volume. 
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thority arbitrarily and beyond the age of majority. 
A certain number of marriages are clandestine owing 

to this parental attitude. 
Again, to name a different set of circumstances, it 

happens not infrequently that people of sensitiveness 
find themselves more or less at the mercy of a social 
group that still regards a marriage as the occasion for 
horse-play and coarse joking. To avoid these well- 
meant but offensive demonstrations they ask to have 
their marriage license application kept secret or they 
steal out of town to a place where they are not known 
and marry quietly.1 More often than is usually 
understood we have here the real reason for marrying 
away from home. This subject of the out-of-town 
marriage is so closely related to clandestine marriages 
that it will be discussed in a later section of the present 
chapter. 

Still another reason for stealing away to be married 
quietly is the fact that, in more than one social 
milieu, a public wedding is a burdensomely expensive 
thing. Miss Breckinridge, for example, describes in 
the following passage the situation that confronts 
one such social group—that of the Italian immigrants: 

The customs connected with weddings which have grown up in 

the old country may, when transplanted, mean an expense which 

seems entirely out of proportion to the family’s economic status, 

especially when American customs are added to those of the 

native country. An Italian woman says that weddings were, as a 

XA practice called “belling” is still common in some parts of this 
country. Friends and neighbors gather outside the home in which a 
wedding is taking place and ring cowbells, sleigh bells, and so on. 
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rule, much simpler in Italy than in the United States. There a 

maid of honor and “other frills," such as automobiles, flowers, 

and jewelry, were unknown. A large feast, usually of two days' 

duration, was customary, and is continued here, even in a city. 

A hall must be rented for the dance, and when food prices are high 

the cost is enormous. . . . 

It is an Italian custom for the father of the bride and the father 

of the bridegroom to share the expense of the feast, although the 

bridegroom sometimes pays for the music and the hall, and the 

bride’s family furnish the food. An Italian pastry dealer says 

that the amount spent for pastries varies from $15 to $120, and 

an equal amount is spent in home baking. For well-to-do families 

the expenditures may be much larger; for example, one family 

recently spent $200 for pastry alone.1 

Sometimes, though this reason influences fewer 
people than any yet mentioned, secrecy is desired 
for a little while because announcement of the wed¬ 
ding might interfere with the occupation of the 
husband or wife, or with that of both. The bride 
may be a teacher, though usually women teachers 
can now retain their positions after marriage. The 

- 

bridegroom may wish to effect certain business 
changes before making his marriage known. Then 
again, he or his bride may be trying to complete pro¬ 
fessional studies. 

A recent death in a family may so change plans 
for a wedding that the principals will substitute, for 
the quiet wedding usual under such circumstances, 
a secret one. 

Finally, relatively elderly people who decide to 

1 Breckinridge, Sophonisba P.: New Homes for Old. Harper Bros., 
New York, 1921, pp. 98-99. 
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marry may try to avoid gossip and remarks by an 
out-of-town or an unheralded ceremony. 

Here we have, added to the hasty marriages de¬ 
scribed earlier, a whole series of marital situations 
requiring greater flexibility in the administrative 
machinery applied to them than has yet been devised. 
But before considering modifications that might be 
made in present day marriage procedures—modifica¬ 
tions looking to a socially controlled publicity—it 
will be necessary to examine our findings with regard 
to the residential aspects of this subject. 

II. THE OUT-OF-TOWN MARRIAGE 

Consideration of out-of-town marriages1 that are 
also outside the state of residence of both the candi¬ 
dates will involve quite another set of administrative 
problems, so the out-of-state marriage will be dis¬ 
cussed in the next chapter. 

In Chapter IV on Exploitation it was shown that 
a large proportion of all the marriage licenses issued 
in some places were granted to candidates who resided 
in another marriage license district and often in 
another state. This proportion was largest in mar¬ 
riage market towns, though it is quite large in cer¬ 
tain other places as well, and we have found wide 
variations in the cities and towns visited. An exami- 

1 For convenience, the term “out-of-town marriage” as used in this 
section and elsewhere includes also all “out-of-district” marriages. 
Both terms refer to marriages for which licenses have been obtained in a 
marriage license district where neither candidate resides. The town or 
city is sometimes the license-issuing unit, though more often the county 
is the unit. 
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nation of 8,250 license records in 57 offices in 20 states 
(the number examined in each office ranging from 
82 to 598) showed that 32.1 per cent of the total 
represented licenses granted to candidates both of 
whom resided outside the given marriage license dis¬ 
trict. The proportion in 16 marriage market towns 
ranged from 97 per cent of the whole to 39.9 per cent. 
At the other extreme were 15 license offices in which 
the licenses issued to candidates who were both from 
other license districts never exceeded 9 per cent of 
the whole, and in 2 of these 15 places there was none 
at all. 

The 15 places with fewest out-of-town applications 
were in 7 of the states that we visited. In 6 of the 7 
there are laws placing residential restrictions upon 
the issuance of marriage licenses. In 3 of the 7 the 
license must be issued in the county or license dis¬ 
trict in which the bride, if a resident of the state, 
resides. In 2 of the 7 the license must be issued in 
the county in v/hich either the bride or the bride¬ 
groom, if a resident of the state, resides. In one of 
the 7 no woman resident of another state can receive 
a license, and, if a resident of the state, her license 
must be issued where she resides. 

Twenty-seven states have no residential restriction 
upon the issuance of marriage licenses, though the 
absence of such a provision leaves the door wide open 
for fraud.1 

1 For the names of these states and of those with residential restric¬ 
tions, see Appendix B, Table 3, p. 370. 
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An Illinois man tried to prevent the marriage of his 15-year- 

old daughter by going to 3 county seats and writing to the license 

issuer at a fourth, to whom he stated his daughter’s age and 

explained his opposition to her marriage. But in a still more 

distant county she obtained a license by falsifying her age. In less 

than two years this marriage was annulled. 

A place which administers the marriage law care¬ 
lessly gets a reputation for slackness, with the result 
that people living elsewhere who have any reason for 
wishing to evade some one or more of the law’s pro¬ 
visions flock there for licenses. Then there are candi¬ 
dates who have learned the kind of evasive answer 
to give to a test question after making their applica¬ 
tion at an office at which they had told the truth and 
been refused. One way of evading a residential re¬ 
quirement, of course, is to go to another state, but 
this method of evasion will be considered in the next 
chapter. 

Another complication is found in the absence of 
any legal requirement in our present marriage laws 
that defines the period of time necessary to establish 
residence. Usually poor-laws, election laws, and 
divorce laws are specific upon this point but marriage 
laws are not. Some license issuers even stretch the 
residential provision by applying it to future inten¬ 

tion; they issue licenses to prospective brides and 
bridegrooms at the place in which they claim they 
intend to reside after marriage. Intention is quite 
beside the mark in this particular connection. Not 
only is intention a very difficult thing to prove, but 
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one of the purposes if not the chief purpose of a 
residential requirement in connection with marriage 
license issuance should be to relate candidates to their 
past. In past history only is it possible to discover 
existing disqualifications, such as whether either can¬ 
didate is already married, whether there is mental 
defect or disease, and so on. 

Residential requirements as they are administered 
in a number of states at present are easily evaded, 
for the statements of candidates as to residence are 
usually accepted without challenge. In a few license 
offices, however, we found the present statutory 
qualifications for residence of some value. 

A Pennsylvania issuer sometimes uses, as one means of identi¬ 

fication for non-residents, the automobile license of a candidate. 

He compares the owner’s signature, as there given, with his 

signature written in the license issuer’s presence. 

A Connecticut issuer who cannot find the name of a candidate 

in the directory will accept the testimony of some one personally 

known to him as proof of residence. The issuer notes that non¬ 

resident candidates select as their place of residence the name of 

a street observed on the way to his office from the railroad station. 

But they are liable to give a number too high or one too low. 

A children’s court judge in New York State tefls of an abduc¬ 

tion case tried in his court. The girl was under 16 but looked 

older. She was taken from her home in Rochester to Buffalo, and 

application was made at the latter place for a marriage license. 

Her abductor was careful to give her age as 18, but the license 

was refused on the ground of non-residence. Profiting by this 

lesson, the pair proceeded to Niagara Falls, where the man was 

careful to name that place as the girl’s residence in seeking a 

license. The issuer, however, recognized the street address given 
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as false, and again a license was refused. Thereupon the girl 

broke down and told the truth, with the result that she was 

returned to her home and her companion arrested. 

The only remedy that we see for the present de¬ 
fectively administered residential requirements is a 
combination of the five-day advance notice law so 
often referred to in these pages with home district 
issuance of the license (a term to be explained in the 
next paragraph) and a requirement that each candi¬ 
date must give the name and address of at least one 
responsible witness who can testify that the residence 
given is bona fide.1 If, during the five-day interval, 
residences are found to be false, this fact alone con¬ 
stitutes evidence that any court, probably, would 
sustain if mandamus proceedings were brought 
against a license issuer for refusing the license. If 
the five-day interval were adopted more generally, 
there would be little gained by rushing about from 

1 The legal distinction between residence and domicil—words that in 
general use are held to be synonymous—enters into this question. The 
whole matter cannot be threshed out here, for no definition of either term 
seems to have been accepted that could apply to all conceivable cases 
and circumstances. The important thing to bear in mind in connection 
with marriage is that the qualifications of the candidates are matters of 
past history rather than of present or future intention, and that license 
issuers should be in a position to pass upon such qualifications. Our 
divorce laws make domicil at the time of the application for divorce the 
basis of jurisdiction. Domicil is defined by Keezer (A Treatise on the 
Law of Marriage and Divorce, Bobbs-Merrill Co., 1923) as “the place 
where a person lives or has his home to which, when absent from it, he 
intends to return, and from which he has no present purpose to remove.” 
Keezer writes of divorce, but there are court decisions on the qualifica¬ 
tions of electors that make residence mean exactly the same thing. Which¬ 
ever term, therefore, will link the candidate for marriage to the past or to 
the place in which he or she is best known and will do this without making 
a residential or domiciliary qualification too difficult of proof is the one 
to use. 
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one license office to another until a pliant issuer could 
be found. 

• T here is a residential requirement long in effect in 
3 New England states that would seem to be of real 
value in this connection and also in better accord with 
modern ideas of the relation of the sexes than are 
most marriage laws. It has been noted earlier that 
such laws seldom require the appearance of both 
candidates before the license issuer. Statements of 
fact and the necessary affidavits are submitted by the 
man, and the woman drops out of the picture. By 
contrast, the Massachusetts, Maine, and Rhode 
Island provisions upon this point require that, when 
two candidates reside in different license areas within 
the state, each shall procure a license from the clerk 
or registrar of the city or town in which the parties 
respectively dwell.1 One student of the subject 
writes, “This seems to me a good law not only ad¬ 
ministratively but psychologically—it gives the whole 
matter a new importance, especially in the eyes of 
the woman/’ This home issuance plan resembles a 
requirement long in force in Catholic parishes by 
which prospective brides and bridegrooms who reside 
in different parishes must have their banns published 
in both, unless the banns are omitted by special dis¬ 
pensation. In the same way, a priest celebrating a 
marriage in a parish other than that of the bride’s 
residence does so only after dispensation granted by 

1 If only one candidate resides within the state, the license must be 
obtained where that candidate resides. 
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the ordinary who has jurisdiction over the parish of 
the bride. 

Here, then, we have a reasonable way out of the 
present out-of-town marriage difficulty, in so far, at 
least, as this difficulty relates to the issuing of licenses 
to residents of the state. First, there should be 5 
days’ advance notice at the residence (or domicil) 
of both candidates or at the residences of each candi¬ 
date where these are different. Second, witnesses to 
the fact of residence should be required. Third, a 
definition of what constitutes residence for marriage 
license issuance should be a part of the marriage law, 
and that definition should be strict enough not only 
to include a considerable period of past time for es¬ 
tablishing residence—6 months at least—but should 
exclude the elusive variable of future intention.1 

III. PUBLICITY VERSUS VERIFICATION 

How can the right of the individual to a reasonable 
degree of privacy and non-interference—a right that 
seems to us indisputable—be reconciled with the 
right of the state to assure itself that certain mini¬ 
mum requirements necessary for both public and 
individual welfare have been complied with before a 
marriage can receive the sanction of the state? The 
situation now is too often a hodge-podge; neither 
the state nor the individual is protected. The idly 
curious, the busybodies, the sensation-mongers still 

1 To cover cases of possible hardship specified courts should have the 
power to grant waivers reducing this period. 
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have a good chance of annoying people of quieter 
tastes. Vicious or thoughtless people, on the other 
hand, are in no sense prevented from marrying 
hastily by the degree of publicity that is, at present, 
the state’s chief means of safeguarding against fraud 
those who are about to marry. The remedy, as it 
seems to us, will be found in rather less publicity of 
certain kinds than we have at present and in con¬ 
siderably more verification. 

As already said repeatedly, where there is no ad¬ 
vance notice law, publication of the fact that a license 
has been applied for and issued is of little effect, for 
often it shuts the stable door after the horse is stolen. 
Even where there is such advance notice its greatest 
single advantage is the chance it gives both candi¬ 
dates for second thought,1 while its next greatest 
advantage is the opportunity afforded to representa¬ 
tives of the state to require verification of the asser¬ 
tions made at the time of application. Verification 
of a type which throws full responsibility upon candi¬ 
dates to produce satisfactory evidence that certain 
of their statements are true is the state’s great safe¬ 
guard, with just as much giving out of the facts thus 
ascertained as inquirers and the public can prove 
their right to and no more. 

This may sound like a radical proposal in a country 
that banks so heavily in its administrative depart¬ 
ments upon the affidavit, and trusts so implicitly 
almost everywhere to publicity to do the rest. A 

1 Chapter V, Advance Notice of Intention to Marry, p. 115. 
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reasonable regulation of the degree of publicity per¬ 
mitted is shown, however, in the standards already 
set for certain other public records. The New York 
City charter, for instance, provides that the board of 
health “may establish as it deems wise . . . 
reasonable regulations as to the publicity of any 
papers, files, reports, records ... of the depart¬ 
ment.”1 Under this provision birth records cannot be 
consulted without “proof of the applicant’s right or 
interest in receiving the record.” A similar rule 
might well be applied to the several records required 
by marriage laws. 

We have seen in the matter of proof of age how 
little additional burden need be thrown upon public 
officials, how reasonable it would be to expect the 
candidates themselves to produce documentary evi¬ 
dence that they are qualified by law to receive the 
authorization for which they ask. With certain 

modifications, the same procedure applies not only 
to age but to such other serious matters as abduction, 
bigamy, suppression of the fact of a criminal record, 
drunkenness, and marriage on a dare or a jest. The 
man or woman who seeks permission to drive an 
automobile asks to be entrusted with a power in 
which his or her own welfare and that of others is 
involved. In the licensing of people entitled to drive 
cars, no theory of individual rights can check a more 
and more responsible exercise of state control; for 
here individual rights, as it happens, are on both 

1 See Section 1175. 
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sides of the equation. This is true in marriage also; 
individual rights never stop with one of the human 
beings or even the two human beings married; others 
are always involved either at the moment or potenti¬ 
ally. 

Let us see how the interests of the different groups 
that now resort to secret marriages would be affected 
by the changes just suggested. 

It is obvious that a public official is more often 
criticized and more sensitive to criticism when his 
administrative acts affect residents than when they 
relate to non-residents. A license issuer will hear 
again and again of the resident girls under 16 whom 
he has permitted to marry illegally; he is going to 
hear more and more about them as the public con¬ 
science is aroused and the laws forbidding child mar¬ 
riage are made more effective. But about children 
brought to him from other places he will hear little or 
nothing. If he has many out-of-town and out-of- 
state applicants he will tend, if inclined to be careless 
at all, to be more careless about these than about 
applications from residents. Evidence, moreover, 
will not be so accessible. Nothing else would help so 
effectively to do away with age falsification in the 
case of children as a strict residential requirement for 
license issuance, combined with the demand for 
documentary proof of age in the case of all candi¬ 
dates who have not obviously attained their majority. 
Publicity does not enter into the disposition of such 
cases. Child marriages should not take place and, .83 
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in offices requiring advance notice of intention, they 

are easily prevented. 
While criminal practices cannot be wholly pre¬ 

vented by any administrative procedures, no matter 
how carefully devised, the number of these in con¬ 
nection with the marriage contract could be greatly 

reduced by the measures here advocated.1 A criminal 
is better known where he lives for what he is; and to 
require him to bring from his own town or county 
a duly attested license before any one will celebrate 
his marriage is to throw more effective protections 
around his victim than any mere publishing of his 

application can assure. 
Marriages when either party is drugged, when 

either is drunk, on a dare, in jest, when previous 
acquaintance has been by correspondence only,2 
are all dealt with effectively by the residential require¬ 
ment, the home license issuance requirement, and the 
five-day notice, plus a greater exercise of vigilance 
and discretion on the part of license issuers. 

Pregnancy cases might seem to constitute an excep¬ 
tion, but most advance notice laws, as we have seen,3 
provide for a waiver of the five-day notice on a court 
order, and hearings in such cases are not required to 
be in open court but may be and frequently are con¬ 
ducted privately in chambers. The medical evidence 
necessary and often the evidence of social workers 

1 For examples see Chapter VI1, Hasty Marriages, pp. 148-150. 

2 Chapter VII, Hasty Marriages, pp. 151-155. 

3 Chapter V, Advance Notice of Intention to Marry, p. 116. 
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already interested can best be had where the woman 
resides. There need be no publicity and should be 
none. 

The license issuer already quoted1 who complains 
of the busybodies could deal with them better if he 
were required to observe some such administrative 
ruling as New York's for birth records.2 Where the 
community is educated to expect vigilance not from 
its gossips but from its officials the case of unmarried 
couples who have lived together but later desire to 
be married, and the case of the unmarried prospective 
mother can both be dealt with more individually, 
more humanely, more privately, and on a safer basis 
of fact than is now usual. 

Those who seek marriage licenses out of town to 
escape noisy celebrations or expensive weddings, and 
the elderly people who wish by that means to avoid 
comment, do so because our lawmakers and adminis¬ 
trators have confused two separate functions. A 
license could be issued without publication where each 
candidate resides, provided each had been required to 
submit satisfactory proofs of good faith to the license 
issuer. Then the marriage could be celebrated any¬ 
where in the state and as privately as the most retiring 
could wish. This is possible now in all but 12 states 
and should be possible in all.3 

In respect of the unthinking attitude of the general 
public toward this whole subject, there is every reason 

1 See p. 171 of this chapter. 2 See p. 182 of this chapter. 
3 See Chapter XIV, Records and Penalties, p. 299. 
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to believe that it will change. Even the bell-ringers 
and the news-gatherers are not indifferent to a chang¬ 
ing public sentiment, and signs are not lacking that, 
in this matter of marriage, the United States intends 
to show both greater respect for the rights of the 
individual and greater vigilance in safeguarding the 
public welfare. 



CHAPTER IX 

EVASIVE OUT-OF-STATE MARRIAGES IT IS evident that many persons marry out-of-town 
in order to avoid unjustifiable interference with 
their plans, or to escape the fuss and noise of a 

home wedding; while with others the choice of a 
distant place is due to old associations that make it 
seem the appropriate background for the ceremony. 
When marriages are celebrated in a state other than 
the home state of either the bride or bridegroom, 
some one of these reasons or still another equally 
good may be the explanation. The fact remains, 
however, that many apply for licenses outside their 
state for the sole purpose of evading certain provi¬ 
sions of the marriage law in force where they reside. 
The standards in their home state that are often 
rendered of no effect in this way are a high parental 
consent age as contrasted with a lower one; a rela¬ 
tively high minimum age for marriage; a provision 
for advance notice of intention before the license can 
be issued; a prescribed interval between divorce and 
remarriage; and, in a few states, a medical certificate 
requirement. 

The great proportion of non-residents accommo¬ 
dated at some license offices has already been com- 
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merited upon.1 In certain marriage market towns a 
larger business is actually done in marriages of out- 
of-state applicants than in those of resident and out- 
of-town applicants combined. Our examination of 
7,849 license records in 56 different offices showed 
that in 16 which were marriage market towns 52.7 
per cent of their records were for candidates both of 
whom resided outside the state of license issuance, 
while out-of-state candidates in the other 40 offices 
constituted only 8.4 per cent of the total. 

The extent to which the local administrative units 
of a state are able to profit by additional patronage 
whenever some neighboring state adopts a better 
marriage law would present a discouraging aspect of 
marriage reform if there were no possible remedy. 
Sometimes a corresponding decrease in the number 
of marriages celebrated within the state that passed 
the new measure leads to its repeal,2 though by vigi¬ 
lance this transition period can usually be tided over. 

The evasive features of out-of-state marriages tend 
to block advances in marriage legislation for which 
many parts of the country are now ready. Here, 
then, is a strong argument for some form of inter¬ 
state co-operation. In so intimate and personal a 
matter, many still feel that each state should have the 
right to fix the standards to which its citizens are to 
adhere. But is it equitable that as regards a number 
of its citizens the state be practically deprived of that 

1 See the preceding chapter, p. 174. 

2 Chapter V, Advance Notice of Intention to Marry, p. 117. 
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right by the action of abutting states? The most 
ardent advocates of state’s rights would have to 
admit that many of our political divisions are now 
losing a portion of their rights in this way. Before 
considering suggestions for remedying this evil 
through interstate co-operation, it becomes necessary 
to try to understand the public’s present attitude 
toward this whole question by passing in quick review 
some earlier movements for marriage law reform. 

I. EARLIER MOVEMENTS FOR REFORM 

Activities in this field began with the organization 
in 1881 of the New England Divorce Reform League. 
Its founder, Rev. S. W. Dike, was a man of vision and 
sincerity. It was at his suggestion that Carroll D. 
Wright made the governmental study of divorce pub¬ 
lished in 1889. But Dr. Dike’s conservative progres¬ 
siveness carried him away from the pathology of the 
subject to emphasis upon the hygiene and therapeutics 
of marriage. In 1897 his League dropped divorce re¬ 
form as its major interest to become the National 
League for the Protection of the Lamily, and his 
later reports urge again and again the need for a new 
sort of study into the fundamental facts of family 
life, so that we may learn the real causes of failure in 
marriage behind all statutory causes and may strive 
to prevent failure. With Dr. Dike’s death, however, 
the League ceased to exist. This body had been 
thoughtful and open-minded, but it had failed to 
make any vital contact with clinical material—that 
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is, with the actual cases out of which studies of family 

life can be developed. 
As far back as 1884 and for various sessions there¬ 

after committees of Congress had considered, but 
without favorable report, proposals for a constitu¬ 
tional amendment empowering Congress to legislate 
upon marriage and divorce. Elizabeth Cady Stanton 
won many reproaches by opposing these suggested 
measures. She was accused of preaching that the 
state has nothing to do with either marriage or 
divorce. What she actually said was this: 

As we are still in the experimental stage on this question, we 

are not qualified to make a perfect law that would work satis¬ 

factorily over so vast an area as our boundaries now embrace. 

. . . Local self-government more readily permits of experi¬ 

ments on mooted questions which are the outcome of the needs 

and convictions of the community. The smaller the area over 

which legislation extends, the more pliable are the laws. By 

leaving the states free to experiment in their local affairs, we can 

judge of the working of different laws under varying circum¬ 

stances, and thus learn their comparative merits. . . . 

[Otherwise] the whole nation might find itself pledged to a 

scheme that a few years would prove wholly impracticable.1 

A National Congress on Uniform Divorce Laws, 
called by the Governor of Pennsylvania, was held in 
Philadelphia in 1906, but this led to no proposals 
looking to federal action. California was the first 
state, apparently, to memorialize Congress on that 

subject. In 1911 the California legislature adopted a 
joint resolution which favored a Constitutional 

1 The Arena, April, 1890. 
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amendment “ regulating the subject of marriage and 
divorce throughout the United States/' Representa¬ 
tive Edmonds of Pennsylvania introduced a joint 
resolution to this general effect in the House of Rep¬ 
resentatives in 1915. Some of the most earnest 
advocates of federal action, however, feared a lower¬ 
ing of standards in the states that then allowed few 
statutory causes for divorce; they persuaded Mr. 
Edmonds to accept an amended form of his original 
resolution that read as follows: 

Congress shall have power to establish and enforce by appro¬ 

priate legislation uniform laws as to marriage and divorce; pro¬ 

vided that every State may by law exclude, as to its citizens duly 

domiciled therein, any or all causes for absolute divorce in such 

laws mentioned. 

In this second form the resolution came before 
Congress in 1917 and was re-introduced by Senator 
Jones in 1919. 

It should be noted that by this and all succeeding 
proposals state marriage law standards, varying 
greatly from state to state both then and now, could 
be hammered down without redress; but not so, at 
this stage of the proposals at least, with the divorce 
laws of states that permitted few divorces or none at 
all. There is an interesting public document of 112 
pages that gives the report of a hearing on the above 
resolution, held before the House Judiciary Com¬ 
mittee in October, 1918. The word “marriage" ap¬ 
peared in the resolution under discussion, but it is 
barely mentioned anywhere in the report of the hear- 
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ing. At this hearing the Secretary of the Inter¬ 
national Committee on Marriage and Divorce, with 

headquarters at Chicago (a committee no longer 
active, we believe), appeared as leader of the pro¬ 
ponents. The Chairman asked him, “ Do you believe 
divorces should be granted for any reason?” He 
replied, “I hope you will pardon me, Mr. Chairman, 
for not answering that question. I am not here, I 
believe, to advocate my own opinions/'1 

Only a little more than a year later (January, 1920) 
there was a similar hearing before the House Judiciary 
Committee with another leader. He began by stating 
that, if he could have the choice of only one of the 
two subjects for proposed regulation, he would give 
Congress the power over marriage. But when the 
Chairman asked him what particular states had the 
worst marriage laws, he had to acknowledge, “ I could 
not tell you. This book [indicating the Digest of 
Marriage Laws then recently published by the Rus¬ 
sell Sage Foundation] will give you that information. 
I must say that I have not read it carefully enough to 
answer your question." 

II. THE EVASION ACT 

Meanwhile, the annual Conference of Commis¬ 
sioners on Uniform State Laws2 had turned its atten¬ 
tion to marriage legislation. These Commissioners 

1 U. S. Congress, House: Hearings before the Committee on the 
Judiciary, 65th Congress, 2d Session, on H. J. Res. 187, p. 13. 

2 “The Conference of Commissioners on Uniform State Laws is a body 
meeting for about a week before the annual meeting of the American 
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had been first appointed between 1889 and 1892, and 
the subjects here under discussion soon came up for 
consideration at their meetings. Thus the presi¬ 
dential address at the Conference of 1903 contained 
this passage on uniform legislation: 

There is a manifest tendency towards uniformity, not only in 

this country, but also in Europe. But it seeks to effect this result 

in different ways. In Europe it is effected through increase of 

the central power, witness the transference of control over mar¬ 

riage and divorce in 1876 from the several Swiss cantons to the 

federal government; and more recently the enactment of a code 

of law for the whole German empire, superseding the local legisla¬ 

tion of the several component kingdoms, duchies, and so on. 

In the United States the tendency is to secure uniformity, not 

by transferring power to the national government, but by induc¬ 

ing the several states to legislate alike. 

And a year later the president of the Conference 
said, 

Our marriage laws are worse than our divorce laws; . . . 

the principal fountain of divorce is bad matrimonial laws and bad 

marriages, while our apathy, our carelessness and our levity 

regarding the safeguards of the matrimonial institution are well- 

nigh incredible. 

It was not until 1907 that the committee on mar¬ 
riage and divorce of the Conference was requested 

Bar Association. The commissioners are appointed by the governors 
of the states. Usually from 35 to 40 states are represented at an annual 
meeting. In some states the action of the Governor in appointing com¬ 
missioners is voluntary. In others, however, the commissioners are 
appointed under authority of a statute and a number of the states make 
appropriations to defray expenses, though all commissioners serve with¬ 
out compensation.”—Proceedings of the American Law Institute for 
1923, Part I, Vol. I, p. 98. 
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“to take up actively the consideration of a law regu¬ 
lating marriage and licenses to marry/' In 1911 
they recommended a Marriage License Act. It has 
been adopted in substance by only 2 states, Massa¬ 
chusetts and Wisconsin, but 5 others, Connecticut, 
Georgia, Michigan, Missouri, and California, have 
accepted some one or more of its main features. In 
1912 the Commissioners also recommended a separate 
Marriage Evasion Act. It should be explained at this 
point that the act was especially intended to meet the 
difficulty created by that rule of international law 
which makes a marriage which is valid under the 
laws of the country where it is celebrated valid 
everywhere.1 

The Marriage Evasion Act of the Commissioners 
has been adopted in 5 states—Illinois, Louisiana, 
Massachusetts, Vermont, and Wisconsin. We have 
been able to observe some of the workings of this 
law in 3 of these states—Illinois, Massachusetts, and 

1 In a 1910 revision of Burge’s Commentaries on Colonial and Foreign 
Laws Generally and in Their Conflict with Each Other and with the Law 
of England, there is a good summary of the present status of the interna¬ 
tional law rule, from which the following brief passage is taken: “The 
modern view is to distinguish capacity and form as separate factors in the 
constitution of a valid marriage, for which different governing laws may 
be recognized. The majority of legislation at the present day has thus 
definitely accepted the rule that the personal law of the parties intending 
marriage determines their capacity for entering into the contract; and 
almost all the States of Continental Europe have undertaken by treaty 
to observe this principle as regards each other’s subjects. The Hague 
Convention for determining conflicts of law in marriage provides that the 
right to contract marriage is governed by the national law of each of the 
spouses unless that law refers expressly to another law, and in order to 
marry, foreigners must show that they are capable of marrying under the 
provisions of their national law by producing a certificate from a proper 
authority (generally a consular authority) to that effect.’’ (Revision by 
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Wisconsin. The act has 4 sections; Sections 1 and 
2 relate to the validity of evasive marriages, Sections 
3 and 4 regulate marriage license issuance and 
solemnization when evasive marriages are attempted. 

Section 1. Be it enacted, etc., That if any person residing and 

intending to continue to reside in this state who is disabled or 

prohibited from contracting marriage under the 'laws of this state 

shall go into another state or country and there contract a mar¬ 

riage prohibited and declared void by the laws of this state, such 

marriage shall be null and void for all purposes in this state with 

the same effect as though such prohibited marriage had been 

entered into in this state. 

Section 2. No marriage shall be contracted in this state by a 

party residing and intending to continue to reside in another 

state or jurisdiction if such marriage would be void if contracted 

in such other state or jurisdiction and every marriage celebrated 

in this state in violation of this provision shall be null and void. 

Section 1 is designed to deter evaders from leaving 
their home state by making their marriages in other 
states invalid if they would be invalid at home. This 

Renton and Phillimore, Sweet and Maxwell, London, Vol. 3, pp. 246 and 
247.) 

In the United States, on the contrary, the earlier view, as expressed by 
Bishop in 1891, is still often upheld by the courts. Bishop said, “ By the 
international law of marriage, which ought to govern the courts in the 
absence of any statute of their own forbidding, a marriage valid by the 
law of the country in which it is celebrated, though the parties are but 
transient persons, though it would be invalid entered into under the same 
formalities in the place of their domicil, and even though contracted in 
express evasion of their own law, is good everywhere.” (New Commen¬ 
taries on Marriage, Divorce and Separation. T. H. Flood and Co., 
Chicago, 1891, Vol. 1, p. 360.) 

If, for international law, we were to read interstate relations, the two 
passages would still present an interesting contrast. The first represents 
orderly and equitable procedure; the second, as our means of inter¬ 
communication increase, leads to chaos. 
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provision has been ineffectual for the reason that it 
applies only to marriages which are void under the 
laws of the home state and so few types of marriage 
are, in any state, specifically declared to be void. 
The difficulty is a serious one, since the causes that 
render a marriage void ab initio should be very few 
indeed—bigamy and incest almost complete the list. 
But marriages of other kinds, though not void, are 
very properly prohibited at present, the contracting 
parties, or the license issuers, or both being subject 
to penalties. Such are marriages involving nonage, 
or physical or mental incapacity, or marriages in 
which there has been failure to observe an advance 
notice requirement, a medical certification law, or a 
parental consent law. If an evasion act is to succeed, 
all prohibited marriages need to be covered. A dec¬ 
laration that all evasive marriages are void would be 
very unwise, so there would seem to be no way in 
which this section could be made effective. 

Section 2 is the obverse of Section /. As it too is 
limited to marriages that would be void in the home 
state, it is of little or no effect. 

The two remaining sections of the Commissioners, 
Marriage Evasion Act read as follows: 

Section 3. Before issuing a license to marry to a person who 
resides and intends to continue to reside in another state the 
officer having authority to issue the license shall satisfy himself 
by requiring affidavits or otherwise that such person is not pro¬ 
hibited from intermarrying by the laws of the jurisdiction where 
he or she resides. 
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Section 4. Any official issuing a license with knowledge that 

the parties are thus prohibited from intermarrying and any per¬ 

son authorized to celebrate marriage who shall knowingly cele¬ 

brate such a marriage shall be guilty of a misdemeanor, and shall 

be punished by . . . 

Section 3 is designed to enable issuers to deter 
evaders from entering the state to be married. It has 
had some effect, but far less than a measure with 
better administrative features would have had. At 
present candidates have only to tell the issuer that 
they are not forbidden to marry in their home state 
or to make affidavit to that effect, and this usually 
settles it. The ineffectualness of Section 3 is also due 
in part to the fact, already referred to,1 that no legal 
standards exist at present in any state as to what 
constitutes residence for the purpose of obtaining a 
marriage license. The absence of such a standard 
renders enforcement of the suggested provision very 
difficult whenever candidates with no bona fide 
residence in a state are willing to make affidavit that 
they are residents. Moreover, this section to be 
effective where most needed must be adopted by low 
standard states in which marriage market towns now 
exist, and these states are sometimes unwilling to 
deprive their counties or their county officials of the 
fees that non-resident candidates now pay. 

Section 4 merely prescribes penalties. 

1 See preceding chapter, p. 176. 
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III. IS A FEDERAL LAW THE REMEDY? 

Some of the complications just described help to 
account for the fact that during the legislative ses¬ 
sions of 1921, 1923, and 1925 attempts were made to 
get this subject before Congress again in the form of 
an amendment to the Constitution of the United 

States. A sample marriage and divorce measure, 
the Capper bill, was introduced in Congress in 1923, 
together with the following joint resolution to 
amend the Constitution: 

The Congress shall have power to make laws, which shall be 

uniform throughout the United States, on marriage and divorce, 

the legitimation of children, and the care and custody of children 

affected by annulment of marriage or by divorce. 

This latest form of amendment1 left the strict 
anti-divorce people far from satisfied, for it contained 
no qualifying clause that would enable an individual 
state to exclude causes for absolute divorce. The 
sample bill introduced at the same time as the amend¬ 

ment, specified, in fact, 5 statutory grounds for 
absolute divorce, and included as one of them aban¬ 
donment or non-support for a year. By comparing 
this position with that of the earlier group of federal 
law advocates, it becomes evident that the pro¬ 
ponents of federal regulation of divorce were facing 
in two opposite directions, and that this left all the 

1 The same amendment and the same bill (with minor changes) were 
re-introduced December 16, 1925, and again in 1927. The latest form of 
the amendment, introduced January 13, 1928, leaves power to legislate 
“concerning the relation between persons of different races” to the states. 
It abandons uniformity to that extent. 
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marriage proposals of the Capper bill in considerable 
jeopardy. Assuming for the moment that the pas¬ 
sage of a federal amendment enabling Congress to 
regulate marriage and divorce is possible, it is cer¬ 
tain that the marriage provisions of any bill similar 
to those of the Capper bill would be treated as a 
minor matter during the inevitable struggle between 
advocates who sought to make divorce more difficult 
and those who sought to make it easier. In any 
effort to combine legislative changes concerning 
marriage with those concerning divorce, the major 
emphasis will be placed upon divorce. 

Not only does an examination of the Capper bill 
reveal the absence of details that are absolutely neces¬ 
sary to the good administration of marriage laws, 
but it shows also how difficult, if not impossible, it 
will be to draft a federal measure that will not ma¬ 
terially lower the present administration of higher 
standard states. The particular bill under consid¬ 
eration may never become law, but under a federal 
amendment empowering Congress to legislate on the 
subject, an even worse measure might be adopted, 
so it may not come amiss to state briefly some of 
the objections to this sample bill in so far as it deals 
with marriage: 

i. It is provided that no licenses shall be issued to those who 

have specified physical or mental defects. But how are such 

defects to be identified? No procedure is specified. Then, we are 

at a loss to understand upon what clearly established social and 
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scientific grounds the marriage of first cousins is prohibited, 

though the chief spokesman for the bill has been very emphatic 

upon this point, declaring that “records of institutions for the 

deaf and for the feeble-minded show that the great majority of 

the inmates are the offspring of the marriage of first cousins.”1 

2. It is further provided that candidates, instead of appearing 

before the issuer, may appear (either separately or together) be¬ 

fore specified other officials, including justices of the peace. 

These officials shall require the same oath as the issuer and for¬ 

ward the application to him, and he, if satisfied that the docu¬ 

ment is in proper legal form, shall issue the license. As an admin¬ 

istrative procedure this is highly objectionable. By dividing 

responsibility it would cause an even lower drop in standards of 

license issuance than those described in Part I of this book, and 

in some states now having relatively good standards it would 

destroy them. 

3. Among other examples of administrative futility are the 

following: 

(a) That provision of the bill which stipulates that the issuer 

shall post names, residences, and date of application, and that 

then objections may be filed with the probate court. This means 

still further division of responsibility, and we need not repeat 

what has already been said about the efficacy of publication as 

the only or main reliance against misrepresentation.2 

(b) Each state may prescribe and furnish model forms but no 

state supervision or any other type of supervision for license 

issuance is provided, nor is any follow-up required in case no 

return is made by the celebrant of the marriage. 

(c) An issuer shall be fined who refuses or fails to make the 

required records of the license and the certificate; who fails to 

keep the record open for public inspection; or who shall prevent 

copies from being made. But there are no penalties for failure to 

1 Current History Magazine, New York Times, May, 1923. 

2 Chapter VI11, Clandestine Marriages, p. 181. 
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exercise due caution in the issuance of a license, as now required 

by the statutes of some of our states. 

(d) An interval of at least io days is required between applica¬ 

tion for the marriage license and its issuance, except upon 

waivers granted by the judge of a court of probate jurisdiction. 

There are two objections to this: an interval of io days is too 

sudden a change from no interval at all, as shown in the case of 

Nebraska,1 while in many states the probate courts are not the 

best courts to have the power of waiver. Sometimes they are 

presided over by judges who are not lawyers, and in a number of 

states their duties are of a purely routine nature. 

4. Finally, no license shall be issued to a male under 18 or a 

female under 16, or to a male 18 to 21 or a female 16 to 18 without 

parental consent or its equivalent. So far so good, but nothing 

is said about proof of age, and the valuable administrative experi¬ 

ence in other fields, where such evidence has been required, is 

none of it utilized. In fact, the affidavit, which opens the door 

wide for perjury, is leaned upon more heavily in this proposed 

federal measure of the present day than in marriage legislation 

passed at a much earlier date and now upon the statute books of a 

number of states. 

In the light of the foregoing review of the situation 
what should be done? Should all of the present 
interest in marriage law reform be concentrated upon 
the passage of a federal amendment sanctioning 
federal control, or should that interest look to the 
passage of better state laws and to interstate co¬ 
operation as a more practicable way out of the 
tangle? While the present chapter is being written, 
our two great political parties seem to be competing 
with each other in their denunciations of federal 

1 See Chapter V, Advance Notice of Intention to Marry, p. 117. 
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interference with state functions, but before it can 
be printed there may have been a realignment of 
parties upon this century-old issue. Political theory 
aside, what are the practical considerations to be 
taken into account in so particularly thorny a branch 
of the general problem of marriage administration 
as this one of federal versus state control of marriage? 
Apparently there are plenty of difficulties, no matter 
which choice is made. To limit consideration of the 
question to next steps, however, which road should 
be followed during the next two decades? 

When our first Digest of American Marriage Laws 
was published in 1919, the wide diversity of the state 
laws was more than ever apparent. That book, in fact, 
has often been quoted by those in favor of federal con¬ 
trol. “After all these years of endeavor and experi¬ 
mentation, ” they have in effect exclaimed, “ look at the 
diversity—the chaos even—of laws!” One advocate 
of federal action writes, “ Even if 47 states should in¬ 
dividually adopt a uniform marriage and divorce law, 
the forty-eighth might—and probably would—re¬ 
main the divorce Mecca of the nation, while we could 
not be certain of any uniformity in the administra¬ 
tion of the law. What we need is a federal law, and 
uniform federal administration of the law.”1 

It is characteristic of those who attempt to com¬ 
bine marriage and divorce reform in one argument 
that most of their illustrations—certainly their most 

1 Mrs. E. J. Nelson Penfield, from a pamphlet reprint of the original 
article in the Ladies Home Journal for January, 1921. 
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telling ones—are drawn from divorce procedure and 
not from the state’s sanction of marriage at all. 
Nor is it true, of course, that a federal marriage and 
divorce law would give us uniformity of marriage law 
administration. Perhaps under the provisions of 
such a law all cases of divorce might be tried in 
federal courts, but no one has yet suggested that the 
more than six thousand marriage license issuers of 
the country be replaced by federal officials. The 
only federal regulation of marriage yet proposed by 
any one, in so far as we have been able to discover, 
leaves the administration of the law where it now is; 
namely, in the hands of local administrators who are 
locally elected or appointed. The Capper bill goes 
even farther than that; it actually adds to the 
number of local officials now empowered to inter¬ 
view applicants for licenses by including justices of 
the peace, who have this power at present in only two 
states and should not have it in that many. 

Mrs. Penfield’s statement, however, about the 
“forty-eighth state” is partly true. It will never be 
as true of marriage as of divorce, for in divorce there 
will always be a greater variety of reasons for evasion, 
but in respect of evasive marriages it is true enough 
to deserve attention. This is the only point at which 
detached state action fails. For everything else, 
improvement state by state seems not only the best 
way in which to educate public opinion and public 
officials but the only way. At this across-the- 
border aspect of our subject, however, a breaking 
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down process would still be going forward by means 
of out-of-state evasion even if all improvements, 
state by state, had been effected. Laws could be 
passed in the 12 states that now have the low mini¬ 
mum marriageable age of 12 for girls,1 raising that 
minimum to 16 and eventually even higher; the ages 
between which parental consent is necessary could 
be made more uniform in the different states than at 
present; proof of age could be demanded; so could 
proof of residence and proof of divorce; both candi¬ 
dates could be required to appear before the license 
issuer, and that official could be enjoined to exercise 
due discretion—to satisfy himself that the facts are 
as stated and that the affidavits required are not (as 
so often they are at present) worthless scraps of 
paper. But even if ideal administration were attained 
in all the states, evasive marriages would continue so 
long as any important variations in state laws re¬ 
mained; nor could uniformity of laws, if secured, be 
preserved unless all progress were put an end to. As 
soon as one state raised its legislative standards above 
those of its neighbors, evasive marriages would begin 
again. At this one point, we repeat, something more 
than individual state action is necessary. 

All the other arguments put forward in favor of 
federal action would seem to be based upon too slight 
a knowledge of the processes by which good adminis¬ 
tration is achieved. Is it true, for example, that after 
years of endeavor nothing whatever has been accom- 

1 For names of these states, see Appendix B, Table 3, p. 370. 
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plished? On the contrary, the state of New York 
did not have a marriage license requirement until 
1907; the gradual spread of the advance notice idea 
is a matter of the last 30 years; within a generation, 
the minimum marriageable age has been raised in 
over a third of the states. And these substantial 
gains have been made without any concerted, well- 
organized attack upon the problem. In even a brief 
analysis of proposed federal legislation it must be 
apparent how little is yet known about the measures 
that are workable and the measures that are not; 
it must be apparent to how negligible a degree mar¬ 
riage law administration has been made the subject 
of serious study. It is true that we have the proposed 
Marriage License Act of the Commissioners on Uni¬ 
form State Laws drafted in 1911, but there was little 
concerted effort then or later to get this measure 
adopted or to educate the public with regard to it. 

Undoubtedly there should be greater uniformity 
throughout the states than there now is, though not 
“a uniform law,” as the proposed federal law is often 
incorrectly termed, and not even uniform laws. Con¬ 
ditions are still very diverse in different sections of 
the country. A law enforceable in Michigan could 
not be enforced in Mississippi. But when there is 
co-operation among committees organized state by 
state to study and improve the situation, and when 
there is carefully watched experimentation, then the 
education of public opinion will have begun, and that 
education—the necessary element in every social 
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advance—will be effected far better locality by 
locality than through any federal provisions super¬ 
imposed from Washington. In fact, agitation for 
federal action at this stage actually delays reform by 
diverting attention from practicable next steps to be 
taken nearer home. 

On no preconceived political theory, therefore, but 
with the frankest possible recognition of the diffi¬ 
culties of the actual situation, it would seem to be 
clear that, though the time may come when these 
duties of local adaptation and adjustment can make 
way with safety for national regulation, the time for 
such regulation is not now and not for a good many 
years to come. 

IV. POSSIBLE METHODS OF INTERSTATE ADJUST¬ 

MENT 

“There is a great number of subjects covered by 
our state laws,” said Elihu Root in 1910, “which are 

nobody’s business but the business of the states, as to 
which a fair presentation of the inconvenience caused 
to other states by the policy followed by a particular 
state might lead to a change. If it is worth trying as 
between separate nations f is it not worth while . . . 
to see if the states cannot agree upon such modifi¬ 
cations of their peculiar policies, of their individ¬ 
ual policies, as to do the least possible harm and 
cause the least possible inconvenience to their sister 

1 The italics are ours. 
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states?”1 This form of accommodation, as it might 
be termed, has already been illustrated in a few state 
marriage laws. 

i. Accommodation. — In New England there has 
developed out of a common background and easy 
intercommunication a natural adjustment in aid of 
the enforcement of the advance notice laws. Such 
laws, if enforced in a chain of states, should go far in 
reducing out-of-state evasions in all of them. Ad¬ 
vance notice, wherever it has not yet been tried, 
constitutes the most important single step in reform¬ 
ing marriage law administration, and this measure is 
made far more effective by interstate co-operation. 

Rhode Island and Vermont are, as we have seen, 
the only two New England states that require no 
advance notice of any kind before a marriage license 
can be issued. Those two states do require instead, 
however, a period of delay between license issuance 
and marriage. New Englanders familiar with the 
advance notice movement in that section of the 
country claim that most of the laws were not passed 
by the respective states merely for the benefit of their 
own residents; they were enacted because a neighbor¬ 
ing state found itself unable otherwise to assure 
effective enforcement of its advance notice law. This 
origin is also indicated by the nature of the legislation 
passed in Rhode Island, for there the advance notice 
law applies to non-residents of the state and to them 
only. The Rhode Island measure was adopted to 

1 National Civic Federation Review, March i, 1910, p. 13. 
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assist Massachusetts in enforcing a law that the 
former state did not regard as desirable for her own 
citizens. And this step was taken under circum¬ 
stances that theoretically are regarded as the most 
difficult. Rhode Island was receiving a considerable 
sum in license fees from Massachusetts citizens who 
desired to escape advance notice, yet she passed a 
measure that deprived her of this source of income. 

Here, in accommodation then, is a method of 
procedure that the marriage law committees of ad¬ 
joining states or the states of a regional group could 
begin to work for without further delay. 

2. The Double License Plan.—In addition to ad¬ 
vance notice there is another measure—one not yet 
tried anywhere—that would aid greatly in over¬ 
coming the evil of marriage law evasion. This is 
the double license plan, to which reference thus far 
has been only incidental. 

Many forms of evasion and fraud would be rendered 
difficult if the place of residence of at least one of the 
candidates for matrimony could always be the place 
of license issuance. But there are legitimate reasons, 
in some cases, for marriage outside the state of resi¬ 
dence of either candidate. The double license plan 
meets this complication and meets it very simply. 
It is based upon the third section of the Commis¬ 
sioners’ Marriage Evasion Act,1 and supplies the 
administrative device necessary to make that section 
effective. The section requires a license issuer to 

1 See pp. 196-197 of this chapter. 
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satisfy himself that candidates from other states are 
qualified by the laws of those states to marry. Un¬ 
fortunately the Commissioners’ Act provides no 
means by which an issuer can assure himself that 
candidates are thus qualified, so usually he is satisfied 
by nothing better than the affidavit of the candidates 
themselves. If, however, instead of an affidavit, the 
candidates applying in a state where both are non¬ 
residents were required to present as evidence of good 
faith a license obtained at the residence and marriage 
license district of the prospective bride, then, if the 
pair were found in addition to be qualified under the 
laws of the state in which they wish to marry, a 
license could be issued authorizing the ceremony 
there, and the first license would be filed merely as 
proof that the law regulating issuance of licenses to 
non-residents of the state had been complied with. 

If, for example, a San Franciscan wished to marry 
a Philadelphia woman in New York, he could do so 
under the double license plan by first satisfying the 
Philadelphia issuer, when both candidates appeared 
before him, that the marriage would be in every way 
consistent with Pennsylvania law. He would then 
present in New York the Pennsylvania license thus 
obtained as evidence to the New York issuer that he 
and his prospective bride were entitled to a license to 
marry in New York State, provided, of course, they 
were also able to meet the qualifications of the New 
York law. It is assumed in this illustration that 
Pennsylvania will always require the personal appear- 
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ance of both candidates before the license issuer. 
New York State does this now and every state should. 

If the double license plan for out-of-state candi¬ 
dates were supplemented by the personal appearance 
of them both and by an advance notice requirement, 
not only would disqualifications be brought to light, 
but the number of evasive marriages celebrated in 
any state having these 3 provisions could be reduced 
to almost zero. And although the double license 
plan would make applications in another state for the 
purpose of evasion of little avail, marriages celebrated 
outside the state of residence of either candidate for 
legitimate reasons would be in no wise interfered with 
by the change. But any such arrangement as the one 
proposed would have to be effected by interstate 
agreement if effected at all. As intercommunication 
between states has become easier and more frequent 
such agreements have seemed more and more neces¬ 
sary, whether arrived at informally, by accommoda¬ 
tion, or by other means. 

A more ambitious plan of co-ordination than those 
already suggested is one not available now in con¬ 
nection with marriage law reform, but in the future 
it may be destined to play an important part both 
there and elsewhere in reconciling local with regional 
interests and both of these with the welfare of the 
nation. 

3. The State Compact Method.—The state com¬ 
pact method was described in a report of the Com¬ 
missioners on Uniform State Laws in 1921, and fully 
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set forth by Professors Frankfurter and Landis four 
years later.1 Professor James H. Wigmore in com¬ 
menting upon the plan says, “The favorite solution, 
of course, is an amendment enlarging federal powers. 
But this is misguided. In the first place, it enslaves 
large minorities to the will of distant majorities—an 
unhealthy result. In the next place, it requires a 
vast and expensive propaganda to accomplish tedi¬ 
ously a solution of one or two only of the problems. 
In the third place, it increases the already too com¬ 
plex federal bureaucracy. In the fourth place, it 
must involve the whole nation, while most of these 
problems affect only a particular area or group of 
states/’2 

Article i, Section io, of the Constitution of the 
United States stipulates that no state shall enter 
into any treaty, alliance or confederation, and that, 
further, no state shall, without the consent of Congress, 
enter into any agreement or compact with another 
state. “The Constitution puts this power negatively 
in order to express the limitation imposed upon its 
exercise,” but the power is there, astutely creating 
“a mechanism of legal control over affairs that are 
projected beyond state lines and yet may not call 
for, nor be capable of, national treatment.”3 This 

1 Proceedings of the National Conference of Commissioners on Uni¬ 
form State Laws, 1921, pp. 297-367. 

Frankfurter, Felix, and Landis, James M.: “The Compact Clause of 
the Constitution,” Yale Law Journal, Vol. 34, May, 1925, pp. 685-758. 

2 Illinois Law Review, Vol. 19, February, 1925, p. 479. 

3 Frankfurter and Landis, op. cit., pp. 691 and 695. 
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clause grew originally, we are told, out of boundary 
disputes between the colonies, but it has been ap¬ 
plied to waterways and navigation, to what is known 
as “conservation”; it permitted the creation of the 
Port of New York Authority, and during the next 
decade we may hear much for and against it in con¬ 
nection with the development of “giant power.” 

It is true that “collective legislative action through 
the instrumentality of compact by states constituting 
a region” has been resorted to only where property 
rights have been involved, and that interstate agree¬ 
ments looking to the reform of marriage legislation 
with the ratification of Congress, instead of being a 
thing to work for at present, may have to wait for 
the industrial developments of the next two decades. 
But if this power were extended some day to the 
group of public responsibilities here under considera¬ 
tion it would not be the first time that adjustments 
of rights exclusively material and economic had pre¬ 
ceded and prepared the way for like adjustments in 
the more elusive and difficult field of social rights. 

It is true that just beyond the boundaries of any 
group of states constituting a region in which inter¬ 
state adjustments by any one of the plans here pro¬ 
posed might seem feasible, there could still be a de¬ 
gree of friction and maladjustment. Two facts, how¬ 
ever, should be kept in mind. The first of these is 
that most people who have a motive for evading 
marriage laws do not and many of them cannot 
travel very far. Even when they are seeking divorces 
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they do not travel in large numbers as far from home 
as the daily papers would lead one to infer. While 
we were reading a great deal about Paris divorces in 
the newspapers, it remained true that an overwhelm¬ 
ingly large percentage of all divorces obtained by 
American citizens were being granted in the home 
states of the contestants. 

The other fact to be remembered is that state 
legislation is often imitative—it follows the lead of 
the states showing initiative. The license system 
itself started in the marriage laws of a few states and 
gradually spread to all of them. Similarly, we may 
expect advance notice and the double license plan to 
spread when once public opinion has been aroused, 
and aroused in practical and specific ways, instead 
of by vague appeals for federal regulation. We may 
also expect interstate co-operation to spread rapidly 
after a few successful demonstrations of effective 
working together among groups of neighbor states 
that are in several widely separated sections of the 
country. 
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PART III 

THE MARRIAGE CEREMONY 





CHAPTER X 

THE CIVIL OFFICIANT IT WILL be remembered that one of the 4 mar¬ 
riage market towns earlier described had a small 
group of marrying parsons, but that the other 

3 towns depended chiefly for marriage ceremonies 
upon certain marrying justices.1 The kind of ser¬ 
vice of which a marrying justice can be capable has 
also been illustrated in connection with our dis¬ 
cussion of child marriages.2 It must be conceded, 
however, that in the 2 states which do not recognize 
civil ceremonies as legal, marriage market towns still 
do a thriving business. In one of these 2 there are 
some of the most disgraceful Gretna Greens to be 
found anywhere. 

Of late years the newspapers have contained much 
discussion in favor of and against civil marriage. 
Some critics have even gone so far as to claim that 
about 90 per cent of all the marriages ending in 
divorce began with a civil ceremony. We have not 
been able to discover the basis of this estimate. 

Some thoughtful religious celebrants prefer to con¬ 
fine their ministrations to uniting in matrimony 
those to whom the religious ceremony has religious 

1 Chapter IV, Exploitation, pp. 92-98. 

2 Chapter VI, Youthful and Child Marriages, p. 126. 
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significance. It should encourage these celebrants 
to know that a large majority of candidates, with 
ample opportunity in nearly all the states to make 
their own choice, do definitely prefer the religious 
ceremony. Naturally there are no returns from civil 

officiants in the few states in which civil marriage 
is illegal, but we have been able to examine the 

records of 51,755 marriages in 52 different license 
offices in 15 states and the District of Columbia.1 
Civil ceremonies were in the majority in 11 of these 
52 license districts, but 7 of the 11 were marriage 
market towns. In 41 of the 52 districts more than 
50 per cent of the ceremonies were religious, and only 
3 of these 41 were marriage market towns. In 4 of 
the 41 districts religious ceremonies constituted be¬ 
tween 50 and 60 per cent of the total; in 13 they were 
between 60 and 70 per cent; in 6 they were between 
70 and 80 per cent; in 10 they were between 80 and 
90 per cent; while in 8 they were between 90 and 
100 per cent. 

It would be stating the present situation con¬ 
servatively, we believe, to sum up the evidence 
gathered in this and other ways by estimating that, 
as a whole, not more than a quarter of the marriages 
celebrated in the United States are civil. 

Among the various reasons for seeking a civil 
ceremony, custom stands first. Foreigners from lands 
in which civil marriage is obligatory and with whom 

1 Forty-eight of these 52 offices were visited, but returns from the 4 
others were obtained without visits. 
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the old ways are still compelling, naturally seek a 
civil officiant, though their civil marriage ceremony 
is often followed by a religious one. Then there is a 
general impression, whether true or not, that repre¬ 
sentatives of the civil power are not going to ask 
many questions. Consequently those who remarry 
after a divorce, those who have a wife in the old 
country whom they wish to ignore, those about to 
contract a so-called “forced” marriage, and those 
who seek to marry below the legal age are all more 
likely to choose a civil officiant than a religious one. 
And it naturally follows that persons in the groups 
just mentioned prefer to marry out of town or out of 
state. The few, however, who seek to avoid a re¬ 
ligious marriage for what are often dishonest motives 
do not complete the list of those who prefer a civil 
ceremony. There are, of course, people who have 
no church connection of any kind; church members 
who have had a disagreement with their own church; 
and engaged pairs with two different religious affilia¬ 
tions who are anxious to avoid the embarrassment of 
making a choice between them. Then again the 
desire to marry as inexpensively as possible may be 
another motive, since for certain people a religious 
ceremony implies a church wedding with elaborate 
arrangements and large expenditures. Some of these 
varying reasons for choosing a civil marriage are 
good and some of them bad, but it should be evident 
that the good reasons are good enough to make civil 
marriage a thing for which the state must provide. 
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The task before us, therefore, in the space that can 
be devoted to this particular subject, is to describe 
the characteristics of civil marriages as we have been 
able to note them, and then to discover in the pro¬ 
cedures now in effect a few possible suggestions that 
deserve to be more widely adopted. 

I. JUSTICES OF THE PEACE 

In the marriage laws of a number of states every 
member of the judiciary is authorized to perform 
the marriage ceremony, but the public functionary 
most often mentioned in such laws is the justice of 

the peace. Justices as a class are now excluded from 
officiating in 6 states only,1 while in 38 states and in 
the District of Columbia they are specifically men¬ 
tioned as qualified to officiate, and in 4 other states 
they seem to be included by such phrases as “any 
judicial officer,” “any civil magistrate/’ “any officer 
authorized to administer oaths.” Our own tabulation 
of marriage records in 46 license offices in 15 states 
shows that, out of 2,472 civil ceremonies, 63.3 per 
cent were justice of the peace marriages, while at the 
remaining ceremonies judges and police magistrates 
were most often the officiants. 

In 1888, Frank Gaylord Cook of the Boston bar 
published 4 valuable articles in the Atlantic Monthly 
on various aspects of the marriage celebration. He 
reported that at that time the office of justice of the 

1 New Jersey, Rhode Island, Virginia, Delaware, and the 2 states that 
do not permit the civil ceremony in any form, namely, Maryland and 
West Virginia. 
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peace was often sought in Massachusetts as a con¬ 
venience by men who were practising law or engaged 
in business. This was due to the fact that justices 
had power to administer oaths and take acknowledg¬ 
ments. The appointments were not limited in num¬ 
ber, and it had come about in this way that there 
were “in the city of Boston alone over two thousand 
justices of the peace with absolutely no special quali¬ 
fications and hardly any responsibility, but with 
full authority’’ to represent the state in solemnizing 
marriages.1 Many of these men were believed by 
Cook to be unaware that such a power was incidental 
to their office; if informed of it they would have been 
“greatly amused at the absurdity.” 

One New England town elects at the present day 
21 justices of the peace, but only about half a dozen 
take the trouble to qualify. “They do it solely to 
be able to marry people,” we were informed, “for 
they never try cases. The office is a constitutional 
one and the election must be held, but there is no 
need for it.” 

Since Cook’s articles were written Massachusetts 
has adopted a provision that justices of the peace 
must be individually and separately commissioned 
to solemnize marriages, though if the justice is also 
a city or town clerk or a town clerk’s assistant, a 
registrar or his assistant, or a clerk of court or his 
assistant, he needs no commission to act. By 1922 

1 Cook, Frank Gaylord: “Reform in the Celebration of Marriage” in 
the Atlantic Monthly, Vol. 61, May, 1888, p. 685. 
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the number of justices commissioned to officiate at 
marriages had been reduced to 257 for the whole state. 
After there had been some newspaper discussion of 
child marriages in 1925, the Governor of Massa¬ 
chusetts announced his intention of reducing still 
further the number of these commissioned justices as 
their terms expired. By the beginning of 1926 the 
number had been reduced to 226. The Secretary of 
the Commonwealth writes that not only are these 
appointments carefully scrutinized by the appointing 
official but that the authority of the appointees ‘‘may 
be revoked at any time for cause/' 

In the course of our field investigations we have 
interviewed 67 civil officials authorized to solemnize 
marriages. A large proportion of the justices of the 
peace interviewed were visited not in marriage mar¬ 
ket towns, where one would expect to find the most 
unscrupulous of them, but in the ordinary course of 
our field inquiries. In nearly all places visited it was 
found that officials and public-spirited citizens had 
no good word for justice of the peace marriages, 
though our purpose here is not to report these criti¬ 
cisms but to summarize what the justices had to say 
for themselves. We tried in our interviews with them 
to get at their own point of view and also to draw out 
any comments that they had to make on current 
proposals for marriage law reform. 

Often justices of the peace are established in offices 
near the court house, sometimes directly opposite. 
At one of the court houses, as the license clerk re- 
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ported to us, there is a telephone girl so placed that 
she sees people when they pass through the corridor 
and into the license issuer's office. If she believes 
that they are seeking a marriage license, she tele¬ 
phones to a justice whose office is across the street. 
He then comes over and stays in the corridor until 
the pair who have just received a license appear. Of 
all the marriage fees procured in this way the tele¬ 
phone girl receives a share. Formerly, justices in 
the town came into the license office itself and almost 
fought there over their quarry, but later these trouble¬ 
some officials were denied admission. The justice 
across the street was violently opposed, when inter¬ 
viewed, to any change whatever in the marriage 
laws. It was much better, he thought, to let people 
marry and then get divorced if things did not “turn 
out all right." 

Another justice (this second one was in a marriage 
market town) had the following on his business card: 

If a man loves a girl 

That’s his business. 

If a girl loves a man 

That’s her business. 

If they want the knot tied 

That’s my business. 

Still another in the same town accosts people sitting 
in parked automobiles whenever he finds that their 
cars have license plates that show they have come 
from outside the state. He insists that some of the 
occupants must want to get married. 

223 



MARRIAGE AND THE STATE 

What are the views about marriage of the justices 
we have interviewed? Some agree in a more or less 
perfunctory way with any proposed reform, some 
have ideas and express them well, while others are 
frankly standpatters. The following are a few ex¬ 

amples of the notes taken of interviews: 

Mr. J-is the only justice elected in his city. He has a 

handsome suite of rooms in the court house. Says he has never 

given any thought to the marriage laws. Many of the people he 

marries are divorced persons, and he gets a number of out-of- 

town candidates. Many of these latter give incorrect addresses, 

as he discovers when he asks them where the marriage license shall 

be sent after it is recorded. Occasionally he has felt that some 

candidates were under the legal age, but he could not refuse to 

solemnize the marriage when the county clerk had already given 

the pair a license. He marries all sorts of people, of all colors and 

descriptions. Once he married a hunchbacked woman of 60 to a 

man about half her age. 

This justice is not in a marriage market town, but 
the one next quoted was. 

The interview in Justice C-’s office in the basement of 

the courthouse lasted about an hour. During our conversation a 

marriage took place in the same room. One of his assistants 

officiated, and the Justice continued to talk without interruption 

while this marriage was being solemnized. He is opposed to any 

change that would make marriage in the slightest degree more 

difficult. Does not see why licenses should not be issued at any 

hour of the day or night. If any attempt is made to curb marriage 

it will simply increase immorality. Even if there is a separation 

almost immediately after the ceremony it is much better for the 

marriage to take place, because people can look others in the eye 

better if they have been together with the sanction of the law 

224 



THE CIVIL OFFICIANT 

rather than without. Would not for a minute approve of any 

advance notice. He puts the grist in the hopper downstairs and 

they winnow out the chaff upstairs (referring to the divorce 

court). All he is interested in is in getting the couples married. 

Another marrying justice verifies a newspaper interview in 

which he is reported to have said, “Marrying folks is the passion 

of my life.” When seen he favored progressive marriage laws. 

After questioning a couple, if he is not satisfied as to the propriety 

of the marriage, he sends them away. They can go to a preacher. 

The preacher will perform that ceremony but he will not. In his 

published interview he makes the further statement that he can 

tell “right off the bat whether the man thinks enough of the 

woman he is going to marry. If he don’t show signs of being a 

good husband in the making and I find it out, I won’t perform the 

ceremony.” 

The foregoing positions are representative of those 
taken by a large majority of the justices interviewed. 
But a much smaller group were familiar with some 
of the complications of this knotty subject and ex¬ 
pressed themselves as here reported: 

Justice B-, owing to the many hasty marriages that 

have come to his attention, favors an advance notice law. He 

cited the case of one man, son of a wealthy Easterner, who pro¬ 

posed marriage to a certain woman at a dinner one night. They 

took out a license that evening and were married at the justice’s 

own home very late. The next morning at eleven o’clock the 

bridegroom appeared at his office and begged him to destroy the 

license. An hour later the bride came to him with the same 

request. Of course, he could not accommodate them, but they 

never lived together afterwards. When license issuance at the 

city or town of residence only was suggested to him, he thought 

this would help to reduce the number of under-age marriages. 

There had been some opposition to marriages by justices in his 

*5 225 



MARRIAGE AND THE STATE 

city on the ground that they lacked solemnity. His own position 

was that whether the obligations were to be taken seriously or not 

depended entirely upon the persons involved. A marriage was 

solemnized in his office while the interviewer was there. The 

ceremony was very short. Though it took place only six or 

eight feet away, the interviewer could hear only a portion of it. 

The bridegroom placed a ring on the bride’s finger and Justice 

B-had them join their right hands after each had said, 

“ I will.” Religious ceremonies are more impressive unques¬ 

tionably, but this civil one compared favorably with most of those 

observed in the offices of civil officiants. 

Justice M-was interviewed about a case that had had 

a good deal of newspaper notice. He said he was offered a high 

fee by an intermediary to marry that particular pair—$25.00 per¬ 

haps at first, and later the impression was given him that this 

amount would be doubled—but he did object to these middle- 

of-the-night marriages, so he refused. He has not been solemniz¬ 

ing marriages for a long time. Agrees with us that both can¬ 

didates should be required to appear at the license office in person. 

He also believes that there ought to be a law requiring publica¬ 

tion of the applications. 

A good chance to compare the basis of selection 
between religious and civil ceremonies was taken 
advantage of in the Cleveland study of school-girl 
brides already cited.1 The 262 girls found to have 
married under the age of 18 during a given period had 
civil and religious ceremonies in almost equal numbers. 
But in 71 per cent of the civil marriages the law that 
required parental consent was found to have been 
violated and false ages accepted instead by both 
license issuer and officiating justice, while this was 

1 See Chapter VI, Youthful and Child Marriages, p. 140. 
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true in only 42 per cent of the religious ceremonies. 
The author of the study suggests that the young 
girl “who is marrying without the consent of her 
parents fears that her intention may become known, 
or that some objection will be made to the legality of 
the marriage, if she waits to ask her own or a neigh¬ 
borhood clergyman to officiate/'1 

The advertising methods of those justices who can 
be described as marrying justices are often ingenious. 
A relation between commercialism and the marriage 
celebration has been noted in our discussion of the 
marriage market town,2 but advertising is not 
limited to those particular places. In a large city 
of one of the central states it is possible to stand on 
the court house steps and read, without moving, the 
huge signs of 3 justices who, elected in the county, 
have their offices in the heart of the city for the sake 
of the larger opportunities there afforded to collect 
marriage fees. One sign covers the entire glass 
front of the office; another is in 2 languages. In some 
towns these places, as already noted, are styled 
“marriage parlors," and a city of 350,000 population 
in the Middle West is reported to have no less than 
3 such parlors. We found at the office of a justice 
in Texas a sign on the first door reading, Justice of 

the Peace—Marry You in Two Minutes, and a 
paper fastened on the second door which read as fol¬ 
lows: “ If not in his office, can be found at any hour 
day or night by calling Telephone No.-. For sud- 

1 School-girl Brides, p. 17. 2 Chapter IV, Exploitation, pp. 88-101. 
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den service can get here in five minutes/’ In a state 
having an advance notice law, one marrying justice 
mails letters that solicit patronage to all persons whose 
applications for licenses have been posted. Another 
justice solicits trade by advertising in the daily paper 
of a large city across the state border from his home 
town. Still another issues blotters on which are 
printed his portrait and the following advertising 
matter: 

Portrait 

of the 

Justice 

Telephone No. 

Address 

A marriage license issued in 

any county in - is 

good in any other county in 

the State. 

When you go through 

-don’t fail to see 

THE GREAT WHITE WAY 

MARRYING PARLORS 

OF JUSTICE - 

You will be welcome any 

hour of the day or night any 

day in the year. See the 

famous Horse Shoe and Bell, 

under which nearly 10,000 

couples have been made hus¬ 

band and wife. Don’t miss 

the chance of your lifetime. 

Drop in when you are in 

228 



THE CIVIL OFFICIANT 

It is a pleasure, in contrast, to report a visit to 
the office of one justice of the peace who not only has 
no sign of any kind, but who assured us that if he 
happens by chance to be in the court house when two 
persons are getting a marriage license he hurries 
away. 

It is against the law in some states for officiants to 
advertise or procure by any other means the chance 
to perform a marriage ceremony.1 We are informed 
that justices of the peace in Boston evade the Massa¬ 
chusetts law by merely advertising that they are 
“at home evenings.” 

Reference has been made in these pages several 
times to the practice of employing runners to solicit 
trade for marrying justices. It seems unnecessary 
to enlarge upon this practice further, save to note 
that it is not confined to the 57 places that we have 
classed as marriage market towns. In most places, 
however, there is sooner or later an outcry against 
the employment of runners; then comes a tug of war 

1 Massachusetts Law. “It shall be unlawful for any person to ad¬ 
vertise in a newspaper circulated in this commonwealth, or by any other 
means, to perform or to procure the performance of the marriage cere¬ 
mony.” Penalty, $10 to $100.—Ch. 249, Acts of 1902. 

Kentucky Law. Sec. 2103. “It shall be unlawful for any person for 
compensation or reward, to solicit, persuade, entice, direct, or induce 
other persons about to be married to go to or before any minister or 
other person authorized to solemnize marriage, to be married; or to 
receive any part of any sum of money or other remuneration paid such 
minister or other person for solemnizing marriage, and it shall be unlawful 
for any minister or other person authorized to solemnize marriage to 
pay, or give to, or divide or share with any other person any sum of 
money or other thing obtained by them for solemnizing marriage.” 
Penalty of $10 to $100.—Carroll’s Kentucky Statutes, 1922, pp. 999- 
1000. 
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between the justices and their political friends on the 
one side and indignant citizens on the other.1 

There is no way of estimating the profits of the 
marrying justice. He will not talk about them and 
one cannot wonder that he will not. One justice, 
in answer to a direct question, said that the amount 
of his fee depended upon the accessories to the cere¬ 
mony, and that there was no “top limit” to what he 

would take. The term “accessories” referred in his 
case to a framed marriage certificate with red roses 
as decoration, to a Bride Book with poetry in it, 
with places for the marriage certificate and seal and 
for the signatures of witnesses, attendants, and so on. 
Added to all this, he plays a wedding march when 
the bridegroom is willing to pay for it. 

Fee-splitting was sometimes discussed with great 
frankness by the license issuers interviewed. One 
said his deputies probably earned something by 
“throwing a marriage.” He told them to “go to it” 
and get all they could, and named a particular justice 
as “once in a while splitting with the office.” Salaries 
did not go far, he added, and the clerks ought to 
make whatever they could “on the side.” We did 
not find that anything like a majority of license 
issuers were willing to be co-operative in this partic¬ 
ular way. The issuer in Los Angeles prints a warning 
as part of the instructions issued to those who wish 
to obtain a marriage license. It reads: 

1 See also p. 231. 
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Before you leave the building or premises persons may attempt 

to take or direct you to those whose only occupation is marrying 

people for money, dividing their profits with agents or assistants 

lying in wait for you outside. Such persons seek only your money, 

not your good. 

We have seen in our description of Marriage 
Market Town No. 2 how at one time a combination 
of justices controlled both solicitation and fees.1 In 
another marriage market town not here described a 
combination of justices is reported to have offered 
to pay a new one if he would officiate at no marriages. 
But he soon became a member of their combination 
instead. 

In states in which such co-operative arrange¬ 
ments have been working profitably for the justices 
concerned there is likely to be a strong lobby against 
any effective change in the marriage laws. “There 
are justices of the peace in each one of our 92 coun¬ 
ties/' wrote a state health officer in 1920. “In all, 
about 400 in the state. These justices of the peace 
are united against any law which interferes with 
their right to perform marriages. . . . The 
reason these marriage centers exist in-and 
-counties is because they are both of them con¬ 
tiguous to great cities. The runaway couples from 
[a neighboring state] finding it difficult to secure a 
license [there], pass over the river into-. . . 
Whenever a bill is introduced into the legislature, 

1 Chapter IV, Exploitation, p. 93. 
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the State House becomes filled with justices of the 
peace to combat it and they have so far prevailed/’ 

Urdahl, writing of the fee system in 1898, says: 
“Perhaps no single influence has done more injury 
through the American courts than the fee system in 
its effects on the justices of the peace.” The decision 
of the justice, he declares, is almost certain to be for 
the plaintiff because it is the plaintiff who has the 
option of bringing his suit in any particular justice’s 
court. If the justice decides the case in favor of the 
defendant, he will receive no more patronage from 
the particular lawyer who gave him the suit.1 Since 
Urdahl wrote, the office of justice of the peace has 
steadily decayed “by transfer of its jurisdiction to 
other courts.”2 Perhaps this is why the justices are 
so eager to capture marriage fees. 

II. OTHER CIVIL OFFICIANTS 

Many other civil officers besides justices of the 
peace are authorized by law to solemnize marriages. 
To summarize briefly the various state provisions on 
the subject, the following are authorized: The gov¬ 
ernor, the mayors, the chancellor, the vice-chancellor, 
any judge, any judicial officer, judge of any court of 
record, judge of the supreme court, judge of a supe¬ 
rior court, judge of a district court, judge of a dis- 

1 Urdahl, Thos. K.: “The Fee System in the United States,” in Trans¬ 
actions of the Wisconsin Academy of Sciences, Arts, and Letters, Vol. 12, 
1898, p. 218. 

2 Gilbertson, H. S.: The County. National Short Ballot Organiza¬ 
tion, New York, 1917, pp. 131-132. 
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trict court of appeals, of a circuit court, of a county 
court, of a probate court, of a court of common pleas, 
of a municipal court, of a city court, of a police court, 
any justice or magistrate, any person commissioned 
by the court. To be added to this list are the fol¬ 
lowing: registrars of vital statistics and their as¬ 
sistants, city recorders, clerks of court, town and 
city clerks and their assistants, members of the 
board of supervisors, warden of the town, women 
appointed by the governor, notaries, any officer 
authorized to administer oaths, and superintendents 
of institutions for Indians or for the deaf and dumb. 

No one state, of course, includes all of these pos¬ 
sible officiants in its marriage provisions, but the 
states have been more than liberal in extending this 
privilege to many different grades of civil officials 
who are responsible for other duties also. As if this 
were not enough, the custom seems to have grown 
up without any legal authority of permitting sea 
captains on some of the ocean liners to celebrate 
marriages at sea. 

Many civil officers authorized to officiate at mar¬ 
riage ceremonies do not wish to exercise the privilege 
and avoid doing so whenever possible. Especially is 
this true of judges of the higher courts. “ The various 
judges do not like to solemnize marriages,” said a 
clerk of one of the Alabama courts. In states that 
assign this power to their probate courts, judges of the 
other courts are likely to refer candidates for matri¬ 
mony to the probate judge. 
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This disinclination extends to city and town clerks 
in a number of places where they are also license 
issuers. One town clerk told us that he had officiated 
at only one marriage, though his predecessor had per¬ 
formed many marriages and had enjoyed it. An¬ 
other one reported that he had solemnized only two 
marriages and had felt some hesitancy in officiating 
at these. He asked the candidates whether there was 
any reason why they did not wish to be married by a 
minister, but when he found that they did not wish 
a religious ceremony, he had felt he could not refuse 
them. A deputy town clerk claims that he does not 
officiate at any marriages, though authorized to do 
so; he prefers to send the few who seek his services 
to clergymen. Contrasting with these officiants, we 
found in one large city a watchman of the county 
building who was also mayor of a small place that 
was his home in the same county. By virtue of this 
office, he was marrying people in the heart of the city 
at the county building. There would seem to be at 
least one good reason why clerks of court should not 

be authorized to solemnize marriages. When minor 
court officials have this power (sometimes they seek 
appointment as justices of the peace in order to get it) 
they are tempted to try to influence court decisions 
that involve fornication, abuse, or rape by urging a 
marriage ceremony as the remedy. The subject of 
forced marriages has been treated briefly in another 
chapter.1 It need only be added here that decisions 

1 Chapter VII, Hasty Marriages, pp. 155-162. 
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on matters of such delicacy as those involved in any 
forced marriage should be settled as far away as 
possible from a group of clerks who are sparring for 
marriage fees. 

In 2 states only are notaries empowered to officiate 
at a marriage. In one of these states a notary who 
was also a jeweler is reported to have said to 2 young 
people who came to his store for the ring that he 
could “tie them up as securely as any preacher on 
earth.” In 2 other states we found instances of 
notaries acting illegally. As they could take an affi¬ 
davit, they claimed that they were empowered to 
marry people. For this offense one such functionary 
had his appointment as notary revoked. 

III. SUGGESTED REMEDIES FOR THE PRESENT 

SITUATION 

This chapter has already named the types of situ¬ 
ation in which the civil officiant seems to meet a 
genuine need. We have estimated, however, that not 
more than a fourth of all candidates for matrimony 
prefer the civil ceremony, and this proportion would 
be even smaller if evasive out-of-state marriages, 
under-age marriages, and hasty marriages were 
greatly reduced in number by the measures advo¬ 
cated earlier in these pages. But thus far our ac¬ 
count of civil marriage would seem to represent the 
situation as a well-nigh hopeless one, for it is evident 
enough that the officials who could best fulfil the 
public task of solemnizing marriages avoid it, and 
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that those most eager to assume it are unfit to repre¬ 
sent the state in any capacity whatever. 

Marrying justices argue that it depends entirely 
upon the principals to a marriage whether obligations 
will be taken seriously or not; that the nature of the 
ceremony has nothing to do with this. The American 
public, however, is beginning to realize not only the 
importance of a well-ordered ceremony, but still 
more the importance of intelligence and disinter¬ 
estedness on the part of the person officiating, to¬ 
gether with knowledge of the commitments that, in 
each case, he is sanctioning. In other words, when 
a new family is to be founded with the sanction of 
the state, the state's part in the contract should be 
worthily borne. 

What are some of the signs that the marrying 
justice is certainly doomed to extinction, and that 
he will be replaced by a type of civil representative 
as different from him as the trained nurse of our own 
day is different from the “Sairey Gamp" of other 
times? Slight beginnings are all that can be recorded 
as yet, but these indicate the direction that reform 
will probably take. 

i. The number of civil officiants can be very greatly 
reduced. Though this may be accomplished by 
omitting many of the miscellaneous officials now 
specified in the various laws, the most important 
reduction would be in the number of justices of the 
peace. A few states, as already noted, no longer 
allow them to solemnize marriages at all. New York 
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allows them to do so in only the smaller cities and 
towns; while Massachusetts, as we have seen in this 
chapter, provides that they may not officiate at mar¬ 
riages unless specially commissioned for the purpose, 
their commissions being revocable by the Governor 
at any time for cause. On the whole the Massa¬ 
chusetts plan seems to be the more satisfactory one. 

The New York limitation is based upon the fact 
that justices are not needed for marriage cere¬ 
monies except in small, inaccessible places, and even 
in these places they will not be needed for that pur¬ 
pose much longer because of the rapidly multiplying 
means of transport. The Massachusetts law, on the 
other hand, through the revocation clause, provides 
precedent for a system by which the work of all civil 
officiants may be supervised by some official to whom 
they are responsible. Why should not both license 
issuers and marriage officiants be held to account, 
and be aided materially in the proper discharge of 
their duties by the type of state supervision to be 
described later in this book?1 

2. The most populous cities and counties can cure 

some of the worst of the present evils by establishing 

central marriage bureaus. Chicago and New York 
City have done this. A brief account of their experi¬ 
ence may point the way for similar undertakings 
elsewhere. Wherever there are civil ceremonies 
enough to occupy a considerable part of the time of 
one or more persons, such bureaus, by centralizing 

1 Chapter XV, State Supervision, pp. 321-329. 
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their service, make public control of its quality more 

possible, while all the old, unsavory hangers on— 
the taxicab drivers, professional witnesses, runners, 

and so on—disappear from the scene. 
In Chicago, the marriage court, as it is called there, 

is independent of the license issuer's office. It owes 

its origin to the judges of the superior and circuit 
courts, who decided to establish it in order to do 
away with scandalous soliciting by runners employed 
by various rival justices. Half a dozen of them would 
often accost candidates who were going to or from 
the license office—sometimes temporarily separating 
the pair in their zeal—and no attempts to keep these 
men out of the building were successful. Certain 
judges now officiate at the marriage court in turn, 
and we are told that the marrying justice in Chicago 
is now a thing of the past. Unprejudiced witnesses 
say that the ceremony itself lacks impressiveness at 
the Chicago marriage court, but that it is a vast 
improvement over the procedure of the old regime. 
One criticism made is that the fee is too high. It is 
$5.00, but all fees collected are turned over to the 
county, and there are no extra charges for witnesses, 
no tips for runners, and so on, as in the old days. 

The New York City bureau owes its existence in 
large part to the attempt of 2 aldermen to rescue 
marrying pairs in that city from an aldermanic ring 
which was then estimated to be making between 
$30,000 and $40,000 a year from the single source of 
marriage fees. Fees to aldermen had been declared 
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illegal, but as these office holders were still the most 
available officials authorized to perform ceremonies 
they continued to reap a harvest from gratuities. 
This was done in part through 3 clerks who were not 
city employes but were appointed by the aldermen 
to perform certain clerical work incidental to the 
marriage ceremonies. At last, by act of the New 
York Legislature in 1916, aldermen in cities of the 
first class were deprived of the power to solemnize 
marriages and that function was transferred to the 
city clerk and his deputies who are also the license 
issuers of New York City. The new plan has worked 
well for more than ten years. Not only has it done 
away with an intolerable situation, but the cere¬ 
monies conducted in the marriage chapel adjoining 
the license office in Manhattan are decent and orderly, 
and the same is true of the marriage chapels of the 
other boroughs of Greater New York. Several 
deputy clerks officiate in turn, all gratuities are 
frowned upon, and the $2.00 fee and no more that is 
exacted of every one goes into the city treasury. New 
York City always contains many transients. A 
number of these apply at the Municipal Building in 
Manhattan for marriage licenses. Out of 100 mar¬ 
riage returns examined in that office 42 were cele¬ 
brated in the marriage chapel in the same building. 
When New York State adopts a five-day-notice law, 
as it undoubtedly will in time, and when it also re¬ 
quires non-residents of the state to present an 
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authorization from the bride’s license district1 before 
a New York license can be issued, the percentage of 
Municipal Building marriages will drop and the 
proportion of religious to the whole number of cere¬ 
monies will rise. Meanwhile, every one is agreed that 
the present arrangement is a great improvement over 

anything that preceded it. 
It may be noted in passing that such a concentra¬ 

tion of functions in a license issuing office as has just 
been described has been a part of the English system 

for 90 years. If you are not married by a minister of 
the Church of England, you get your license at the 
office of the superintendent registrar of marriages of 
your home district or of that of the person you intend 
to marry, and must do this before any religious cele¬ 
brant other than a Church of England clergyman 
can officiate. If, however, after the license has been 
obtained, you prefer a civil ceremony, you are 
married at the registry office.2 

One of the strongest arguments in favor of limiting 
the number of civil officiants, and then holding them 
strictly accountable for seeing that the law is com¬ 

plied with, is the fact that many civil officials, all 
operating on a fee basis, are very likely to organize 
a strong center of opposition to change of any kind 
in the state marriage law, and are especially likely to 
oppose its improvement. 

1 See the "double license plan" as explained in the preceding chapter, 
pp. 208-210. 

2 This plan of combined issuance and ceremony, where the officiant 
is a civil one, was advocated by Cook in the article in the Atlantic 
Monthly, Vol. 61, May, 1888, p. 688, already quoted. 
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3. The appointed civil officiants can be required to 

turn over all solemnisation fees to the county, city or 

town, and the acceptance of gratuities can be forbidden. 

Little has been said about the civil official’s fee for 
performing the marriage ceremony. In about half 
of the states the fee for civil solemnization—for 
justices of the peace at least—is fixed by law. It 
ranges in amount in these states from $1.00 to $5.00, 
while the other half of the country makes no pro¬ 
vision for the regulation of fees. Regulation is of 
little effect, however, when the acceptance of gratui¬ 
ties is not prohibited in the statute that fixes the 
amount of compensation. Few candidates applying 
to a civil officer to be married know the legal fee, 
and as a rule the officiants do not mention it unless 
they are offered a sum smaller than the one stipu¬ 
lated in the law. 

Under a plan by which all fees must be turned into 
the public treasury, the only justices of the peace who 
could officiate at marriages would have to be commis¬ 
sioned and paid fixed salaries by the county, city, or 
town in which they exercised this function. The fee 
system, responsible in the past for so much bad local 
government in America, should no longer be per¬ 
mitted to confuse and corrupt that part of the 
nation’s social life upon which an important share of 
its well-being depends. The fee-seeking marrying 
justices should be put out of business by the states, 
and the fee-seeking marrying parsons should be dealt 
with by the churches. 
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CHAPTER XI 

MARRIAGE AND THE CHURCHES SHARPER than any distinctions to be found 
among different civil officiants are the contrast¬ 
ing attitudes toward the marriage celebration of 

different groups of clergymen. Some are fully aware of 

both the spiritual and the social significance of this 
part of their ministry; some, devoutly sensitive to 
the spiritual aspects of marriage, seem to have little 
knowledge of the practical everyday aspects that 
have been emphasized in these pages; while still 
others can be accurately described as nothing better 

than ‘'marrying parsons/' so lightly do they regard 
the wedding ceremony save as a source of revenue. 
Commercialism and a truly religious celebration have 
so little relation to each other that we shall reserve 
any description of the habits of the marrying parson 
for later consideration. We are fully aware, in 
venturing to discuss these two contrasting subjects 
of the religious celebrant1 and of the clergyman eager 
for fees, that both belong primarily to church dis¬ 
cipline, about which no layman is a competent judge. 

1 The title of celebrant, as used in connection with the marriage cere¬ 
mony at least, belonged originally to the officiating priest at the nuptial 
mass, but according to the Catholic Dictionary the same title is used also 
for the chief officiant at other solemn offices, such as vespers. As em¬ 
ployed here it denotes any minister of religion who conducts a marriage 
ceremony in a responsible way and as a religious function. 
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It has not been possible, however, to study the state’s 
relation to marriage without including in the study 
the marriage ceremony too; for marriage laws, 
records, and procedures involve a degree of state 
regulation of the ceremony. Such data as our 
library work and field studies have brought to light 
must be reported upon, even though the report be 
limited to that secular side of marriage with which 
this whole book is concerned. 

Different churches have different standards for 
the guidance of their members; these, while meeting 
civil requirements, are additionally imposed. More¬ 
over, certain groups in the churches are beginning 
to concern themselves with the whole subject of the 
relation of the state to marriage and are seeking not 
only in the interest of religion but of good citizenship 
the enactment of better state marriage laws and the 
assurance of their better administration. Further¬ 
more, it has become apparent that certain individual 
clergymen are now placing upon themselves obliga¬ 
tions that are a distinct advance upon the formu¬ 
lated standards of their own religious denomina¬ 
tions. These personal standards of the ministry are 
described in the next chapter. 

I. DENOMINATIONAL STANDARDS OF THE 

CHURCHES 

We seem to have noted in both our field and our 
library studies—though our generalization may be 
as vulnerable as any other—that those denomina- 
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tions organized under a centralized authority and 
provided with detailed rules for the discharge of all 
ministerial functions, especially functions relating 
to marriage, are achieving greater uniformity and 
closer observance of minimum standards for marriage 
ceremonies than are the denominations that more 
nearly approach, in fact if not in theory, a decen¬ 
tralizing policy. On the other hand there appear to 
be, among what might be termed the less supervised 

groups of churches, more individual clergymen who, 
taking their own initiative, apply standards well 
above any minimum requirement of church law. 

The Roman Catholic Church stands out as the 
most conspicuous example of a religious organization 
with definite rules, formulated early, modified from 
time to time, now explained and enforced through¬ 
out all its branches, and interpreted in further detail 
by an ecclesiastical court. After a new code of canon 
law was promulgated by the Catholic Church in 1918, 
two volumes were published in this country to expound 
the 133 church canons that relate to marriage.1 In 
the case books that have been prepared for semi¬ 
narians and the priesthood by the Catholic Church, 
more than a hundred pages are devoted to typical 
case problems likely to confront the priest in connec¬ 
tion with marriage. The compiler of one of these 
case books says in his introduction: 

1 Ayrinhac, Very Rev. H. A., S.S., D.D., D.C.L.: Marriage Legisla¬ 
tion in the New Code of Canon Law. Benziger Bros., New York, 1918. 

Petrovits, Rev. Joseph J. C., I.C.D., S.T.D.: The New Church Law on 
Matrimony. John Joseph McVey, Philadelphia, 1926, Second Edition. 
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Nobody supposes that book knowledge alone will fit the judge 

or the doctor for the practical work of the law courts and the 

sick-room. As little will a knowledge of speculative theology fit 

the priest for the work that he has to do. He is both a judge and 

a doctor. Only the cases that he has to decide are often more 

intricate than those which are heard in the law courts, and the 

diseases which he is called upon to heal are more difficult to 

diagnose accurately and to prescribe for than are those of the 

body.1 

Aside from such detailed applications of church 
law, that law itself—to summarize only a few of the 
portions of it that seem to be related to the theme of 
this book—recognizes “the competence of the civil 
authority to the mere civil effects’' of any marriage, 
and legislates only for the further regulation of all 
baptized persons. In other words “baptism is the 
source from which springs the sacramental character 
of the marriage contract.”2 

Impediments to marriage are classified by this 
Church as major and minor. The major impedi¬ 
ments are (i) under age, (2) impotency, (3) previous 
and existing marriage, (4) disparity of worship 
(fewer marriages are prohibited by the new canon 
law under this classification than by the old), (5) 
holy orders, (6) solemn religious profession, (7) 
abduction, (8) crime, (9) consanguinity, (10) af¬ 
finity, (11) public propriety, (12) spiritual relation¬ 
ship, (13) legal relationship.3 Duly manifested con- 

1 Slater, Rev. Thomas, S. J.: Cases of Conscience for English-Speaking 
Countries. Benziger Bros., New York, 1911, Vol. 1, p. 7. 

2 Canon 1016. Ayrinhac, pp. 28 ff. Petrovits, pp. 8 and 27. 

3 Canons 1067-1080. Ayrinhac, pp. 136-187. Petrovits, pp. 143-309. 
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sent is necessary for a marriage that is recognized 
as valid by church authorities. Obstacles to the 
validity of consent are violence and fear, or agree¬ 
ment to unlawful conditions in the marriage contract. 

Marriages are to be celebrated before the pastor 
of the bride in every case, unless a just cause excuses 
this, and it is the duty of a pastor or of an ordinary, 
before proceeding to a marriage, to find out whether 
the candidates are applying to the right parish. 
Publication of the banns is the rule, but there are 
a number of exceptions.1 

Diligent investigation is required of the pastor. 
Cardinal Gasparri thinks it is incumbent upon a 
parish priest to make such an investigation “even if 
he should have a moral certainty as to the absence of 
all impediments’' in a given case. And he should 
not “without sufficient reason,’’ adds Petrovits, 
“delegate another to perform this task in his name. 
His inquiry should first be directed towards” the 
impediments already named.2 “Then he ought to 
question separately and prudently, with great cau¬ 
tion, both the prospective husband and the wife as to 
whether they consent freely to the marriage. . . 
The pastor must “inculcate and explain the obliga¬ 
tions of husband and wife. . . . He must empha¬ 
size, furthermore, the duty of the parent toward the 
child. . . . The pastor should exhort the chil¬ 
dren who are still minors, not to enter marriage with¬ 
out the knowledge of their parents, or against their 

Canons 1022-1029. 2 Canon 1031. Petrovits, p. 55. 
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will when they have a reasonable objection.”1 
Special rules are laid down for ascertaining whether 
a spouse who has disappeared is really dead.2 

Finally, to end this incomplete summary of the 
social aspects of the new canon law as expounded by 
.its commentators, “The civil authority is within its 
rights in prescribing the civil registration of marriages 
validly contracted before the Church. Failure to 
comply with this regulation within the specified time 
can be a just cause for even a severe penalty/'3 

The canons of the Protestant Episcopal Church in 
the United States of America devote less than a page 
and a half to the subject of the solemnization of 
marriage.4 As in the Catholic Church, there must 
be at least 2 witnesses, the law of the state governing 
the civil contract of marriage must be carefully ob¬ 
served, and a record must be kept. The remaining 
section of the canon relates to the marriage of 
divorced persons. There is a proviso in this connec¬ 
tion that it shall be within the discretion of any 
minister to decline to solemnize any marriage. This 
provision is interpreted by many of the Episcopal 
clergy to apply to other impediments than to that of 
divorce. An Episcopalian weekly periodical said in 
1919, 

The Church’s attitude toward this problem has not been alto¬ 
gether commendable. We have made pronouncements about the 

1 Petrovits, pp. 55, 76-77. 2 Petrovits, p. 153. 3 Petrovits, p. 29. 

4 Constitution and Canons for the Government of the Protestant Epis¬ 
copal Church in the United States of America, Canon 43, p. 127. Reprinted 
in the Journal of the General Convention of the P. E. Church for 1925. 
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sinfulness of divorce; we have said nothing about the wicked¬ 

ness of certain kinds of marriage. If the Church had, in the first 

place, refused to bless certain kinds of marriage, there, perhaps, 

might not have been so many divorces to condemn. The insti¬ 

tution which makes marriage an indissoluble bond and sets its 

face condemningly against divorce ought to accept more re¬ 

sponsibility than at present it is willing to accept in dictating 

what kind of marriage is fit to be blessed at the altars of our 

churches. We do not accept this responsibility. Rectors and 

bishops will marry any parishioner to anybody within the canon 

law, if they are asked to do so. They may know, as frequently 

they must have known, that many of the marriages which they 

perform ought never to take place. Divorce scandal is not 

unlikely to follow such marriages.1 

At the General Convention of the Episcopal Church 
held in 1925, a joint commission was appointed to 
study the whole problem of divorce, its conditions 
and causes, and report to the next Triennial Con¬ 
vention.2 

To get some general idea of the attention now 
being given by the different Protestant and Jewish 
religious bodies in this country to the subject of 
marriage quite apart from the subject of divorce, 
we have examined all published proceedings of the 
various national conventions that they have held 
during the 11 years 1916 through 1926. Foreign 

language speaking bodies were not included in our 
search, nor were any denominations that had a total 
membership of less than a hundred thousand. This 
left 17 religious organizations that were national in 

1 The Churchman, April 5, 1919. 
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scope; 15 of them Protestant, one Orthodox Jewish, 
and one Reformed Jewish. Examination of the pro¬ 
ceedings of 6 of the Protestant and one of the Jewish 
bodies revealed nothing on the subject. Material 
found in the 10 others is summarized in much 
abbreviated form in the following paragraphs: 

The General Conference of the Methodist Episcopal Church 

for 1916 approved the uniform marriage act recommended by the 

American Bar Association and petitioned Congress to submit to 

the legislatures of the several states an amendment to the federal 

Constitution “to enact and enforce uniform laws on marriage and 

divorce.”1 A resolution of like effect was adopted again in 1924, 

but no other aspects of the relation of the churches to marriage 

appear to have received detailed consideration during the eleven 

year period covered.2 

The Journals of the General Conference of the Methodist 

Episcopal Church South refer almost exclusively to the divorce 

side of the subject, but a report was adopted in 1926 which con¬ 

tained the following passage: “And we also urge that every 

reasonable effort be made to have the marriage laws of the several 

commonwealths strengthened. It should be made impossible for 

couples to be married without certain preliminaries, such as the 

publication of the issuance of the license, and the publication of 

the banns in the newspapers or from the pulpit, or both, a reason¬ 

able time prior to the date of the marriage. Strengthen your 

marriage laws and immediately the ratio of divorces will decrease.”3 

The Annual of the Southern Baptist Convention for 1918 

records the passage of a series of resolutions urging (1) that 

ministers preach more frequently on the subject of marriage; (2) 

that they refrain from marrying divorced persons, except the 

1 Journal for 1916, pp. 618 and 466. 

2 Journal for 1924, p. 601. See, however, p. 252 of this book, footnote 3. 

3 Journal for 1926, p. 293. 
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unoffending when the divorce shall have been granted upon 

scriptural grounds; (3) that uniform marriage and divorce laws 

be enacted; (4) that such legislation conform to the teaching of 

the scriptures.1 In 1920, however, the Convention abandoned, 

for the time at least, the idea of federal regulation and advo¬ 

cated “legislative enactment in the several states” of a uniform 

code that should prohibit the marriage of males under 21 and 

females under 18 without the consent of parents or guardians, 

with a “reasonable prohibition” as to age even with parental 

consent. This code, it was suggested, should require not only 

the procuring of a license but also the publishing of the banns for 

at least 30 days before the rite can be celebrated. Further, the 

code should require a physical examination by a regularly 

authorized physician, who shall give a certificate of health.2 In 

1925 the Convention’s commission on social service repeated some 

of its former recommendations and reproduced in full in its report 

the “ten next steps” for an effective marriage reform campaign 

that had just been published in our book on Child Marriages.3 

The Annual of the Northern Baptist Convention for 1924 

records a resolution urging the passage of national marriage and 

divorce laws.4 

The Minutes of the Biennial Convention of the United 

Lutheran Church in America for 1922 show that a report was 

adopted which advocated an interval between the issuing of a 

license and the ceremony. (The interval, as we have seen, should 

be between the application for a license and its issuance.5) This 

report further urges pastors and people to study the newer rela¬ 

tions between industry and the home that threaten the stability 

of monogamous ideals.6 

The Journal of the General Convention of the Protestant 

Episcopal Church in the United States of America records the 

1 Annual for 1918, pp. 107-108. 2 Annual for 1920, p. 128. 

3 Annual for 1925, p. 120. 4 Annual for 1924, pp. 248-249. 

5 See Chapter V, Advance Notice of Intention, p. in. 

6 Minutes for 1922, pp. 415-416. 
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submission to the Convention in 1916 of a report from a com¬ 

mission instructed to consider legislation on matters relating to 

holy matrimony. One of its recommendations was that a clergy¬ 

man may well refuse to solemnize a marriage without receiving 

such notice as will give him sufficient time to make the inquiries 

he may deem necessary. The commission, after considering the 

comparative advantages of state and federal legislation, recom¬ 

mended that no action be taken by the Convention on this subject.1 

At the next Triennial Convention this commission was discharged 

without adoption of its report.2 A resolution introduced in 1922 

endorsing medical certification for marriage failed of passage,3 

but both houses concurred in a resolution urging upon federal 

and state authorities the enactment of laws regulating the mar¬ 

riage of those who are physically or mentally defective.4 In 1925 

a commission on home and family life repeated this recommenda¬ 

tion. It also approved the proposal of the American Bar Associa¬ 

tion that the states require by law a suitable interval between the 

issuance of a marriage license and the date of the performance of 

the marriage.5 [This repeats the awkward reversal of the interval 

already referred to under the United Lutheran Convention.] 

The National Council of the Congregational Churches of the 

United States passed a resolution in 1919 endorsing federal regu¬ 

lation of marriage and divorce.6 

The Minutes of the General Assembly of the Presbyterian 

Church in the United States of America called attention in 1916 to 

the fact that the Assembly had endorsed federal regulation as 

early as 1903.7 

The Proceedings of the General Conferences of the Evangelical 

Church, Evangelical Association, United Evangelical Church for 

1922 emphasize the importance of proper supervision of children 

by their parents. “We may pass the most stringent divorce laws 

1 Journal for 1916, pp. 502-503. 2 Journal for 1919, p. 49. 

3 Journal for 1922, p. 307. 4 Ibid., p. 114. 

6 Journal for 1925, p. 578. * 6 Minutes for 1919, p. 41. 

7 Minutes for 1916, p. 283. 
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and multiply courts and officers of law, but we fail if we do not 

begin at the other end of the task.”1 

The Central Conference of American Rabbis (representing 

Reformed Judaism) has frequently discussed marriage at its 

annual meetings. Their first meeting had empowered Dr. Moses 

Mielziner to prepare a manual on marriage and divorce.2 In 

1914 a committee presented a report on civil and religious mar¬ 

riage laws. It favored either a national law or the alternative of 

uniform state laws. Health certificates preliminary to the 

issuance of marriage licenses had been considered but no recom¬ 

mendation was made, whereas rabbinical divorce was definitely 

discountenanced. In 1921 it was decided that the different 

papers prepared by members of this same committee be printed 

after revision in the form of a manual. Up to the present, how¬ 

ever, there has not been sufficient agreement for this suggestion to 

be acted upon. 

It must be confessed that the different religious 
proceedings here summarized seem to show that the 
denominations named have taken little specific 
action as yet on the subject as a whole or on any 

aspect of it save divorce.3 Perhaps this is not to be 
1 Proceedings for 1922, p. 42b. 

2 Mielziner, Moses: The Jewish Law of Marriage and Divorce in 
Ancient and Modern Times, and Its Relation to the Law of the State. 
The Block Publishing and Printing Co., Cincinnati, 1884. 

3 Since our summary was made, however, the 1928 General Conference 
of the Methodist Episcopal Church has adopted unanimously the fol¬ 
lowing addition to its Discipline: 

“We instruct our Board of Education to prepare courses of study 
setting forth the practical and spiritual values of marriage; such courses 
to be designed for use among young people in all our church schools, 
colleges, and universities; 

“We urge our young people to seek parental, medical and pastoral 
advice before entering upon a relationship so vital to the maintenance of 
the home, the State and the Church; 

“We urge legislation in all the States requiring that licenses to marry 
shall be issued only after public notice and the lapse of a reasonable 
period of time to be fixed by law." 
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wondered at, nor should we be astonished to find 
that a book describing quite fully the courses of 
instruction given in the United States in 131 Protes¬ 
tant theological seminaries omits any mention of well 
articulated courses on marriage. Such instruction 
is not referred to in the volume even incidentally.1 
The more objective approach, the tendency to ana¬ 
lyze what is now happening and to apply, not any 
one remedy but detailed and diversified remedies, 
is attracting earnest attention from certain groups 
within some of the denominations; interdenomina¬ 
tional bodies are becoming interested; while here 
and there individual clergymen are found to be taking 
a marked degree of care not required of them in 
their church disciplines. This ferment, however, has 
not yet materially influenced denominational action 
nor could it have been expected to do so at this stage. 
Resolutions in favor of an amendment to the Con¬ 
stitution of the United States empowering Congress 
to deal with both marriage and divorce were popular 
at religious conventions for a while, but in this 
country at least, discussion leading to constructive 
action by the national bodies of the Protestant 
churches had centered up to 1927 upon other themes.2 

1 Kelly, Robert L., LL.D.: Theological Education in America. George 
H. Doran Co., New York, 1924. 

2 Our reasons for lack of faith in the wisdom of attempts made thus 
far to deal with the state’s relation to marriage through a proposed 
amendment to the Constitution, to be followed by a federal law, are given 
in Chapter IX, Evasive Out-of-State Marriages, pp. 198-206. 
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II. GROUP ACTION 

In order to bring about some of the changes most 
needed in marriage laws and their administration it 
is not necessary to wait for united denominational 

effort, desirable as that may be. Action by groups 
within a denomination may have local beginnings; 
so may interdenominational group action. Some of 
the Gretna Greens described in our chapter on Ex¬ 
ploitation have already brought vigorous protests 
from the ministerial associations of their towns 
and counties, followed by appeals to the legislature 
and the governor to do away with this public 
nuisance. Occasionally a fine bit of constructive 

legislation, such as the five-day advance notice law 
in Georgia, has had its origin in a ministerial asso¬ 
ciation and is kept on the statute books during its 

difficult first years by their efforts.1 Thus, the 
Georgia campaign for advance notice began with 

Atlanta’s Christian Council, which kept the goal 
steadily in mind during a seven year campaign. 
Meanwhile ministerial bodies throughout the state 
aided by the Episcopalian bishop of Georgia had 
joined in, so had the social agencies, the women’s 
clubs, and the newspapers, but the church leaders 
who originated the movement remained in active 
charge of it. 

Another illustration of group action comes from 

1 A foolish amendment was passed in 1927 limiting advance notice in 
Georgia to candidates under the age of 21, but it is to be hoped that this 
limitation may soon be removed. 
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Connecticut, where unsuccessful attempts had been 
made previously to extend to residents the advance 
notice requirement that already applied to non¬ 
residents. Finally, advocates of the measure, besides 
getting the endorsement of the Catholic bishop, were 
able to secure also the active participation at legisla¬ 
tive hearings of several clerical members of the Fed¬ 
eration of Churches and the help of a prominent 
Jewish rabbi. The Diocesan Council of the Episcopal 
Church also took official action. With this united 
church front, the measure won in 1927. 

In North Carolina the ministerial associations of 
4 counties held a special meeting in 1927 to discuss 
proposed changes in the state’s marriage laws. In 
the same year a state-wide conference on problems of 
marriage and divorce was held at Columbus, Ohio, 
under the auspices of the Ohio Council of Churches. 
In Indiana a special committee was named by the 
Methodist Episcopal Church to obtain the co-opera¬ 
tion of other bodies in drafting and presenting a 
better marriage measure to the Indiana legislature. 
These are only straws in the wind as yet, but, in so 
far as the churches learn—instead of attempting at 
any one time a whole program of untested provisions 
—to unite and address themselves to specific and 
practicable measures of reform, such as the abolition 
of child marriage, the elimination of marriage market 
towns, the disciplining of marrying parsons, and the 
wider adoption of advance notice, they are destined 
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to make an important contribution to marriage 

reform in this country. 
The instances just cited illustrate for the most part 

attempts to improve legislation by interdenomina¬ 
tional action. Sometimes, however, a group within 
a denomination—a minority group it may be—ad¬ 
vocates legislative changes in marriage laws that are 
not endorsed by the whole of its own denomination 
or by any other. An example of this is the position 
taken by some members of the Church of England 
and by certain Episcopalians in the United States 
who feel that, following the usual continental system, 

a civil ceremony should be the only marriage solem¬ 
nization required by law. A religious ceremony 

might be performed in addition for those who wish 
the blessing of the Church upon their union. To 
such a change in the law of our country there seems 
to be a fundamental objection. At present, many per¬ 

sons who have lost active church connections turn, 
nevertheless, to the Church when certain great 
events occur in their lives. Marriage is one of these, 
and a conscientious minister of religion, through the 
opportunity he has for conference with such persons, 
is in a position to be of influence spiritually. Not 
only may this most important event be surrounded 
with fitting and uplifting conditions, but false steps 
may be avoided through his counsel. If, however, 
the alternative choice of a religious or a civil cere¬ 
mony that now prevails in this country were done 

away with and the religious ceremony were left with 
256 



MARRIAGE AND THE CHURCHES 

no legal standing, many persons who now by prefer¬ 
ence are married by clergymen might be unwilling 
or unable to have both kinds of ceremony, and, 
therefore, would be married only by the obligatory 
civil forms. It does not seem wise thus to discourage 
a relationship which might be made of positive value 
in the after-lives of the people concerned. On the 
other hand, the unhappy situations described in this 
book would be in no wise improved by the proposed 
elimination of the Church from its present legal 
responsibility in so important a matter as the solem¬ 
nization of marriage. 

In 1924 the Conference on Christian Politics, Eco¬ 
nomics, and Citizenship was held at Birmingham, Eng¬ 
land. As an illustration of group co-operation, inter¬ 
denominational in its personnel but committing its 
members in their individual capacity only, one of 
the reports of that conference presents such interesting 
features that some account of the relation of the Con¬ 
ference to the subject of marriage may well close this 
chapter. The basis of Copec, as the Conference was 
called, was “no treatment without diagnosis/' Twelve 
commissions were created 4 years before the Confer¬ 
ence was held, the membership of which included men 
and women with special knowledge of the 12 separate 
topics assigned to them but holding different views 
with regard to them. One of these topics was the 
relation of the sexes.1 The report on this subject 

1 The Relation of the Sexes. C.O.P.E.C. Commission Report. Long¬ 
mans, Green and Co., London, 1924. 
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was prepared by 20 persons, 10 of whom were women. 
Professor W. F. Lofthouse of Wesleyan College at 
Birmingham, the author of an important book, Eth¬ 
ics and the Family, was chairman. Three of the 
Commission were rectors in the Church of England, 
5 were clergymen of other denominations, 2 women 
members belonged to the Society of Friends, 4 repre¬ 
sented social welfare work among women and girls, 
3 members were physicians, 3 were college professors, 
one was a member of a board of guardians. At least 
4 of the number were authors of books closely related 
to the Commission’s subject of study, and the group 
as a whole was a distinguished one. It was under¬ 
stood that if, after examining the returns made by 
small conference groups that had been organized and 
supplied with questionnaires throughout the United 
Kingdom, the members of the Commission “were 
led to agreement, that was recorded. If they found 
that after all their thinking they still differed, then 
the differences were recorded.”1 

The membership of the Commission on Relation of 
the Sexes differed on two subjects—birth control and 
divorce. A plain statement of the alternative views 
held by those who divided on these important ques¬ 
tions was incorporated in the body of their report. 
A few sentences reproduced from different parts of 
the report will show what its main positions were 
on matters concerning which there was agreement: 

1 Shillito, Edward: Christian Citizenship. Longmans, Green and Co., 
London, 1924, p. 10. 
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It is far more important that the Church should pay attention 

to preventing marriage from being a failure than to deciding 

what to do with it when it has become a failure.1 

Where there is no true preparation, the marriage service loses 

its meaning, and may even deceive the parties into thinking all 

is well. Under such circumstances it would not be unreasonable 

in the Church to decline to conduct a marriage service. For the 

Church cannot assure people that they are entering on a life of 

united bliss if the seeds of bliss have not been truly planted; nor 

is there any promise that they will avoid the harvest of disaster 

if, in the union which the Church declares to be a consecrated 

union, the seeds of disaster are already observable, and if the per¬ 

sons are unaware of them, or have taken no precautions against 

their growth.2 

Some scheme should exist by which, in the pastoral work of 

the Church and the ministry, married couples, and especially 

young married couples, should be provided with the wise help in 

the maintenance of marriage that they may need. And if the 

Church is to render her due service to society as a whole, some 

provision should be made by which members of the Church 

could find ways of giving counsel and help to persons outside the 

Church before and after marriage.3 

It is not within the scope of this volume to con¬ 
sider the insights and services that might be most 
helpful to young married people in the first years of 
their life together, but on pages 142 to 148 of the 
report of this Commission will be found some valuable 
suggestions on that most important aspect of the 
subject. Our attention must be confined here to the 
standards of the churches and the standards of indi¬ 
vidual clergymen in celebrating marriages. 

1 Proceedings of C.O.P.E.C. Longmans, Green and Co., London, 
1924, p. 110. 

2 The Relation of the Sexes, pp. 139-140. 
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CHAPTER XII 

THE STANDARDS OF INDIVIDUAL 
CLERGYMEN AN UMBER of clergymen of different denomi¬ 

nations have been good enough to explain to 
us in interviews or more often by corres¬ 

pondence their individual plans for marriage cere¬ 
monies. Before describing these, however, it will be 
well to inquire what rules have been formulated by 
the states for the solemnization of marriages, and 
what responsibilities are placed by state laws upon 
the shoulders of all ministers of religion when they 
act as marriage celebrants. 

The legal processes for sanctioning a marriage be¬ 
gin with a license issued by the state to be followed 
by a civil or a religious ceremony. Either the one or 
the other is necessary to constitute a valid con¬ 
tractual marriage save in 2 of our states where a 
religious ceremony is the only one recognized by law. 
Before our present licensing system came into full 
effect, it was the responsibility of the officiating 

minister to ascertain the qualifications of candidates 
for matrimony and assure himself that these qualifica¬ 
tions met the requirements of law. This obligation 
now rests in most states upon both license issuer and 
minister. Possibly a division of the duty has tended 
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to weaken, to some extent at least, the church’s sense 
of responsibility for marriage. It is not always fully 
realized now that the minister who solemnizes a 
marriage in the United States acts not only as one 
who bestows the blessing of the church upon a 
wedded pair with all that this responsibility implies, 
but that he also acts as the representative of the 
state, charged by it with certain duties for the proper 
fulfilment of which he should be thoroughly familiar 
with the state’s marriage laws. 

Those laws do not interfere with his right to refuse 
to officiate at a marriage until he is satisfied that the 
conditions in the given circumstances meet not only 
the standards of the state but his own and his 
church’s standards as well. There would seem to 
be some confusion of thought about this, though many 
ministers are fully aware of it and are now applying 
standards higher in certain particulars than the civil 
law requires. They act within their rights in so 
doing. 

Provisions vary from state to state. In 12 states 
a minister can be punished for performing a mar¬ 
riage ceremony when the marriage is actually illegal; 
in 2 he must examine candidates to make sure that 
the marriage is legal, or he must ascertain that fact; 
in 5 he must satisfy himself on certain specified points 
before performing the ceremony;1 in 22 states he 

1 These 5 have the most specific provisions. In California he must 
satisfy himself of the correctness of the assertions of candidates if he 
has any reason to doubt them. In Minnesota he shall not act unless sat¬ 
isfied that there is no legal impediment, and may examine candidates 
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must refuse to officiate if he knows that the marriage 
is illegal in any one of several specified particulars; 
in 4 states this refusal is required not only when he 
knows of the illegality, but “has good reason to 
believe” that it would be illegal in any one of several 
particulars; in 2 states the celebrant must refuse to 
officiate if lawful objection is made to the ceremony; 
in one state he may examine candidates as to their 
qualifications; and in 4 states and the District of 

Columbia there are no provisions of any kind that 
can serve as guides to a minister in the discharge of 
this function.1 

Cook believes that every religious celebrant should, 
before acting in that capacity, present to the civil 
authorities proof of his ordination.2 It has also been 
suggested that he should still be in the active exercise 
of ministerial duties and should be disqualified to 
officiate after retirement. 

But the positive aspects of this part of our subject 
concern us far more than the negative. What posi¬ 
tive rules for personal guidance have ministers of 
religion worked out from their own experience? 

under oath as to the legality of a marriage. In Wisconsin he shall 
satisfy himself as to the identity of the candidates. The clumsily worded 
New Mexico law declares, “Nothing in this chapter shall excuse any 
person from exercising the same care ... in satisfying himself as to 
the legal qualifications of [candidates] in addition to the authority con¬ 
ferred by the license.” In South Dakota the celebrant must ascertain to 
his satisfaction the identity of candidates, their names and ages, and 
whether they are of sufficient age. 

1 Four states are counted twice in this classification. Their provisions 
appear in two different categories. 

2 Cook, “Reform in the Celebration of Marriage,” in the Atlantic 
Monthly, Vol. 61, May, 1888, p. 684. 
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I. RULES FOR PERSONAL GUIDANCE 

The rule most often reported to us by clergymen 
is their pledge to themselves that they will not marry 
persons totally unknown to them. The testimony of 
witnesses, however, who know the bride and bride¬ 
groom and are themselves known by the celebrant to 
be trustworthy people is usually regarded as a satis¬ 
factory substitute. One Protestant Episcopal minis¬ 
ter has adopted what he calls a Rule of Three. This is 

First. Proof that the candidates have known each other for at 

least three months. 

Second. The presence of witnesses personally acquainted with 

the bride and bridegroom. 

Third. A certificate from the family physician, showing the 

bridegroom to be physically fit. 

He writes that he has found greater approval of these 
rules among the laity than among the clergy. An¬ 
other clergyman belonging to the same denomination 
reports: 

I do not officiate at a marriage when the contracting parties 

are unknown to me, unless these persons are vouched for by some¬ 

one whose judgment I can trust. I try to impress upon my 

people the fact that I desire to marry only those persons who are 

members of my own congregation. I am of the opinion that it 

would be a wise rule for every minister to follow—to officiate only 

among his own people. The chief problem that we clergymen 

should give our attention to is not stopping divorces and refusing 

to marry divorced persons but to getting at the other end of the 

relationship. We must stop marrying persons promiscuously. 
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Much the same position is taken by Rev. William 
C. De Witt, President of the Western Theological 
Seminary of the Protestant Episcopal Church.1 We 
feels it is a good rule not to solemnize marriage be¬ 
tween persons who are neither known to the cele¬ 
brant nor commended by witnesses that he knows. 
In a volume of pastoral suggestions, President De 
Witt also recommends, as wholesome checks upon 
hasty marriage, the revival of two ancient customs— 
the espousals or formal betrothal, and the publica¬ 

tion of the banns.2 The license, in his opinion, should 
be delivered to the celebrant some time before the 
time set for the wedding. Blank forms are suggested 
—one for the bridegroom and one for the bride— 
upon which the celebrant sets down the facts that he 
feels it may be necessary for him to know. Most of 
the items relate to baptism, confirmation, commun¬ 

ion, and the type of service desired.3 Though in the 
case of persons already known to the officiating 
clergyman such a form would probably be sufficient, 
it would not suffice for the many persons with no es¬ 
tablished church connection who are desirous of hav¬ 
ing a church ceremony and a religious celebrant when 
they marry. We venture, therefore, as a tentative sug¬ 
gestion to be modified in accordance with the require¬ 
ments of different religious bodies and individual 

1 De Witt, Rev. William C., S.T.D.: Decently and in Order. More¬ 
house Publishing Co., Milwaukee, 1914, p. 127. 

2 On the subject of the banns, however, see Chapter VIII, Clandestine 
Marriages, p. 116. 

3 See Decently and in Order, pp. 126 and 321. 
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churches, to advocate the use of the form shown on 
the two following pages for an interview with the 
bridegroom. The necessary modifications for a form 
to be used in a separate interview with the bride are 
so obvious that they are not given. 

Not all of these items will have to be filled out for 
every wedding. If the candidates are well known to 
the minister some will be unnecessary; but the whole 
form might well be used with candidates who are 
known only by introduction. A separate interview 
with each of the candidates will often bring out 
facts and points of view that the celebrant should 
know. Then a comparison of the data gathered on 
the 2 forms is important, in order to discover and 
reconcile any inconsistencies between them. Again, 
a comparison of both statements with the items re¬ 
corded on the marriage license may also show dis¬ 
crepancies and render further questioning necessary. 
In case there has been deliberate misrepresentation, 
the celebrant who follows this procedure is in a posi¬ 
tion to save two people from a serious misstep. 

A Jewish rabbi tells us that he always questions 
candidates for marriage in this way, though without 
the use of a blank form. Sometimes, in the endeavor 
of such candidates to conceal a disqualification, the 
statements of the two conflict, or else they have for¬ 
gotten what they told the license official and tell the 
rabbi a different story. 

Mention has already been made of the procedure 
laid down by the Catholic Church for the investiga- 
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MINISTER'S RECORD OF APPLICATION FOR 

MARRIAGE CEREMONY-BRIDEGROOM1 

If both candidates are unknown to the minister, the bride¬ 

groom was introduced by 

Address. 

Who has known him for.years.months. 

i. Full legal name of bridegroom.Age 

Present residence (how long and address in full). 

Names and addresses of persons who can verify present resi¬ 

dence. 

2. Date and place of birth (give month, day, year) 

3. Father’s full name (address in full if living) 

Mother’s maiden name (address if different) 

Proof of parental consent given to marriage, if either can¬ 

didate is under the age of 232. 

Or reasons for withholding parental consent 

4. Occupation.. 

Employer’s address. 

5. Physical condition. 

1 A similar but somewhat modified form printed on paper of a different 
color should be filled out separately for the bride, who should be inter¬ 
viewed separately. 2 See p. 269. 
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Name and address of physician. 

6. If ever previously married, how many times 

How was each marriage terminated. 

If by death, give date and place of wife’s decease. 

If by divorce or annulment, date.place. 

court.name of petitioner.ground... 

7. Name of prospective bride.Age. 

If she has previously been married, answer as under (6). 

Any relationship to her (by blood or by marriage) 

How long have the two candidates for marriage known each 

other. 

Place of proposed residence. 

8. Name and location of the church, if any, of which each candi¬ 

date is a member or which each attends most regularly.... 

9. Witnesses to the ceremony with length of time they have 

known each candidate. 

.Address. 

.Address. 

.Address. 

10. Arrangements for ceremony, music, rehearsal, etc. 

Date of Application 

(signed) 
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tion of candidates before the ceremony.1 A Presby¬ 
terian pastor who recognizes a special responsibility 
for the young people of his church writes to us, 

When I can get the confidence of the girls who belong to my 

church, I can very easily investigate their engagements and have 

conferences with them and their fiances, and can lead them out of 

difficulties. In many instances, when consulted, I have been able 

to prevent the marriage when the young man was of an unsavory 

character. I have sent for him and frankly told him; or, I have 

sent for the girl’s parents and sometimes the boy’s parents and 

have thereby been able to convince the parties involved of the 

unwisdom of their proposed step and have saved them much 

sorrow and trouble. 

This may seem to place upon the minister an 
obligation belonging to parents. But parents are not 

always fitted to discharge this duty. Now that 
religion and medicine are drawing nearer together in 
the healing of sick souls and bodies, it might not be 
amiss for clergyman and physician to form a some¬ 
what closer alliance in deciding what their attitude 
should be toward a given marriage. Each could help 
the other to a better procedure than we now have 
where advice to those about to marry appears to be 
necessary. 

Some of our clerical correspondents have given 
details of their method of dealing with such impedi¬ 
ments as under age, bigamy, physical or mental 
defect, and intemperance. In one case, already cited, 
we have seen how a Catholic priest refused without 
the consent of a girl's parents to marry her at the age 

1 In the preceding chapter, p. 246. 
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of 15 to a college student, who later in the same day 
induced a justice of the peace to unite them.1 Simi¬ 
larly we have found at least one Jewish rabbi and one 
Episcopal rector who demand proof at first hand of 
parental consent. They insist upon communicating 
in some way with the parents whenever candidates 
claim to be under 23 years of age; for it is notorious 
that those who are trying to evade the law’s parental 
consent requirement often give ages over majority 
when they are still under age. 

Bigamy is a crime easily concealed at the time it is 
committed. Discovery, when it comes at all, usually 
comes too late. This is an excellent reason for dis¬ 
couraging out-of-town and out-of-state marriages, 
and for requiring the presence at weddings of wit¬ 
nesses known by the celebrant to be responsible 
persons acquainted with the bride and bridegroom. 

In Massachusetts, the caution of a Catholic priest prevented a 

marriage that would have been bigamous. The two candidates 

had filed notice of intention to marry with the license issuer in due 

form. Before the wedding day, however, the priest received 

intimations that caused him to look up the record of the man 

concerned, and in a neighboring town he found a record that 

there had been a marriage 3 years before and that the wife was 

in all probability still living and certainly not divorced. At the 

priest’s suggestion a police inspector confronted the bridegroom 

just before the ceremony that was to have been performed and 

got a confession from him. The punishment was a light one— 

30 days imprisonment for falsifying his status on the notice of 

intention to marry. 

1 Chapter VI, Youthful and Child Marriages, p. 126. 
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In the same state, a priest refused to solemnize a marriage 

because he suspected but was not able to prove at the time that 

the prospective bridegroom had a wife in the old country. The 

pair succeeded in finding a civil celebrant who married them 

without the priest’s knowledge. Six months later he received a 

reply from abroad that confirmed his suspicions. 

The clergyman who knows family history is often 

in a position to prevent the transmission of defect or 
disease by speaking a word in time. 

A young woman, accompanied by her employer, called upon 

her pastor to learn what he knew about the man she had promised 

to marry. He informed her that one brother was feeble-minded, 

one had become insane, and that two of the family were cripples 

from birth. It is true that this minister was sued for slander 

when the engagement was broken, but a jury returned a verdict 

in his favor. 

There are few more useful services today than to 
prevent disastrous marriages, unless it be to help 
young married people to make their marriages a 
success. 

II. SOCIAL DISABILITIES UNRECOGNIZED 

It often happens, however, that ministers of excel¬ 
lent standing in their several communities—some in 
charge of large congregations, some in less conspicu¬ 
ous positions—are blind to obvious social disabilities 
that ought to bring a refusal to officiate from any 
thoughtful person. The unrecognized or else the 
ignored disabilities that we noted among the religious 

ceremonies reported in the course of our field work 
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were (i) age falsification; (2) lack of parental con¬ 
sent; (3) physical disability; (4) intemperance; (5) 
undue pressure or duress. 

In this group of disabilities, cases of age falsifica¬ 
tion, some of them accompanied by lack of parental 
consent, were most numerous. License issuers should 
be vigilant, but the whole responsibility for test¬ 
ing age qualifications cannot be placed upon their 
shoulders. A minister who takes the opposite view, 
however, writes to us, 

I would suggest this: That when a young couple present them¬ 
selves before the county auditor or his deputy for a marriage 
license that said auditor, or his deputy, secure the names and 
addresses of parents or guardians of bride and groom, and that 
he be required to delay issuance of said license until he shall com¬ 
municate by phone, letter, or personally with such parents or 
guardians of such bride and groom and that cost of such inter¬ 
view, however had, be added to the cost of license. That this 
apply to all parties applying for marriage licenses whose appear¬ 
ance would suggest the slightest likelihood of being under age. 

But this very procedure or a portion of it, if it had 
been followed by the minister who wrote the fore¬ 
going, would have saved him from marrying a runa¬ 
way pair who had appeared before him with a license 
and with witnesses. The experience opened his eyes 
to the license issuer’s shortcomings but apparently 
not to his own. The two principals in the case re¬ 
ferred to and some of their witnesses had given false 
names at the license office, and they had great diffi¬ 
culty in remembering these when they faced the 
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minister. His suspicions were aroused and yet he 
performed the ceremony. The bride and bridegroom, 
who were really 17 and 19 years old, also gave false 
ages. Later, they were found to be in such a diseased 
condition that the public authorities, who had taken 
them into custody on a charge of perjury, placed them 
under the care of the county physician until cured. 

Even more striking is the following instance: 

A clergyman, a man holding an important place in his com¬ 

munity and his church, officiated at the marriage of a girl of 14 

without consulting her parents who lived three doors away from 

his parsonage. The girl was a member of his own Sunday school, 

but came to the parsonage supplied with a marriage license that 

gave her age as 18. An examination of court records shows that 

this marriage was annulled. Annulments are often included in 

divorce returns, and it is a possibility that the very minister here 

referred to was one who deplored the mounting divorce rate and 

wondered when it would begin to diminish. 

Other instances in which the absence of parental 
consent was ignored by the officiating clergyman are 
the following: 

A girl only a month over 13 who claimed, however, to be 18, 

was married at a church wedding to a man of 22 with whom she 

had eloped. The wedding took place without the knowledge of 

her parents. 

A girl of 15, who ran away from her home in Minnesota after 

stealing $100 from a relative, was married in an eastern city to a 

comparative stranger after claiming to the priest who officiated 

that she was from California. The priest of her home parish was 

never communicated with and her parents, of course, were igno¬ 

rant of the marriage. 
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Another girl of 15, an orphan, who gave a false name and 

represented herself as 18 years old, was married without the con¬ 

sent of her guardian to an ex-convict. A Protestant minister 

officiated. 

A wayward girl of 17, inmate of a reform school, and a boy of 

14 procured a marriage license on their affidavit that they were 

18 and 21 respectively. Both children were Catholics. The 

superintendent of the reform school wrote, “The distressing fact 

is that two Catholics of these young ages can secure a license and 

present the same at 10 p. m. to a Presbyterian minister and be 

married by him.” 

When two strangers, one of them a girl of 17, applied to a 

minister and he married the pair in his study, he is known to have 

examined their marriage license, but unfortunately he failed to 

ask why the girl’s parents were not present at the ceremony. A 

few days later the girl’s family discovered facts about her hus¬ 

band that seemed to them to justify an application for annul¬ 

ment of the marriage. The judge who granted this annulment 

writes as follows: 

“I believe thoroughly that any person who has the right to 

perform a marriage ceremony in the event of a young girl’s 

appearing before him, and it is shown by the marriage license 

that she has parents who are not there, should ask questions as 

to the reason for their absence; a minister who fails to do this 

is not fit for such service, nor is a magistrate.” 

A few cases of religious marriage ceremonies per¬ 
formed for girls as young as 11, 12, and 13 also ap¬ 
pear in our files, though in these particular cases the 
parents were even more culpable than were the 
officiating clergymen, for the parents had actually 
arranged the marriages. 

As regards the dangers of hereditary defect and of 
transmissible or disabling disease we know of very few 
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cases in which ministers have been involved. Some¬ 
times they have joined a feeble-minded girl of 14 or 
16 in marriage to a ne’er-do-weel and have been with¬ 
out the slender excuse that the parents of the child 
consented, but more often, in the cases known to us, 
these defectives were married by civil ceremony. An 
inherited defect is not, however, the only physical 
or mental disability to be guarded against. 

One marriage performed by a clergyman had to be annulled 

because it was proved to the satisfaction of the court by the 

testimony of the bride’s physician and relatives that she was 

suffering from sleeping sickness at the time and that her husband 

knew her to be mentally incompetent. The husband had dis¬ 

appeared long before the court hearing. 

Court records of annulment cases sometimes con¬ 
tain revealing testimony from the ministers who 
officiated at the marriages involved. Such testimony 
throws light, for example, on the sobriety of the 
principals. Take the following, a court reporter’s 
summary of the officiating minister’s testimony in 
an annulment case: 

The Reverend - - stated the parties and 

another man and his wife got him out of bed after 11 o’clock p. m. 

He noticed the men had been drinking; their breaths showed 

that fact. He said they did not seem to take the matter seriously; 

that she seemed to be a good girl in bad company temporarily. 

He further said that partly on account of her having seemingly 

been drinking, and partly on account of having been worked over 

or influenced by the rest of the party she consented, but that the 

influence and her condition together were such that she was not 

capable of realizing full well what she was doing. ... He 
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does not state that she was intoxicated. The most his testimony 

would show was that the men showed marked evidence of having 

been drinking, and the laughing and light manner in which the 

matter was treated by the women, as well as the men, caused 
Mr. -t0 conclude the women had been drinking. 

In another case brought to our attention, a clergyman married 

two candidates after two other ministers had refused, within the 

hour, to perform the ceremony, and had based their refusal on 

the fact that the prospective groom obviously was drunk. 

Marriage through fear of violence or owing to 
undue pressure is seldom mentioned in data bearing 
upon religious ceremonies. We do find a court rec¬ 
ord, however, in which it appears that a minister 
performed a marriage ceremony after he had been 
told by the bride, a young girl, that she did not wish 
to marry. During the ceremony she hesitated to 
say “yes” until a look from her father impelled her 
to assent. Immediately after the ceremony she re¬ 
fused to kiss the bridegroom and declared that she 
did not regard herself as his wife. As a matter of 
fact, the pair never lived together. 

All of the candidates for matrimony mentioned in 
these illustrations were disqualified by law. They 
all had marriage licenses, however, and it may be 
that the ministers concerned felt that the license freed 
them from responsibility, just as license issuers them¬ 
selves sometimes feel freed when they file a candi¬ 
date’s affidavit and remark, “That lets me out.” 
But we have seen at the beginning of this chapter 
that most state laws are not capable of this interpre- 
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tation. The minister really shares legal responsibility 
with the license issuer. 

Again, ministers of religion have been known to 
contend that if they do not marry candidates at once 
as scon as they apply, someone else—a justice of the 
peace perhaps—will do so. But this belongs to the 
type of reasoning that could block any chance of 
reform. It completes a vicious circle of irresponsi¬ 
bilities. 

Finally, the defense is often made that the partic¬ 
ular case under consideration was exceptional. Ap¬ 
plication was made, possibly, late in the evening, and 
there was no time to make inquiry about the two 
strangers who wished to be made man and wife. A 
doctor of wide experience says that not one in io of 
the emergency calls that come to him are really 
emergent at all. This is equally true of the emer¬ 
gency calls that come to the religious celebrant when 
he is urged to solemnize marriages without delay. 
Those who would evade the law or have something to 
conceal appear at unreasonable hours and demand 
immediate action. We have discussed this subject 
in its relation to license issuance,1 but it deserves an 
additional word here for the reason that the minister 
feels under greater obligation than does the license 
issuer to save human beings from the dangers of an 
immoral relationship. But within the marriage bond 
itself there can be immoral relations. If conditions 
precedent to marriage and still existing at that time 

Chapter VII, Hasty Marriages, pp. 162-164. 
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are radically wrong, the form of words does not con¬ 
stitute a true marriage. The words bless and give 
public recognition and sanction to conditions that are 
worthy of a blessing and to no others. Both church 
and state accept this fact in specifying certain mini¬ 
mum requirements that should be met before a mar¬ 
riage contract can be regarded as without serious 
impediment. Where these requirements are lacking, 
immorality is not prevented by a religious ceremony. 
The celebrant should be able to assure himself that 
these minimum requirements have been met. There 
is just one exception recognized by ecclesiastical law 
and by civil custom, and that is danger of death. 
Here haste may be fully justified provided the cele¬ 
brant is sure that danger of death exists. 

To state in even briefer form the main points bear¬ 
ing upon an individual minister’s relation to the mar¬ 
riage ceremony: He will not, save where danger of 
death or some other emergency equally grave exists, 
allow himself to be hurried into final action. The 
marriage license should be in his hands several days 
before the time of the wedding. Usually, the pre¬ 
liminary interviews should come even earlier than 
this. The statements made in these interviews, held 
separately with the man and the woman concerned, 
should be compared with the statements of the 
license. The use of a blank form facilitates such 
comparisons. When either candidate appears to be 
below the age at which parental consent can be 
legally dispensed with, first of all proof of age should 
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be demanded, and next conclusive evidence of pa¬ 
rental consent, whenever such consent is found to be 

necessary. For those only a little above the parental 
consent ages, parental objections, when there are any, 
may have to be weighed but they are not necessarily 
to be regarded as final. Applications from both 
young people and adults who are seeking to be mar¬ 
ried in a place where they are quite unknown should 
receive special scrutiny. Inherited disease or defect, 
intemperate habits, slight acquaintance between a 

pair who may have made up their minds to marry on 
the spur of the moment, are all things to be borne in 

mind. 
Moreover, it is natural enough that a minister who 

has, in preliminary interviews and at the ceremony, 
felt and shown a genuine interest in the fortunes of 
the two about to become husband and wife, should 
be turned to later during the two or three difficult 
years of adjustment that usually follow. Complica¬ 
tions often develop then that are best untangled with 
the help of a disinterested, clear-headed, and sym¬ 
pathetic third person. By virtue of his office the 
minister often has an opportunity to render this most 
valuable service, and he becomes the best of advisers 
when his own experience has been enriched by many 
such confidences and contacts. Taking then the 
logical next step, he is impelled by his knowledge of 
what is happening to unite himself with his fellows 
inside and outside his own denomination and to urge 
reforms in marriage procedure not only on the part 
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of the church but of the state as well. He becomes 
interested in better state laws, better marriage law 
administration, better instruction in the theological 
seminaries on the relation of the sexes and on the 
duties of religious celebrants. He is also ready to 
urge that the churches deal more promptly and more 
effectively with the commercial practices of the 
marrying parson. These are now to be described 
very briefly. 
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THE MARRYING PARSON WHEN does a religious celebrant become a 
marrying parson? In time, the churches 
will give their own answer to this question; 

when given, it will be the authoritative answer. The 
only distinction attempted here is a very simple one. 
Where we have found the same commercial practices 
among certain ordained ministers that we have found 
and already described as characteristic of certain 
civil officiants, there we have felt justified in assum¬ 
ing that these individual clergymen were marrying 
parsons. Marrying justices sometimes attempt to 
defend—they do defend, in fact—the worst of their 

own practices by declaring that these are quite as 
good as the practices of some of the preachers. 

But only a small minority among ministers of 
religion can be charged with commercialism, while 

many of the justices have allowed their eagerness for 
marriage fees, however earned, to become notorious. 
The difficulty is that, though few ministers are com¬ 
mercializing marriage ceremonies, the few who do are 
performing far more than their proportional share of 
such ceremonies. 

When a bishop, referring to a clergyman in his 
denomination who has no church and no parishioners, 
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must acknowledge ruefully, “ I suppose it is true that 
he has married more than three thousand couples”; 
when another minister without a charge is shown by 
our examination of records at the license office to 
have officiated in 76 out of 96 consecutive marriages; 
when still another—with a charge this time—had to 
leave town suddenly to escape arrest for performing 
ceremonies illegally, it seems reasonable to draw 
again an inference that has often been drawn before; 
namely, that the churches have a certain responsi¬ 
bility for the existence of the marrying parson. 

It is true that this type of celebrant is most in evi¬ 
dence in marriage market towns, especially in those in 
which no civil marriage ceremony is permitted by 
law, but the marrying parson's operations are not 
confined to these places, and in the examples of com¬ 
mercial practices here given these towns are not 
featured. 

I. COMMERCIAL PRACTICES 

The forms of clerical commercialism that have 
come to our attention are, as just stated, much the 
same as those already noted in connection with civil 
ceremonies. They include such practices as offering 
co-operative license clerks a share of the marriage fee; 
leaving a package of the minister’s cards with the 
clerk to be handed to candidates for matrimony; 
maintaining a desk in the marriage license office and 
selling marriage certificates there that are designed 
for framing; maintaining a room or establishing a 
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place of residence very near the court house; putting 
conspicuous signs outside this residence; employing 
runners or else personally soliciting patronage from 

strangers; dividing fees with taxicab drivers who 
bring candidates to be married; and helping those 

who apply to be married to evade the marriage laws 

of their state. 

A former marriage license clerk on the Pacific coast describes 

his plan of helping retired and needy clergymen by sending 

license holders to them for the marriage ceremony. One minister 

so favored was able at the end of 4 years to purchase a small 

ranch with his fees. Two other clergymen had offered to share 

with this clerk all fees received from candidates sent by him. 

Under another former license official in a large city of the 

Middle West a certain clergyman was allowed to perform cere¬ 

monies in the license office, and had a desk there where he sold 

unofficial marriage certificates suitable for framing. 

An officiant who formerly had been a circuit preacher estab¬ 

lished himself regularly in an unoccupied space at the court house 

of his home town in Iowa. His procedures led to a protest on the 

part of the local Ministerial Association, and the court-house 

authorities ordered him out. Later, he engaged quarters in a 

building directly opposite, where he tried to arrange with some of 

the other tenants to let him call upon them to act as needed 

witnesses at marriage ceremonies. 

A minister, after his retirement from active service, bought a 

house directly opposite one of the marriage license offices in a 

northwestern state and decorated this home with 3 signs. Two 

were hung at opposite ends of his front porch; the third was on a 

post in the center of his lawn. He complained to us that too 

many other ministers had now moved into the same neighbor¬ 

hood in order to avail themselves of the opportunity to perform 

marriage ceremonies. 
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In a Pacific coast city, one of the retired clergymen used to 

advertise in the telephone book that he would celebrate secret 

marriages. He also displayed a sign on his house, “Marriages, 

$2.00.” A wedding march was played so continuously upon his 

phonograph that the judge in the neighboring court house entered 

a complaint. This marrying parson has since left town. 

An evangelist in a southern city was interviewed as he loitered 

about the court house. If the people coming there looked at all 

like applicants for marriage licenses, he accosted them, explaining 

that he was a minister and would be glad to serve them. He 

spoke to us with indignation of one man who, after promising to 

come back to him for the ceremony, had applied to a Catholic 

priest instead. One candidate from the country had said that 

he preferred to have a justice of the peace officiate because a gold 

seal would be affixed to his marriage certificate by the justice; 

but this minister assured him that he was willing and able to do 

as much and more. Some candidates he married at his home, 

some in the record room of the court house, or in any other part 

of the building not in use. Of 97 consecutive marriage records of 

white candidates examined in the license office, this minister was 

entered as celebrant of the marriage in 32. 

The habit of splitting fees with taxicab drivers is 
especially characteristic of certain of the ministers in 
marriage market towns. As some of the more notori¬ 
ous of such places have been described, this and the 
other practices of marrying parsons who reside there 
will not be dwelt upon.1 There should be added, 
however, two examples of the ingenious attempts 
made by such parsons to overcome a legal provision 
or else to evade it. Neither one of these comes to us 
from a marriage market town: 

1 Chapter IV, Exploitation, p. 90. 
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A California clergyman who boasted to us that he had per¬ 

formed 247 marriage ceremonies the year before, but that only 

about 15 of these were for members of his parish, related one 

instance in which he had crossed the border into Mexico with a 

pair and had married them there because he had learned that the 

bride had not yet obtained a divorce from her husband. A lawyer 

had declared that a marriage in Mexico would be legal under the 

circumstances. 

A Protestant clergyman in an eastern seaport announced with 

some pride to our field agent that he was the marrying parson of 

the place. Most of the people he united in matrimony were not 

affiliated with any church, but, as he married more Catholics than 

Protestants, he was known far and wide as “the priest of Thun¬ 

derbolt Hill.” On one occasion, when he found that the license 

presented to him allowed the marriage to take place in another 

and adjoining township only, he explained to the pair concerned 

that he was willing to marry them there in a taxicab or on some¬ 

body’s porch. They chose the porch, and a storekeeper across 

the township line granted them the use of one for the purpose. 

One form of evasion has come to our attention a 
number of times. It consists of misdating the mar¬ 
riage certificate at the request of the marrying pair 

by entering upon it either an earlier or a later date 
than the true one. DeWitt Talmage wrote of this 
practice many years ago, 

Let ministers and officers of the law decline officiating at 

clandestine marriages. When they are asked to date a marriage 

certificate back, as we all are asked, let them peremptorily decline 

to say that the ceremony was in November instead of January, or 

decline to leave the date blank, lest others fill out the record 

erroneously.1 

1 Talmage, Rev. DeWitt: The Marriage Ring. Funk and Wagnalls, 
New York, 1886, p. 44. 
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There are two situations in which people may be 
justified in seeking to avoid publicity for the date of 
their marriage and in wishing that the date were 
earlier. These two involve cases of pre-matrimonial 
pregnancy and cases in which the pair have lived 
together and have been assumed by their neighbors to 
be married. We have discussed both situations in 
another chapter.1 T hough it is desirable in both 
that publicity be avoided, this does not justify a 
falsification of the record. When, on the other hand, 
candidates ask to have their certificates dated ahead, 
they do this in order to evade a law which in some 
states calls for an interval between the issuance of 
the license and the marriage. There is even less 
justification for a desire to evade this type of law, 
and falsification of the date is, in any case, an illegal 
act. 

Where ministers who have retired from service 
drift into practicing any of the forms of commer¬ 
cialism thus far described, it is a question for the 
churches to decide whether these men are not parti¬ 
ally excused, perhaps, by the lack of proper provision 
for superannuated clergymen. Even in the case of 
ministers still in active service it would appear that 
their congregations are sometimes ready to count 
upon marriage fees to supplement an inadequate 
salary. One minister, who advocates dispensing with 
the marriage fee altogether, wrote to us as follows: 

Chapter VIII, Clandestine Marriages, pp. 168-170. 
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There is an important economic reason why I am opposed to 

fees. I refer to the tendency to appeal to fees in defense of the 

shamefully low salaries paid to ministers. It is not unusual to 

hear the watchdogs of the church exchequer argue, “True, we do 

not pay him very much, but think of the fees he gets!” Which 

reminds me of the “big tips” calculation of the employer of sum¬ 

mer hotel labor. As my individual contribution toward the cor¬ 

rection of the economic status of the ministry, I feel that I ought 

to repudiate all fees. 

Whatever may be the decision of the individual 
minister of religion, it is impossible to feel, while 
respecting the motives of those who refuse marriage 
fees, that the fee is the chief cause, or (save in the 
case of the marrying parson) a cause at all of lax 

standards in the religious celebration of marriages. 
The trouble lies deeper in the lack of understanding 
on the part of many ministers of the positive content 
of marriage and of the celebrant’s relation to those 
who seek from him this service. There is a wonderful 
opportunity to serve society at this strategic point. 
The ministry’s true part in making marriage a greater 
success than it now is demands closer study than we 
are competent to give it, but it is evident that the 
mere avoidance of commercial practices is not enough. 
In fact, a minister’s failure even to recognize the out¬ 
standing social disqualifications of candidates who 
present themselves for the marriage ceremony will 
come in time, we believe, to be regarded by the 
churches as unfitting a man for the ministry. 
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II. UNSEEMLY SURROUNDINGS 

It is something more than a foolish convention, 
surely, which requires that the procedures incident 
to a marriage ceremony be conducted “decently and 
in order.” Whether failure to understand and live 
up to this standard is a mark of commercialism on 
the part of an officiating minister or whether it means 
nothing worse than bad taste would be difficult to 
say; but it is encouraging to find that a few minis¬ 
terial associations are now trying to organize a united 
attack by many denominations upon what they term 
“religious rites as publicity stunts.” They note that 
“there is growing up a custom of promoting a public 
marriage ceremony in connection with festivals, 
carnivals, and different kinds of shows. The obvious 
purpose of these events is to draw a crowd and in¬ 
crease attendance at amusement and entertainment 
projects.” They urge ministers everywhere to refuse 
to lend themselves to such schemes.1 

We have mentioned such public marriages as these 
under the heading of Exploitation. Business shows, 
radio expositions, department store broadcasting 
stations, food shows, entertainments for the benefit 
of a “worthy charity,” and police athletic meets are 
all guilty. Their promoters seem to have little diffi¬ 
culty in finding ministers willing to take part in the 
functions thus arranged. In one town, for example, 
where prizes were offered by certain merchants for 

1 Leaflet prepared by the Minneapolis Council of Churches. 
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the first June bride, 5 ministers officiated at weddings 
celebrated simultaneously a minute after midnight 
on June 1st in the lobby of the court house. 

Again, we find that some ministers are very care¬ 
less as to where they conduct a marriage ceremony. 
A clergyman without a charge who is also an under¬ 
taker writes about ceremonies in his funeral parlors 

as follows: 

Yes I have performed many wedding ceremonies in these par¬ 

lors which is like church parlors as it is a chapel. I have my 

downtown study at these parlors; have been a chaplain of this 

mortuary for thirty years and a manager, when any people can¬ 

not find me in one place they come here. We do things in-- 

a little out of the ordinary. . . . I have married people more out 

of the ordinary than these parlors. I remain in the Master’s 

Service. 

Manifestly, the state as compared with the churches 
is relatively powerless in an attempt to deal with any 
such commercial or non-social practices as have been 
described in this chapter and the preceding one. The 
state cannot discriminate against any religious de¬ 
nomination whatsoever because it is small, or little 
known, or because it has no very strict rules concern¬ 
ing the qualifications of its clergy. The remedy must 
rest with those denominations that are jealous for 
the good name of all their accredited representatives, 
and with the church federations and ministerial 
associations of communities that are now facing 
these non-social attitudes toward marriage. The 
marrying parson is seldom disciplined at present by 
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the denominational body to which he belongs. We 
know of only one instance in which a clergyman has 
been unfrocked for his commercialization of the 
religious celebrant’s function. 

It is true, as we have been at pains to point out, 
that only a small minority of the clergy are marrying 
parsons, and that, considered as a whole, ministers of 
religion have shown far more conscience in their 
attitudes toward marriage than have the civil offi¬ 
ciants encountered in this study. But unfortunately, 
though only a minority of ministers are conspicuously 
careless, those who belong to that minority are per¬ 
forming, as already indicated, far more than their 
due share of marriage ceremonies. 

One thing is certain. When the churches begin to 
deal more thoroughly not only with the marrying 
parson but with the other social considerations 
relating to marriage, they will be the most powerful 
and most beneficent single factor in bringing about 
the reforms in procedure advocated in this book. 

19 289 





PART IV 

SUPERVISION AND ENFORCEMENT 





CHAPTER XIV 

RECORDS AND PENALTIES ONE OF the arguments against allowing com¬ 
mon law marriage, as it is called, to circulate 
on a parity with licensed and ceremonial 

marriage is the fact that, under any such double 
standard, statutory law and its public administra¬ 
tion can regulate the one and not the other. A com¬ 
mon law marriage is an unlicensed and unrecorded 
marriage. It is an anachronism, as we have said 
before, that such marriages continue to be recog¬ 
nized in half of our states today. A further argument 
against them is this: a licensed marriage on the date 
of its celebration, or as soon thereafter as the re¬ 
quired return is made to the license office, becomes a 
matter of permanent, official record, while a marriage 
based upon consent alone remains so nebulous, so con¬ 
fused and undocumented, that the courts of the very 
states that still grant recognition to it have difficulty 
in deciding what constitutes a common law marriage 
and what does not. The decisions of no two states 
are in entire agreement. 

What are the practical advantages of a permanent 
record of every marriage made at the time it takes 
place, with the state as custodian of the record? In 
1917, the Massachusetts Bureau of Vital Statistics 
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analyzed the advantages in terms of that state’s own 
legal regulations. Details vary somewhat from state to 

state, but substantially they are in all the states much 
the same. According to the Massachusetts Bureau, 
permanent official records of marriages are needed: 

1. As evidence of marriage, in order that a widow may obtain 

her lawful share of her husband’s estate. 

2. To prove legitimacy of heirs. 

3. As evidence upon which to correct the marital condition of 

the deceased in a record of death. 

4. As evidence of a mother’s right to dependent aid. 

5. As evidence upon which a widow may obtain compensation 

for the death of her husband, as provided by the Workmen’s 

Compensation Act. 

6. As evidence of the right of the widow of a soldier, sailor, 

policeman, or fireman to receive a pension from the federal or 

local government. 

7. In proceedings for divorce or separation, the marriage of the 

complainant to the defendant must be established. 

8. A record of a second marriage contracted while the first is 

yet undissolved is prima facie evidence upon which may be 

granted a decree of divorce of the first marriage. 

9. As evidence of a previous marriage from which the de¬ 

fendant has not been released by divorce or death, in proceedings 

to annul a subsequent marriage. 

10. As evidence of bigamy for the purpose of prosecution. 

11. As evidence upon which to change the record of birth of 

an illegitimate child. It is customary when the parents of an 

illegitimate child subsequently marry to permit them to file a 

certificate of birth of such a child from which it shall appear that 

the child is legitimate—as it becomes after the marriage of its par¬ 

ents under the provisions of Revised Laws, chapter 133, section 5.1 

1 Seventy-sixth Annual Report on the Vital Statistics of Massa¬ 
chusetts for the year 1917. Commonwealth of Massachusetts, 1919, 
p. 47. 
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It is possible to establish the fact that a marriage 
ceremony has been performed without producing an 
official record, but the process is both difficult and 
expensive. 

I. THE SOCIAL CONSEQUENCES OF INCOMPLETE 

MARRIAGE RETURNS 

Responsibility for making to the license office a 
“return,” as it is called, of every marriage solem¬ 
nized rests upon the one who officiates at the mar¬ 
riage, with the exception that, in the case of members 
of religious bodies which dispense with a celebrant 
at the ceremony, there are several different ways pro¬ 
vided for making the return, of which the best would 
seem to be the one that makes the clerk of the meet¬ 
ing or keeper of the records of the congregation 
responsible. Most states prescribe some penalty for 
failure on the part of the officiant to make this return 
within a stated period, varying from 3 days to 3 
months. In 3 states—Maryland, Georgia, and Ohio 
—if the banns have been published no license need be 
required of the candidates, and the return with its 
necessary data is the sole responsibility of the relig¬ 
ious celebrant of the marriage. Under these condi¬ 
tions, any failure on his part to make a return to the 
proper public official has all the possible disadvan¬ 
tages listed by Massachusetts, together with others 
more exclusively social in character. The license 
office is unable, of course, to follow up and complete 
the record of a marriage of which it has had no ad- 

295 



MARRIAGE AND THE STATE 

vance knowledge. This is all the more unfortunate in 
that, consciously or unconsciously, there sometimes 
appears to be a good deal of reluctance on the part 
of custodians of religious records to duplicate their 
church entries by forwarding a return to the strictly 
secular public office.1 More and more they have 
learned to comply with this regulation, but tradition 
has a strong hold on some minds. For centuries the 
only parish records of births, deaths, and marriages 
were church records. 

A widow with two children, who resides in New Jersey, applied 
there for a mother’s allowance. She was required to supply a 
certified copy of her marriage certificate, and wrote to the license 
office in the state and town in which she had been married asking 
that this copy be forwarded to her. But it was found that no 
return of her marriage was on record. She then journeyed to the 
place herself, and gave the name of the priest who performed the 
ceremony and of the sexton who witnessed it. Neither priest nor 
sexton, however, could remember an event of many years before. 
Finally, the priest allowed the license issuer to search through the 
church records. In a large envelope containing baptismal records 
the state’s license was found. No return had ever been made. 

A deputy license official reports the difficulties in which he 
found himself about his own marriage. It was celebrated in a 
Nebraska town by an evangelist who did not reside there. Three 
months later, the bride and bridegroom, who had moved to 
another state, wished to sell a piece of property. The title 
guarantee company reported that the marriage was found to be 
unrecorded, and that no sale could be effected without a tran¬ 
script of this record. After much trouble and considerable expense 
the evangelist was found in Mississippi. He had lost the license. 

1 See quotation from Gasparri on p. 246. 
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Another one had to be procured and forwarded to him for signa¬ 

ture before the incident was closed. 

Another license issuer in another state discovered, 
when he took up the duties of his office, that many 
licenses had been issued for which no marriage returns 
had ever been received. As two of these were cases 
in which he knew that the marriages had taken place, 
he wrote to all the candidates in the group and asked 
them to send him the names and addresses of their 
officiating celebrants. One priest, it was discovered, 
had solemnized 22 of these marriages; another, who 
had died since, had celebrated 11. The attorney 
general of the state ruled that the church records 
for such of these ceremonies as were entered on the 
church books only might not be accepted as legal 
records, but that unofficial copies could be filed with 
the license issuer.1 

A news item from a Pennsylvania town reported the discovery 

by its marriage license issuer that, of 3600 licenses issued in the 

county during 1925, over 800 were unreturned in March, 1926. 

We wrote to the official concerned, who replied: “The facts set 

forth in the newspaper clipping are entirely correct. Since that 

time, however, we have received a large number of returns; for 

example, I have before me now eighteen returns from one 

Catholic priest in the city of -, dating back as far as 

November, 1923. There is no doubt in my mind but that the 

newspaper article brought these returns to my office.” 

1 With respect to the license issuer’s duty to report such cases of 
neglect as these to the district attorney, see Chapter III, The License 
Issuer, pp. 73-74. 
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Disinclination or, more often, unintentional neg¬ 
lect on the part of religious celebrants to send marriage 

returns to the proper office within a reasonable time 
is not confined to them. Civil officiants are some¬ 
times the offenders. One license issuer reports that 
the most careless officiant in his district is a judge of 
the superior court. On one occasion, when he filed 

several returns 8 or 9 months after the marriages had 
been solemnized, the issuer expostulated with him. 
There have been instances of the receipt of a return 
by this license office 5 years after the ceremony. 

Such delay on the part of those who officiate at 
marriages suggests one of the reasons for a procedure 
now becoming quite common. This is a “follow up” 
sent from the license office after a given interval. 

Suggested forms to be used for this purpose will be 
found in an appendix,1 but it should be noted here 
that an inquiry from the license office sent to the one 

performing the ceremony (when his identity is known) 
or to the candidates when no intended celebrant’s 
name has been reported, serves several very useful 
purposes. If the candidates are notified that their 
marriage is not a matter of record, pressure is often 
brought to bear upon the delinquent officiant to make 
the public record complete. If, on the other hand, 
no marriage has taken place, that fact can be noted 

on the record. Such a follow-up of unreturned 
licenses is so important that it should be required by 
law. By the forms we suggest for applications for 

1 Appendix A, p. 355. 
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marriage licenses candidates are required, if possible, 
to state the name of the intended officiant. This not 
only facilitates follow-up procedures, but it makes 
unnecessary the law still in force in 12 states under 
which solemnization to be legal must take place in 
the district in which the license is issued. The latter 
requirement is a hindrance to persons who may 
quite properly wish to be married in a different dis¬ 
trict from the one in which they obtain their license.1 

Why should the life of a license be limited? Such 
a limit is established by law in only 7 states at pre¬ 
sent, but a time limit makes it far easier for issuers to 
follow up missing returns on licenses and to secure 
the custody of any licenses still unused that might 
otherwise be put to illegitimate uses. 

If a license has a time limit after the expiration of 
which, in case there has been no marriage ceremony, 
it ceases to be valid, there are advantages in making 
that limit a brief one—of not more than a month, 
say, or two months. Returns made promptly are 
doubly valuable. Where the legal requirement was 
for a return within one month, we found that more 
than 90 per cent of all the licenses recorded as issued 
had become complete marriage records within that 
period. Some of the remaining 10 per cent were ac¬ 
counted for by the fact that the candidates had 
changed their minds. Places requiring a return within 
10 days made an even better showing. The record 
made promptly gains unquestionably in accuracy. 

1 See Chapter VIII, Clandestine Marriages, p. 185. 
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A follow-up within a short period would have 
saved in part, at least, some of the serious social 
complications that have been brought to our atten¬ 

tion. Women from foreign countries and accustomed 
there to a compulsory civil marriage, to be followed 

or not as they may prefer by a religious ceremony, 

are easily confused by license issuance procedures 
that they sometimes mistake for a civil marriage. 
It follows that they think they are married when 
they are not. This fact was challenged in one city, 

but such misunderstandings had been reported in 19 
of the cities visited by us. These 19 were in 11 dif¬ 
ferent states. As our informants were persons 
thoroughly familiar with the circumstances, it seems 
reasonable to conclude that the situation is not a 

wholly uncommon one. Sometimes the man and 
woman involved are both misled; sometimes the 
man knows better and deceives the woman deliber¬ 

ately. 

The license issuer in a California city reports an application 

for a marriage license from Tony C-, an Italian, and his 

wife. Both were known to the issuer as the parents of three 

children, the oldest of whom was 13 years old. When asked what 

he could want with a license, Tony explained that he had pro¬ 

cured one many years before and that he and his wife always 

supposed they were married. But recently he had been told that 

a license was not enough. 

A somewhat similar case was reported in Chicago. There the 

pair thought that the license was a marriage certificate; they 

had framed it and hung it on the wall. One day a neighbor who 

saw it told them of their mistake, and 17 years after it had been 
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issued the license was exchanged for a new one, preparatory to 

having a marriage ceremony performed. 

A Norwegian woman came to this country years ago to marry 

her fiance here. Twelve years later she advised a widow, a 

friend of hers in Norway, to come too. This widow brought two 

daughters with her, and the families combined their households. 

Soon, however, the husband of the first woman fell in love with 

one of the daughters of the widow. Thereupon he informed his 

wife that they were not married, that the document she had 

regarded as a marriage certificate was only a license. 

An Italian woman in one of the New England states was 

deserted by her husband shortly before her first baby was born. 

A license had been taken out by the pair, but it transpired that 

there had been no marriage ceremony. The woman had been 

assured that in America the license was enough. 

It might be claimed that if common law marriage 
had been recognized in the state issuing the license 
this deserter could have been extradited, provided 
he could have been found elsewhere, and that he 
could have been brought back and punished. But 
New York still has common law marriages, and in 
cases similar or even more serious—bigamy cases, 
for example—the authorities in that state have not 
been willing, as a rule, to get redress for a common 
law wife through extradition proceedings. 

A prompt follow up of all licenses from the issuer’s 
office gives the supposed wife definite knowledge of 
where she stands and gives it before she finds herself 
the mother of several children, perhaps, and rela¬ 
tively helpless. A group of cases has been reported 
to us in which women learned for the first time that 
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they were not married when they applied for an order 

to secure support from their husbands and were asked 
to bring a transcript of their marriage record from 

the license office. Similar discoveries have been made 
when women have sought an annulment of their mar¬ 
riage. 

For reasons that are obvious enough and need not 
be dwelt upon here, the value of marriage records, 
like that of records of births and deaths, is greatly 
enhanced if copies are forwarded regularly to the 
State Bureau of Vital Statistics and are there kept 
in a permanent file. Seventeen states have no pro¬ 
vision for centralized state registration of marriages 

at present. 

II. BLANKS AND RECORD FORMS 

We advocate in the next chapter special state 
supervision over all state functions relating to mar¬ 
riage, preferably in charge of a branch of the State 
Bureau of Vital Statistics. One of the duties of such 
a governmental office would be to provide proper 
blanks and forms for marriage license issuance and 
recording. In fact, good supervision is almost im¬ 
possible without good record keeping. Many of the 
forms now in use are inadequate. Adopting the best 
features of these, however, and adding to them others 
that conform to the changes in legislation and ad¬ 
ministration advocated in these pages, we print a set 
of suggested forms in Appendix A. 

Form A, the most important of these, is an applica- 
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tion for a marriage license. It should be made out in 
duplicate, and the original, which remains per¬ 
manently in the license office, should have the fact 
of the marriage and certain other details endorsed 
upon it later. After all these entries have been made 
the duplicate should go for inspection and perma¬ 
nent filing to the state bureau supervising marriage 
license issuance. 

This form and Form C, the marriage license, pre¬ 
sent the data about both applicants for a license in 
parallel columns. When both candidates live in the 
same marriage license district in the state, or when 
one or both of them live outside of the state, the one 
application form and the one license form, with the 
2 columns filled out, serve for both the bride and the 
bridegroom. When they live in different license dis¬ 
tricts of the same state, 2 application forms and 2 
license forms must be used, each having only one 
column filled out—one the column for the bride, the 
other the column for the bridegroom. In each case 
the name of the other partner to the marriage is filled 
in, in order that a license issued for marriage to one 
person may not be used for marriage to another. 

Form B is a receipt to be handed to candidates 
when their application for a license is filed. It shows 
the number of their application. The applicant must 
after 5 days present this receipt to the license issuer 
in person or mail it to him. The license will then be 
issued if no valid objections have been made. A 
large receipt form, rather than the card now used in 
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some offices, is suggested in order that there may be 

room to print thereon a full summary of the mar¬ 
riage law requirements and the penalties for their 

violation, in so far as these concern candidates. 
Form E is a return envelope addressed to the 

license issuer. In it he places the marriage license 
delivered to the candidates. The envelope bears on 
the outside, across its end, a warning to the officiant 
(or witnessing clerk of meeting, where the marriage 
is one without an officiant) that there must be a 
prompt certification, returned to the license office in 
this envelope, of the fact of the marriage. 

We have seen that not all licenses are used, and 
that some candidates mistake a license for a mar¬ 
riage certificate. 7'he difference is explained on the 
face of the proposed license, Form C. When the fact 
of a marriage is properly reported to the license office, 

the date on which the return is received should be 
entered at once in the space for it on Form A. 

The other forms given in Appendix A, including 

those for follow-ups, are self-explanatory. Just a 
word should be added, however, about the impor¬ 
tance of a system of prompt and accurate indexing 

under the names of both candidates. In some offices, 
indexing is many months behind; in others, only the 
husband’s name is indexed. Where, therefore, a mis¬ 
take has been made in spelling the husband’s name, or 
where a false name has been given by the man, the wife 
whose name has never been indexed may find herself 
without any documentary evidence of her marriage. 
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III. PENALTIES 

This study of marriage law administration draws 
near its close at a time when the country is beginning 
to awake to the necessity of better law enforcement 
as one of its outstanding needs. The American Bar 
Association recently devoted an important part of its 
annual meeting to the subject of enforcement; citizens 
have organized in different cities to study and report 
upon the causes and treatment of crime; state com¬ 
missions have been appointed; one of the large law 
schools has launched a detailed study of the lower 
courts of its community. No one can anticipate the 
outcome of these activities, but from our own limited 
field of study we should expect it to center attention 
upon the punishment and prevention of so-called 
minor offenses. There is the possibility of prevention 
in every step taken toward better public administra¬ 
tion; there is the possibility of prevention, too, in the 
prompt imposition of penalties, wherever penalties 
have been so well devised as to be enforceable. 

Though some officials that we encountered were 
plainly striving against odds to carry out the spirit 
and intent of their state’s marriage law, so few prose¬ 
cutions followed the large number of violations that 
we endeavored in our interviews to discover the 
reasons for the discrepancy. It almost seemed that 
the marrying justice already quoted who had said, 
in effect, that we marry them “down here” and they 
divorce them “up there”—pointing in the direction 
of the courts—had summarized the whole situation. 
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The first reason given for failure to prosecute 
flagrant violations of the law was the belief repeatedly 
expressed that, after people had actually been mar¬ 
ried, the damage had been done and it was best, 
therefore, to let the matter drop. We were told that 
interested parents, though sometimes they took the 
opposite view, were often the first to object to prose¬ 
cuting the offender. But when a parent wishes to 
prosecute there would seem to be a different set of 
obstacles to contend with. This is well illustrated 
by a case reported by a policewoman in California. 

Carrie F-, aged 14, living in A-, came to her 

teacher when school opened and asked to be excused, as her 

brother wished to take her to B-, a large city between 

fifty and sixty miles away. But a young man who was not her 

brother was waiting for her across the street in an automobile 

to take her to the city and seek a marriage license there. The 

two gave Carrie’s age as 18, and the license was issued. The girl’s 

brother, accompanied by a policewoman who reported this case 

to us, followed promptly to the city, though not soon enough to 

prevent the marriage. When they reported their grievance to a 

representative of the District Attorney’s office, he interrupted 

their story with the statement, “ I can do nothing for you. You 

will have to employ a lawyer to annul the marriage.” Accord¬ 

ingly a lawyer was engaged. But he felt that the presence of the 

mother was necessary to swear to the bride’s real age. When the 

mother made the journey, she and her son were informed that 

they would have to take the matter up in their home town of 

A-, and ask the District Attorney there instead of in the 

city to swear out a warrant for the arrest of the man. Returning 

to A-, they were told at the District Attorney’s office 

that the man in the case could not be arrested until it had been 

established whether the girl went with him of her own accord 
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or not, and that, in any event, the matter would have to be dealt 

with in the city in which the license was issued. In the end the 

mother became so worried and confused that she gave up. The 

pair lived together about six months, then the man deserted. 

Carrie is back in A-again trying to support herself and 
her baby. 

Soon after our book on Child Marriages was pub¬ 
lished, one newspaper editorial took the position that 
the courts could end the marriage of children at any 
time if they would act. Judges who hear divorce and 
annulment cases need only report to grand juries in¬ 
fractions of the marriage law, as revealed at these hear¬ 
ings, and the grand juries need only make the license 
issuers and the civil officiants and religious celebrants 
obey the law. In Alabama, however, an attempt had 
been made to bring divorce records before the grand 
jury in a search for indictable offenses charged and 
sworn to in the course of divorce proceedings. It 
was found that in cases of perjury the jury usually 
yielded to urgent appeals from friends of the parties 
involved and did nothing about it. Massachusetts 
has a law which specifically allows judges in divorce 
cases to refer admitted or established violations of 
law to prosecuting officials, but these officials have 
hardly ever acted upon the information. 

This suggests the second reason often assigned for 
few prosecutions; namely, the assumption of most 
officials charged with bringing offenders to justice 
that when there has been a violation of law in mar¬ 
riage cases the injured husband or wife, or some 
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third person aggrieved must always bring the com¬ 
plaint. But from a broader point of view it would 

appear that the state itself is quite as much involved 
as any individual can be. When a slack-twisted 
marriage administration allows pretty much anything 
to slip through at the license issuing office, society suf¬ 
fers, and it is society that suffers even more vitally 
when any form of falsification and perjury goes un¬ 

punished and unchecked. 
This question of perjury constitutes a third reason 

for the small number of prosecutions. Any act of 
misrepresentation or of “ deceptively altering ” is falsi¬ 
fication. Perjury is that form of falsification which is 
accompanied by an oath or solemn affirmation taken 
in the course of judicial or official proceedings. The 
survey made of criminal justice in Cleveland found 
that out of 3,000 common pleas cases analyzed 27 
were for offenses against public justice, of which 20 
were for bribery and 7 for perjury. “ In view of the 
firm conviction of the bench and bar that perjury 
and subornation of perjury are common, this showing 
of less than one per cent charged with such crimes is 
significant.” But of these 27, 15 were dismissed 
or no bill was found, 10 were either acquitted or 
“nolled,” 2 were found guilty, one was paroled, and 
one of the 27 was punished.1 

1 Criminal Justice in Cleveland. Reports of the survey of the adminis¬ 
tration of criminal justice in Cleveland, Ohio. Cleveland Foundation, 
1922, p. 338. 

See also the country’s total prison population as given in the United 
States Census Report on Prisoners, 1923, p. 50. Of the 109,075 pris¬ 
oners, 16,580 were burglars, and 171 were perjurers. 

308 



RECORDS AND PENALTIES 

A juvenile court judge in Illinois reported to us 
that in practically no case could a conviction be 
secured for perjury. ‘‘The jury would not see that 
the man who swore falsely in applying for the license 
had done anything wrong, since he did not take 
property or do violence to anyone/’ In another 
part of the country, an assistant district attorney 
was even more emphatic: “Juries are used to lying 
and will not convict people for perjury/’ 

This question of the sanctity of an oath has wider 
bearing than have the forms of falsification and per¬ 
jury with which we are here concerned, but these 
forms too are important. They relate first of all to 
misrepresentation of ages.1 Out of 65 prosecutions 
for falsification—the total number of which we were 
able to find any trace during a period of field work 
and of correspondence covering 7 years in all—52 
were prosecutions for giving a false age at the license 
office. In 18 of the 52 the charge was falsification, 
in 34 it was perjury. But it must not be inferred 
that age falsification is the only difficulty. People 
also swear falsely at the license office with regard to 
their real names, their real place of residence, their 

1 The author of a paper on “Early Marriages—Perjury” in The Vir¬ 
ginia Law Register for June, 1925, says: “ In the experience of the writer 
there have been five cases of direct perjury in the obtaining of marriage 
licenses within the last two years and in which the parties guilty of per¬ 
jury seemed to look upon it as a joke. . . . The writer is aware of 
two of the cases in which people of more than ordinary intellect swore 
directly to the fact that a girl was over 21 years of age in order to get a 
license when the fact was that the girl was under 18, and the men who 
made the oaths knew the fact. Both men have been indicted and will 
probably be sent to the penitentiary unless the jury takes the view as we 
knew it did in one case that it was a sort of joke. . . .” 
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race, and their marital status. They claim to be 
single when married or else suppress the fact of a 
previous marriage followed by a divorce. All of 
these forms of misrepresentation were illustrated by 
one or two cases each in the 65 prosecutions re¬ 

ferred to. 
This, then, is the situation. Action after a mar¬ 

riage has been consummated seems to relatives un¬ 
pleasant and to juries and officials unimportant or 
futile. Perjury in connection with a marriage is not 

usually regarded by law departments as an offense 
against the state, and even if it were so regarded the 
legal procedure in perjury cases is clumsy and anti¬ 
quated. There must be a jury trial, intention must 
be proved, and the accused, if found guilty, receives 
a severe sentence. What can be done about it? 

The first suggestion to be made relates to preven¬ 
tion and is one that has already been put forward 
in these pages.1 If, as is evident, everyone finds it 
difficult to punish after the event, why not prevent 
the original error? Our people have been taught 
to believe that they can do and say whatever they 
please in a marriage license office. Why not convince 
them that they are mistaken by requiring them to 
produce the evidence that they are qualified to re¬ 
ceive the state’s full sanction to marry? As regards 
demanding proof of age for all who might conceiv¬ 
ably be below the minimum ages, we have shown 
here and elsewhere that such evidence is easily pro- 

1 Chapter VI, Youthful and Child Marriages, pp. 141-146. 
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duced.1 As regards the other matters it is not so 
easy, but far from impossible. When, in fact, licenses 
come to be issued, as they should be, in the home 
districts of the candidates, it would become simple 
enough. Credible witnesses could then be procured 
without difficulty to testify to residence, race, and 
marital status.2 

A number of license issuers are already alive to the 
importance of requiring that the statements on their 
licenses shall agree with the facts, though many of 
them still treat the affidavit as a substitute for any 
real verification. A number of issuers are also ready, 
though these too are in the minority, to take the 
initiative in instituting proceedings against candi¬ 
dates who have made false statements. It used to be 
said in the child welfare agencies of the country that a 
society for placing neglected children in family homes 
was not worth its salt unless occasionally it found 
itself prepared to face habeas corpus proceedings in 
court. The same might be said of a license issuer who 
has never been willing to risk becoming the defendant 
in mandamus proceedings by refusing to issue a mar¬ 
riage license to those not qualified to receive one. 

It is true, however, that no amount of vigilance 
on the part of the license issuer will protect the state 
and the public from occasional imposition. The 

1 Our fullest statement about this will be found in the chapter on 
Proof of Age in Child Marriages, pp. 117 ff. 

2 For the relatively few cases in which license issuance in the home 
districts of the candidates cannot be required, see Chapter IX, Evasive 
Out-of-State Marriages, p. 208. 
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amount of falsification can be greatly reduced; it 
cannot be done away with altogether. There are 
penalties and there should be, but it is a mistake to 
make these too severe. The Cleveland study of 
criminal courts already quoted, while recognizing 
the indifference of court and public, feels that the 

severity of the perjury statute is “a partial explana¬ 
tion of the paralysis of its enforcement.” In the 

marriage law field the remedy for this situation is the 
elimination of perjury from the list of marriage law 
offenses and the substitution of falsification.1 Mini¬ 
mum penalties named in the law for that offense 
should be so gauged that they will not discourage 
the bringing of complaints and will not deter juries 
from finding a verdict of guilty.2 

For violations of the marriage statute by license 
issuers and celebrants whose duties are there defined, 
more severe penalties would seem to be justified. 
They are authorized by the state to perform an im¬ 
portant function and are directly responsible to the 
state for its proper discharge. In some states, notably 
in North Carolina, issuers who grant marriage li¬ 
censes to persons under the age of 18 years without 
parental consent are required to forfeit to the parents 
a sum of money named in the law. In that state the 

1 At present 12 states and the District of Columbia declare marriage 
law falsifications to be perjury, and 18 other states specify penalties for 
falsification in their marriage laws. 

2 The Children’s Code Commission of Kansas proposed in 1921 that 
false swearing in marriage license applications be made punishable by a 
minimum fine of $500. Juries would probably regard this sum as too 
large. 
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forfeit is $200. Other states require “a sum not to 
exceed $1,000.” 

The last suggestion of all under the head of penal¬ 
ties is the most important one; namely, that the 
public conscience not only with regard to marriage 
law offenses but offenses against justice in any and 
all of its ramifications needs to be aroused. That 
conscience stirs in its sleep occasionally. Let it wake 
up and pay attention to the so-called minor offenses 
with which this section of our subject is concerned, 
and the grosser offenses will not happen nearly so 
often; there will be fewer bigamy and annulment 
proceedings and even fewer divorces. 



CHAPTER XV 

STATE SUPERVISION IT SHOULD be evident from our description in 

Part I of the marriage license offices visited and 
corresponded with that there is great unevenness 

in the way in which marriage laws are enforced in this 
country at present. There is good administration 

in a few places; there is issuance for revenue only in 
a good many; there is honest but uninformed issu¬ 
ance in a large majority. And almost everywhere 
the license issuer, whatever his other official duties 
may happen to be, is singularly without guidance and 
supervision in the discharge of this one. Manifestly 
a federal law would be no remedy for such a situation. 
With administrative headquarters at Washington 
skilful guidance and supervision affecting marriage 
license issuance in our more than six thousand offices 
in 48 states would be practically impossible. 

It is true that we have centralized state registra¬ 
tion of marriage now in nearly two-thirds of our 
states, but we shall see that visitation, inspection, 
instruction, and stimulation from the state bureau 
of registry is almost an unheard of thing. It is here, 
therefore, in the development of state supervision 
rather than in any attempted federal control, that 
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the main advance in marriage administration during 
the next two decades will have to be made. 

Local administration, of course, is a prime neces¬ 
sity in the granting of marriage licenses. But where 
any important administrative task must be adapted 
to the social needs of the individual citizen, one way 
of avoiding a too rigid legislative control of his per¬ 
sonal well-being is to provide good administrative 
supervision of that public function. It is character¬ 
istic of effective state supervision that it renders more 
law or too much law unnecessary. The two forms 
of control that here concern us—local and state- 
are in no sense rivals; they develop side by side. As 
soon as a county government finds its task growing 
complex enough to require separate departments of 
administration, it can acquire new mastery of the 
situation and new powers of growth through the co¬ 
ordinating hand of the state. Our county school 
systems have not suffered because state supervision 
has become a specialized task in the teaching pro¬ 
fession. The local public health service prospers 
wherever there is a strong state board of health with 
adequate powers of supervision. There must always 
be a nice adjustment of state procedures to local 
needs, but within state boundaries such adjustments 
are altogether practicable. We believe, furthermore, 
that no new department of state government need be 
organized in order to develop an effective state super¬ 
vision of marriage license issuance. Before describing 
the method by which this might be achieved, it will 
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be necessary, however, to make a brief examination 

of the present situation. 

I. EXISTING SUPERVISORY POWERS 

We have seen that marriage license issuance, though 

in a few states it is the responsibility of the city, 
town, or township, is usually a function of county 
government. In 40 states it is the county that as¬ 
sumes this task, and the county system will be the 
only one considered at this point. As a matter of 
fact a combination of the city and the county system 
in any state that found such an arrangement more 
convenient would not materially affect plans for 
supervision. There is a sense in which any official 
becomes a supervisor who is charged with the duty 
of license issuance and has assistants to whom he 
must delegate a part or the whole of this service. 
Our concern here, however, is with state supervision 
alone, and we find that today the only supervisory 
powers exercised over marriage administration are 
implied powers. 

Thirty-one states now require the reporting of all 
marriages to the state registrar of vital statistics, 
who is usually the head of a bureau in the state de¬ 
partment of health. In most of these states the 
registrar is also charged with the duty of drafting 
for the issuers the marriage license forms and certifi¬ 
cate forms in use. It is from these laws requiring 
state registration and standardized forms that the 
small degree of supervision now discoverable has been 
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inferred and exercised, though supervision of any 
kind is still exceptional. 

First during our field visits and in 1926 by letter, 
we made inquiry about marriage registration in the 
29 states which then had some form of it. Each 
registrar was asked whether in his opinion his state's 
laws gave him any implied power of supervision over 
the marriage license offices of his state, or whether 
his advice to issuers was confined to registration only. 
From 9 states no reply was received to our specific 
inquiry. From 15 the replies indicated that no super¬ 
visory powers were being exercised. From 5 states we 
received reports of a limited degree of supervision. 
These 5 reports are summarized here as follows: 

Connecticut replied, “We are frequently called upon by 

registrars for advice in ruling in regard to the issuing of marriage 

licenses.” 

Virginia’s State Registrar wrote in 1925, “While I am not sure 

that we have any legal authority over those who issue marriage 

licenses, we are assuming such authority and are securing good 

co-operation on the part of the clerks of the counties and of the 

cities who issue licenses. ... By our supervision we have 

been able to secure a very marked improvement in the accuracy 

and completeness of our records. . . . We are also inducing 

some of the clerks to make inquiries themselves before making 

their reports [in the case, that is, of outstanding marriage 

licenses for which no return has been made]. We detect errors 

also from time to time in the actual transcribing and secure 

missing information or corrections from the clerks. It is very 

rarely that they do not reply promptly and courteously to our 

inquiries. The very fact that our office is supervising and 

scrutinizing their work is making them more careful.” 
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A Massachusetts law requires every license issuer to post a 

list of impediments to marriage. The term impediment is inter¬ 

preted broadly in this list, which is supplied to each license office 

by the Secretary of the Commonwealth. A representative of the 

Massachusetts State Department writes: “While the Division of 

Vital Statistics of this Department does not send out in book 

form the instructions relative to the issuing of marriage licenses, 

as does the office of registrar in New Jersey, it is in close touch 

with the local officials throughout the Commonwealth, and nearly 

every case involving a question as to the regularity or the inter¬ 

pretation of the statues or even the law in general is referred to 

this office for advice before the clerk issues the license. The five 

day [advance notice] law permits this investigation before the 

license is issued." 

New York State has provided little supervision in the past, and 

that little seems to have been limited to those cities or towns in 

which the marriage license issuer has also acted as registrar. The 

State Registrar wrote in 1925, “We are frequently called upon 

by these city and town clerks ... to advise them in mat¬ 

ters relative to the law. Such advice is given as a matter of 

accommodation. . . ." In 1926, however, the State Com¬ 

missioner of Health was given authority to report violations of 

the marriage law to the district attorney, who shall then start 

prosecutions. 

New Jersey has a stronger explicit provision for state super¬ 

vision of marriage license issuance than any of the foregoing 

states. It provides that “instructions and explanations . . . 

to persons having duties to perform" under the marriage law 

shall be sent to all marriage license issuers by the State Bureau 

of Vital Statistics. The still broader supervisory powers which 

that bureau would like to have are shown in this proposed meas¬ 

ure introduced at a recent session of the legislature: 

“The State Department of Health is hereby charged with the 

thorough and efficient execution of the provisions of this act 

in every part of the State and is hereby granted supervisory 
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power over officers issuing marriage licenses, to the end that all 

of its requirements shall be uniformly complied with. Duly 

accredited representatives of the Department shall have author¬ 

ity to investigate cases of irregularity or violation of the act, and 

all registrars of vital statistics and licensing officers shall aid them, 

upon request, in such investigations. Any local registrar of vital 

statistics or licensing officer who, in the judgment of the State 

Department of Health, fails or neglects to discharge efficiently 

the duties of his office as set forth in this act may be forthwith 

removed by the said department, and he shall be subject also to 

such penalties as are provided by this act.” 

The State Registrar issues a pamphlet of instructions to mar¬ 

riage license issuers. He is also in the habit of calling the atten¬ 

tion of individual issuers to violations of the law whenever these 

come to light in the course of checking their returns to his office. 

From some states in which registration is required 
by law our replies indicate no supervision and very in¬ 
complete registration of marriages. The reason 
given for this is insufficient funds with which to en¬ 
force the law. But even more important is the fact 
that, quite aside from the need for accurate records 
and accurate statistical data, supervision without 

visitation and inspection leaves unregulated and un¬ 
standardized a whole series of processes that vitally 
affect social welfare. The nature of these processes 
has been suggested in earlier chapters. The various 
ways in which they can go wrong have been indi¬ 
cated, but it may be well in this connection to review 
very briefly conditions that have already been 
described in much greater detail. 

Violations of law are not frequent, but in 7 offices 
license issuers admitted to us that they granted 
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licenses below the marriageable age to girls who 
claimed to be pregnant. Issuers in 3 states were 
found to be issuing licenses in blank, upon which the 
names of both candidates were to be filled in later. 
In one state having an advance notice law, the li¬ 
cense issuers were sometimes omitting the date of 
application from the license form or else giving a 

false date in order to issue a license illegally on the 
day of application. And we found that laws requir¬ 
ing the prospective bride to be a resident of the county 
in which the license is issued were frequently violated. 

Carelessness on the part of issuers was more com¬ 
mon than lawlessness. This was revealed by the 
fact that often, in the course of our field visits, we 
found the local records far from complete. The 
following instance of carelessness is reported by the 
New York State Board of Health: 

In another district the registrar, who was also town clerk [and 

license issuer], had died some months previously. Most of his 

official duties were conducted in a barber shop of which he was 

the proprietor. His successor found a roll of about ninety original 

marriage certificates, covering records of about eight years, on 

top of a tall case in the shop. Upon investigation it was found 

that these had never been recorded either in the town or in the 

county. Furthermore, the deceased registrar had failed to sign 

the affidavits which are a most important part of the marriage 

license—a serious omission and in this case not easily corrected. 

It was necessary to present the case to the Supreme Court to 

secure an order authorizing the present town clerk to sign the 

licenses.1 

1 Health News, October 27, 1924. Published by the New York State 
Department of Health. 
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Ignorance of the law is not unknown. Thus, 29 
of the 89 license issuers from whom we obtained in¬ 
formation on the minimum age for marriage did not 
know what the minimum age requirement of their 
state really was, or in some cases that there was such 
a requirement. 

In most states, no specific notification of changes 
in the marriage law is sent to the issuers. A year 
after a new measure had been passed in one state, 
we found that none of the issuers visited in different 
parts of the state had ever heard of such a law. Simi¬ 
larly, with regard to interpretations of a marriage 
statute by the attorney general or other proper 
official, the issuers can remain in complete ignorance 
of these. The attorney general may have given his 
opinion at the request of an individual license issuer, 
but there seems to be no machinery by which an 
opinion so given is passed on to the other license 
issuers of the state. 

These are all arguments for some form of real state 
supervision over marriage license issuance, but they 
dwell too much upon errors to be avoided and are 
far from suggesting the most valuable features of the 
supervisory process. 

II. DUTIES OF A STATE BUREAU THAT COULD 
EXERCISE FULL SUPERVISION 

Only in barest outline can the duties of a bureau 
exercising full supervisory powers over the marriage 
license offices of a state be indicated here. By 
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analogy, however, powers exercised by state depart¬ 
ments with good results in other fields are suggestive, 
and the history of many forms of state supervision 

of local units helps to point the way. 
Centralized supervision came first by way of the 

public education systems of the different states. In 
this field such supervision has achieved its highest 
development. It is true today as Fairlie indicated 
some years ago that “the city school systems are so 
much better than the state requirements that they 
seldom feel the existence of state control/’1 but such 
control has been peculiarly beneficent in the towns 
and rural districts. 

Charities were the next local public service to come 
under a degree of state control. Though often it was 
the private societies and institutions that did what¬ 
ever was not left undone, yet in some instances, where 
private initiative failed them, the states created insti¬ 
tutions of their own quite early to meet the crying 
needs. State supervision was exercised first over pub¬ 
lic charitable activities and now in io states such 
oversight has been extended to all private charities, 
while in 23 others it is extended to some of them. 

State boards of health came later than those for 
education and for charities. Massachusetts estab¬ 
lished the first such board in 1869, and it is here, 
through the state bureaus of vital statistics usually 
organized under the state boards of health, that we 

1 Fairlie, John A.: Local Government in Counties, Towns and Vil¬ 
lages. The Century Co., New York, 1906, p. 223. 
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find the only supervision thus far exercised over 
marriage license issuance. 

On other sides too the powers of the health boards 
are suggestive. “ It would be difficult,” says Chapin 

' in his survey of state boards of health, ‘‘to find any¬ 
one who would claim that existing agencies outside 
of the larger cities, if left to themselves, are capable 
of accomplishing very much. They have been tried 
and have failed. The health officer in the small com¬ 
munity at the best abates a few nuisances, placards 
some cases of contagious disease and fumigates after 
their recovery.”1 Part of the power of control over 
communicable disease is now transferred to federal 
authorities, but the state boards are still in active 
charge of this important function. They are also 
doing much to prevent disease, to advance child 
hygiene, protect the purity of the water and milk 
supplies, and aid in proper food inspection. 

Their supervisory powers are exercised through 
personal visitation of the local health offices, through 
state and district conferences, and through bulletins 
of instruction. In some states the appointment of 
local officials is under the civil service commission 
with qualifications laid down by the state board of 
health. The state boards are vitally interested, of 
course, in keeping full and accurate statistics of 
births and deaths. Registration of deaths came first, 
and effective birth registration, according to De 

1 Chapin, Charles V., M.D.: A Report on State Public Health Work. 
American Medical Association, Chicago, 1915, p. 82. 
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Porte, is largely a matter of the last decade. Mar¬ 
riages, as we have seen, are not yet satisfactorily 
reported, and there seems to be marked objection to 
interference with anything that belongs in the realm 
of domestic relations.1 But both births and deaths 
belong in that realm. 

Present tendencies in state administration are all 
toward greater unification, and toward unification 

under a few departments. Instead of creating any 
new state department of supervision for marriage 
license issuance, it would seem to be the part of 
wisdom to begin to extend the powers of the present 
bureaus of vital statistics by appointing a deputy 
state registrar of vital statistics in charge of marriage 
administration. This official should have full super¬ 
visory powers over the work of marriage license 
issuers throughout the state. 

When a field representative from the state depart¬ 
ment responsible for supervision visits a local mar¬ 
riage license office, for what should he look? His 
duties, of course, should include not merely the 
routine inspections that would put a check upon 
carelessness, inefficiency, or ignorance. Nor should 
they be limited to unification of the service performed 
in different parts of the state. In his personal con¬ 
tacts with local offices he should aim most of all to 

discover, through a sympathetic understanding of 

1 De Porte, J. V.: “ Development of Statistics of Marriage and Divorce 
in New York State,” in American Journal of Public Health, Vol. 16, 
November, 1926. 
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difficulties and achievements, the very best methods 
now in use, and should seek to develop and extend 
these through friendly conferences with every mem¬ 
ber of the local staff. In other words, he should 
come both to learn and to teach. 

As an inspector, he would have already examined 
at the state office the marriage reports for the pre¬ 
ceding year that had been received from the county 
to be visited, and would have applied to them some 
of the following statistical tests:1 

1. Number of licenses issued at each age to men under 23 

and women under 21 with ratios calculated at the points which 

suggest the possibility of age falsification.2 

2. Percentage of instances in which documentary evidence of age 

was required before issuance of the group of licenses named 

under (1), and percentage of those in which no documentary 

evidence was required. 

3. Percentages of all licenses issued with reference to place of 

residence as follows: 

Both candidates resident in the district, 

Both candidates resident in the state outside the district, 

One candidate resident in the district and the other else¬ 

where, 

Both candidates resident outside the state, 

All other licenses issued. 

4. Percentage of licenses that were issued outside of office hours 

to the total of licenses issued. 

5. Percentage of licenses in which waivers of advance notice 

were granted to the total of licenses issued. 

1 By using percentages calculated for each of these totals and for each 
county, the practices of a given county can be easily compared with those 
of all the others. 

2 See method illustrated in our book on Child Marriages, p. 104. 
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6. Percentage of license applications refused to the total of 

applications, together with percentage refused for each of the 

more frequent grounds of refusal. 

7. Percentage of licenses applied for but not called for (this 

for advance notice states). 

8. Percentage of licenses issued without certificates returned three 

months after the end of the year. 

Where these percentages for a county to be visited 
show any marked variations from those for other 
counties, this fact might form one of the starting 
points for personal interviews held with the license 
issuer, but they do not, in themselves, constitute a 
supervisor’s most important method of field inspec¬ 
tion. He will find himself observing carefully every 
part of the office procedure, will come to know per¬ 
sonally the office assistants, and will consult the 
whole staff about the wisdom or unwisdom of meth¬ 
ods that have been suggested to him by visits to 
other offices. Uniformity is desirable at certain 
points. At others, it is not at all so. He will silently 
observe as well as consult and question, and will ask 
himself 

1. How are candidates for matrimony treated in this office? 

2. Does the one who holds the office of license issuer know the 

work and supervise it in detail? Is he thoroughly familiar with 

the marriage law and with court or counselor decisions that 

interpret it? 

3. Are he and his staff familiar with the local agencies, public 

and private, that can help them in certain situations, such as 

suspected abductions, children seeming to need protection, a 

family in a situation needing helpful counsel, and so on. 
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4. Are the office files in good order and is the indexing com¬ 

petently done? 

5. How do the methods observed as regards proof of age, proof 

of residence, granting of waivers, out-of-hour issuance, and so on, 

compare with the statistical results obtained from examining the 

reports of this office before visiting it? 

6. How does the work of this office compare, on the whole, 

with that of others of like size in the same state? 

7. Have such good personal relations been established with 

this office that the issuer and his assistants are now voluntarily 

calling upon the deputy state registrar who is in charge of 

marriage administration for his advice and assistance?1 

To stimulate interest and enthusiasm in the im¬ 
portant function of marriage license issuance—a task 
still imperfectly understood or appreciated by the 
public—is one purpose of state supervision. The 
state office in charge will find itself supplied with two 
valuable aids to this end if it can promote (1) a state 
and a national organization of marriage license 
issuers, and can also bring about (2) the organization 
of a volunteer local co-operation which will stimulate 
public interest in the work done by local offices. 

(1) Marriage license issuers, when they are county 
officers, as they usually are, now belong to state asso¬ 
ciations of county clerks, clerks of district courts, and 
so on. But correspondence with these associations 
has thrown little light upon the administration of 
marriage license issuance, which seems at their state 

1 Some of the suggestions in this outline have been adapted from a 
chapter on supervision of public employment offices. See Public Em¬ 
ployment Offices: Their Purpose, Structure, and Methods, by Shelby 
M. Harrison and Associates. Russell Sage Foundation, New York, 1924. 
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meetings to be regarded as a very minor function of 
the officials responsible for it. A national organiza¬ 
tion of all license issuers and of the state supervision 
bureaus dealing with this question of marriage, and 
dealing with it in as broad-minded a spirit as their 
parent departments have dealt with health, would 
have a wonderfully tonic effect upon local issuance. 

(2) Again, the health of the country has been pro¬ 

moted by close co-operation between physicians and 
laymen and between health departments and volun¬ 
teer bodies. Such citizens of New York State as 
Peter Cooper and Dorman B. Eaton were among the 
early health pioneers. Later Robert W. de Forest, 
Alfred T. White, and Jacob Riis were leaders in the 
successful campaigns for better housing, and Nathan 
Straus in the campaign for pure milk. Many of the 
public health associations have been influential in a 
variety of ways, such as, for example, the enlarge¬ 
ment of the registration area of the country for births 
and deaths. Not satisfied with having procured to 
this end good registration laws in all but 3 of our 
states, these associations are now proceeding to “help 
state registrars to organize their offices along ap¬ 

proved lines.” Dr. Dublin tells of a five-year cam¬ 
paign organized in 1925 by the American Public 
Health Association in which, among other methods, 
it has been planned to “interest groups of citizens 
who can be counted on to support progressive state 
administration; such are the chambers of commerce, 
including the important business men of each com- 
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munity, the federated women’s clubs, the local 
chapters of the American Red Cross, county and 
state medical societies, and especially the public 
press.”1 Among friends of state registration the 
effort now is for good administration, and no health 
administrator can hope to succeed who ignores the 
interest of his local public or its need of education. 

The American Statistical Association and the 
American Economic Association have already urged 
the importance of improved state records of marriage 
and divorce, but in most offices marriage license 
issuance is only a part of a local official’s duties. 
Where this is true it is especially important that local 
interest be organized and that citizens know how the 
marriage license work of their community is handled. 
As we stated in Child Marriages, if every one who 
cares “would display an interest in what the issuers 
are doing, difficulties with which they are now con¬ 
tending single-handed would be brought to light, 
and they would be encouraged, moreover, to sub¬ 
stitute for merely routine procedures a measure of 
that discretion and due diligence which the laws of 
many states now empower them to exercise.” 

1 Dublin, Louis I.: “Present Registration System” in Journal of the 
American Statistical Association, Vol. 21, September, 1926, p. 279. 
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RETROSPECT AND PROSPECT IF ANYTHING has been left lying about in this 
too extended inquiry, the time has come to pick 
it up and strive to put it in its proper place. Our 

findings about the working of present-day laws, as 
set down in preceding chapters, may have been too 
cumbered with detail to bring out fully the relation 
of the different parts to one another, or the relation of 
state control of marriage to subtler forms of control 
that are achieved by community opinion and by 
education. Then, for those who have the will to 

bring about a gradual but steady advance in mar¬ 
riage administration, there may be a few suggestions 
in an enumeration of the next steps that seem to us 
likely to be most effective. 

Interest in this whole subject of marriage has 

grown by leaps and bounds. In the eventful year 
1917, one did not need to be a prophet to realize that 
there was going to be an unsettling of family life and 
a corresponding increase in the divorce rate in this 
country, following upon our sending two million 
young men away from the home-keeping occupations 
of farm, factory, and office to participate overseas in 
the war in Europe and touch elbows with another 
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civilization than their own. There can be little 
question that the mounting divorce rates of the last 
decade are accounted for, in a considerable part at 
least, by the sudden social and economic changes of 
the war years, including as an important factor in 
those changes the greater participation of women in 
industry. 

Another influence, and one that weighed with us 
in undertaking this study of marriage and the state, 
was the passage in 1918 of the Nineteenth Amend¬ 
ment giving women the suffrage. It was evident that 
before many years these newly enfranchised citizens 
would develop a vivid public interest in a subject 
concerning which there had been far too little, and 
that their aroused concern would make in the long 
run, though not at once, for greater essential justice 
and more reasonable progressiveness in the state’s 
relation to marriage. 

Of initial importance, in any attempt to study the 
subject of marriage at this stage, was its temporary 
separation from the subject of divorce. Whenever 
marriage and divorce were discussed together, divorce 
monopolized attention. Moreover, a small army of 
license issuers, lawmakers, and marriage celebrants 
(it is estimated in our Introduction that there are at 
present about 178,000 of these) were dealing with 
marriage and the state all the time, and it seemed 
necessary to find out, if possible, how their adminis¬ 
tering and legislating and officiating could be so im¬ 
proved as to yield a less confused result. 
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We were prepared for a gradual development of 
interest in the whole subject, but not for the rapid 
and almost feverish absorption in it that is now at its 
height. In the wake of this aroused attention have 
come proposals for releasing the state from any re¬ 
sponsibility for, or connection with, the marriage con¬ 
tract; further proposals for doing this save where 
there are children; and counter proposals for federal 
control of both marriage and divorce, with a whole 

series of suggestions and substitutions that belong 
somewhere between these two extremes. 

I. THE STATE AND MARRIAGE 

Behind these more or less concrete projects lie 
various theories of the state and of its proper func¬ 
tioning. When Blackstone gave wide currency to 
the assertion that English law “considers marriage 
in no other light than as a civil contract,”1 he con¬ 
fused by over-simplification the nature of the state’s 
relation to the contracting parties, for the state’s 
responsibility is to see that the contract holds not 
only for the two who make it but for all others 
vitally concerned. 

The doctrine of marriage as solely a civil contract 
developed in England without wholly dislodging 
another doctrine that had come from Rome by way 
of the glossarists of the Middle Ages; namely, the 
doctrine that marriage is a natural right. A third 

1 Blackstone, Sir William: Commentaries on the Laws of England, 
Book I, p. 433. 

332 



RETROSPECT AND PROSPECT 

theory of marriage has been accepted in many coun¬ 
tries at different times, when they happened to be 
confronted with an unusual degree of social dis¬ 
organization. This third doctrine makes it the 
especial business of the state, whether by bounties or 
by extra taxation and other penalties, to encourage 
marriage and discourage celibacy. It is not possible 
to read many court decisions relating to marriage, 
even those handed down in our own time, without 
encountering one or another of these doctrines— 
sometimes an intermixture of all three of them. 

Take, for example, a case of statutory rape decided in Texas on 

appeal in 1926. The man, in jail and awaiting trial for this 

offense against a child of 13, appealed from the decision of a 

lower court which had upheld the sheriff and district attorney in 

refusing to allow the prisoner to be married to his girl victim in 

the county jail. Testimony showed that the girl was now 14 and 

that, though she had refused to marry the man earlier, later she 

had consented to do so—with the approval and urging, probably, 

of her mother and stepfather, who was the prisoner’s brother. 

Her mother testified that the two “had been trying to get 

married for three or four years,” but this would have meant that 

the girl was eager to marry at the age of 10. The mother also 

testified, “She says she is pregnant,” but no further evidence 

seems to have been sought on this point. 

The judge, in reversing the decision of the lower court gave, 

among other reasons, the natural right of every man to marry, 

and quoted on the subject Sir Matthew Hale, “one of the 

greatest jurists since the days of Moses.” The decision con¬ 

tinues, “This divine right of mankind, whether exercised or not 

by some of the children of men, must forever remain inviolable. 

While the laws of man, enacted by duly constituted authority in 

the interest of public good, may prescribe what shall constitute 
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an impediment to marriage, fix the marriageable age, and 

designate who shall perform a legal marriage ceremony, yet no 

act of organized society in any form could destroy this inherent 

law for the perpetuation of the human species.” 

Here civil laws and laws of nature seem to be 
inextricably jumbled, to the damage of both. In a 
Louisiana decision of 1925, however, an opposite 

view is upheld. 

The defendant had appealed from conviction and sentence for 

the crime of carnal knowledge. Subsequent to the commission 

of the offense he had married the girl whom he was charged with 

having violated. “There is no provision in the statutes,” says 

the court, “permitting the subsequent intermarriage of the 

parties to serve as a bar to the prosecution. Criminal prosecu¬ 

tions are instituted by the state for the protection of the public 

and to punish the violation of the law. The person injured by a 

crime cannot prevent a prosecution by subsequently condoning 

the offense.” 

The judge also cited the Kansas case of State v. Newcomer, in 

which it is asserted, “The principle of condonation which obtains 

in divorce cases where civil rights are involved has no application 

in prosecutions brought at the instance of the state for the pro¬ 

tection of the public and to punish a violation of the law.” 

In the state’s gradual reinterpretation of its rela¬ 
tion to marriage, public welfare is a consideration 
which will be taken more and more into account. 
But it is worth noting that, in the cases just cited as 
in so many others, individual welfare seems to be 
best protected where there is also clear reasoning 
about public welfare. To think far enough is to see 
the two issues become one. 
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Marriage, then, is not a contract “like any other,” 
nor is it beyond challenge or dispute a natural right. 
It is a right bounded on every hand by duties. It is 
a contract apart from all other contracts in that, for 
individual welfare and public welfare, it must be 
surrounded by the state with conditions not required 
in other contracts. These conditions fix degrees of 
consanguinity and affinity; they protect immaturity 
by establishing a minimum age for marriage; they 
strive to prevent fraud in marriage, to safeguard 
marital unions against communicable disease and 
defect, as also against compulsion and duress. These 
are all things that could not be done effectively by 
the individual citizen or by any more informal 
organization than that of the state. 

And yet there are boundaries beyond which the 
state cannot safely go; its share in the marriage con¬ 
tract, though important, is still a restricted one. As, 
from a practical point of view, there would seem to 
be no justification whatever for an advocacy of free 
unions, similarly there can be very little justification 
for the type of marriage reform that would resort to 
regulation by the state of every detail. Many aspects 
of marriage that need to be considered cannot be 
improved by legislation or public administration; 
they require instead the detailed attention of parents, 
educators, and religious leaders, and any attempt to 
control them by legislation would do more harm than 

good. 
During the Bryan free silver campaign of 1896, a 
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candidate for Congress was asked how he could rec¬ 
oncile with Gresham’s Law his advocacy of free 

coinage and of the circulation at parity of two metals 
of such unequal value as gold and silver. According 
to that established law of finance, free and uncon¬ 
trolled circulation of the baser of two metals tends 
to drive the other out of circulation. But the candi¬ 
date had a reply ready. He said, “ Elect me to Con¬ 
gress and I’ll have Gresham’s Law repealed.” His 
state of mind was not unlike that of the advocates 

of far greater legislative control of marriage who 
think they can regulate human relations by law alone. 

A still better analogy to Gresham’s Law would be 
the present attitude of 24 of our states where com¬ 
mon law marriage even now circulates on a parity 
with state-licensed and recorded marriages, on the 
assumption that no harm can be done the latter. 

When the Manual of Marriage Laws and Decisions 
already referred to and the present volume were both 
in preparation, it was interesting to note how the 
statutes and decisions of the 24 states that recog¬ 
nized common law marriage compared with the stat¬ 
utes and decisions of the 24 states that had abolished 
it. Though statistical demonstration was not possi¬ 
ble, for many other modifying factors were present, 
a careful comparison showed that there were better 
and more carefully drawn administrative provisions 
for the safeguarding of marriage in the half of the 
states that no longer recognized common law mar¬ 

riages. In the common law states, on the other hand, 
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there seems to be a consciousness that if administra¬ 
tive requirements are made too thoroughgoing they 
will be the more subject to evasion by the simple 
method of contracting a marriage by consent only. 
State-licensed marriage must eventually displace 
common law marriage in every state in the Union. 

In the opinion of some who are interested in reform 
of our marriage and divorce laws the remedy for the 
present confusion is a constitutional amendment and 
a federal law. But there are few things more regional 
and less federal than our marriage customs. For all 
practical purposes a federal marriage and divorce law 
would solve nothing, or certainly it would afford no 
solution until, for at least another generation, the sub¬ 
ject of marriage administration has been dealt with 
intelligently, systematically, and in careful detail.1 

II. CERTAIN RECOMMENDATIONS 

At a time when our field visits were being made, 
the following sentences appeared in a serious article 
on “The Labor Spy”: “It is about as difficult to 
become a detective in this country as it is to get 

1 It is too soon to say whether a grouping of states into regional units 
for certain government functions is going to be a practicable remedy for 
over-centralization on the one hand and over-decentralization on the 
other. But as high an authority as Professor F. J. Turner has said, “A 
new governmental organization appears to be evolving, not by theory, 
but by the pressure of solid geographic realities, and by economic inter¬ 
ests, peacefully preparing the way for recognition of the geographic section 
as an integral part of the national machinery. The regional arrangement 
of the Federal Reserve Bank; the proposed regional consolidation and 
administration of the railroad systems; the regional analysis of census 
statistics, all add to the same conclusion.”—Annals of the Association of 
American Geographers, Vol. 16, No. 2, June, 1926. 
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married or buy a license for a dog. This, in view 
of the detective’s powers and responsibilities, is a 

curious thing.”1 The brief passage emphasized by 
contrast one of our purposes, which was to bring out 
the essential difference between a marriage license 
and any other form of license whatsoever. Few 
social studies can offer through facts alone a com¬ 
plete solution of the complications under review, but 

possession of the facts does reduce the number of 
difficulties. 

Merely to bring to light, for example, the small 
amount of state supervision of marriage license 

issuance that this country now has, and to recount 
the successes of such supervision in other fields, is to 
suggest a possible way out of a number of tangles.2 
The creation of no new department of state govern¬ 
ment is necessary for, by extending a service now 
well organized in our state bureaus of vital statistics, 
it should be possible to develop a system of inspection 
and unification that would render any state’s mar¬ 
riage license service much better than it now is. 
Maitland says that the “ lengthy statutes [of the 
eighteenth century] did much of that work of detail 
which would now be done by virtue of the powers 

that are delegated to ministers and governmental 
boards.”3 Our marriage laws are still in the ‘"lengthy 

1 Sidney Howard in the New Republic for March 30, 1921. 

2 See the preceding chapter on State Supervision, especially pp. 314— 
320. 

3 Frederick W. Maitland in Encyclopaedia Britannica, Eleventh Edi¬ 
tion. Article on English Law. 
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statute” stage. They could be simplified and 
strengthened if good administrative procedures had 
been worked out by state supervision under a com¬ 
petent bureau. 

It is not our purpose to repeat here all the recom¬ 
mendations scattered throughout these pages, but to 
review some of the most important of them. On the 
whole this program of state supervision seems to us 
the most important single suggestion that we have 
made, though it is not the one most likely to be 
adopted without further delay. Though a certain 
minimum of satisfactory legal enactment will always 
be necessary, in any state’s successful handling of the 
problem of marriage, administration of the laws will 
play a more important part than the laws themselves. 

An example of the type of enactment essential for 
good administration is a statute abolishing common 
law marriage. The state that still recognizes such 
marriages lowers its standard for all marriages and 
confuses the interpretations of its courts upon various 
matrimonial issues. So deeply rooted, however, is 
common law marriage in some parts of the country 
that this may not be a good beginning of reform, but 
a goal to be worked toward gradually. 

Next to state supervision and a state license for 
every marriage, we should rank in order of impor¬ 
tance the procedures that control the time, place, and 
method of license issuance. These are advance 
notice, application for the license by both candidates, 
verification as a substitute for publicity, home dis- 
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trict issuance, a residential requirement, and the 
double license for out-of-state marriages. An ad¬ 
vance notice of at least 5 days before the license can 
be issued, with provision for a court waiver in real 
emergencies, has been fully explained;1 it is not an 
untried experiment. Again, though candidates need 
appear but once before the license issuer, either 
separately or together as proves most convenient, 
both should be required to appear that once. We are 
educated to expect a certain degree of formality in 

effecting the transfer of a piece of property, in the 
issuance of passports, in granting a license to drive a 
car. Demonstration that the state regards marriage 
as a matter of importance can do nothing but good, 
though the greatest single benefit of both the ad¬ 
vance notice requirement and of the appearance of 

both candidates in person will be the discouragement 

of undue haste. 
Publication of the banns was at one time an effec¬ 

tive form of publicity. It is no longer so.2 But a 
possible substitute for any generalized publicity is 
verification of the candidates’ qualifications by 
documentary evidence, the evidence of competent 
witnesses, the consent of parents when properly at¬ 
tested, and, in doubtful cases, the requirement by 
the issuer of further evidence. Publicity may some¬ 
times serve a useful purpose, but usually it comes too 

1 Chapter V, Advance Notice of Intention to Marry, p. 116; and 
Chapter VII, Hasty Marriages. 

2 Chapter VIII, Clandestine Marriages, p. 166. 
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late, and often the fear of it sends candidates for a 
license who have nothing disgraceful to hide to places 
where they are unknown. Less publicity and more 
verification, plus a requirement that marriage licen¬ 
ses be issued in the home district of one of the 
pair are the remedies.1 An advance notice law would 
aid materially in destroying one of the worst scandals 
in connection with marriage license issuance from 
which this country suffers today; namely, the mar¬ 
riage market town.2 

The marriage market town depends for a large 
part of its patronage upon strangers seeking to evade 
some provision in the marriage law of their home 
state, some possible interference by relatives, or some 
discovery of conditions that, if known, would make 
their marriage impossible anywhere. Child marriages 
and very youthful marriages are often made possible 
by the existence of these Gretna Greens. 

The evasive out-of-state marriage must not be con¬ 
fused with marriages solemnized away from the home 
state of either candidate for legitimate reasons. Some 
marriages of the latter type are necessary and must 
be provided for by law. How to meet this need and 
yet prevent evasive marriages is a problem. There 
may be a practicable solution in the double license 
plan described elsewhere.3 Under this proposed plan, 
residents of a state must meet its requirements for 
marriage whenever they go to another state for their 

1 Ibid., pp. 180-186. 2 Chapter IV, Exploitation, pp. 84-101. 

3 Chapter IX, Evasive Out-of-State Marriages, pp. 208-210. 
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license by filing in the latter state, as proof that they 

are qualified, a marriage license issued in the home 
district of the bride. 

Interstate relations always present difficulties. 
This fact has led to some agitation recently for “a 
uniform state marriage law/' by which is probably 
meant uniform state laws. But as the subject of 
state control of marriage comes to be more studied 

and more systematized, greater uniformity of pro¬ 
cedure as between states of the American Federation 

will be a natural growth rather than a scheme super¬ 
imposed. We have indicated ways in which adjust¬ 
ments have already been brought about through 
accommodation, have explained the double license 

plan, and have suggested possible lines of develop¬ 
ment for the future in the present small beginnings 
of regional understandings now limited to the field of 
economics.1 It would be foolish to pretend, however, 
that a complete solution of the difficulties growing 
out of successful evasion has yet been found. 

Immaturity in mating is so serious a matter, wast¬ 
ing as it often does the longer life now assured to our 
young people by better health measures, that the 12 
states still permitting girls to be married at the early 
age of 12, provided only that their parents consent, 
should raise that age minimum as rapidly as possible 
to 16.2 In some states it may be necessary to raise 
the age first to 14 and later to 16, but this higher 

1 Chapter IX, Evasive Out-of-State Marriages, pp. 210-213. 

2 Chapter VI, Youthful and Child Marriages, p. 130. 
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limit has proved to be one in favor of which public 
sentiment can easily be aroused. When license 
issuers require proof of age from all—both boys and 
girls—who are not obviously beyond their majority, 
this precaution, combined with a residential require¬ 
ment for issuance, will reduce the number of pre¬ 
mature marriages to the very few in which courts of 
record find it necessary for adequate cause to grant 
exceptions. 

In examining conditions surrounding the individual 
license issuer, the conviction grows that any better 
marriage procedures must be developed persistently 
but slowly out of the best that the issuers are found 
to be doing now. Once public sentiment has been 
aroused on the general subject of marriage and the 
state, administrative details will be the important 
things to pay attention to, and at the center of these 
details and practically in control of them stands the 
license issuer. Though it is unnecessary to repeat 
here the findings of our longest chapter,1 we cannot 
say too often that the fee system of payment to 
issuers should be abolished, that the affidavits of 
candidates for marriage are no substitute at the li¬ 
cense office for actual proof of age, proof of residence, 
or proof of competence of witnesses, and that out-of¬ 
hour issuance of licenses should be discouraged save 
under the emergency conditions described elsewhere.2 
Stimulation to issuers should come not only through 

1 See Chapter III, The License Issuer. 

2 Chapter VII, Hasty Marriages, p. 164. 
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state supervision of their work but through state and 
national meetings of marriage license issuers, where 
there could be free interchange of experiences and 
methods. With a view to developing intelligent 
public interest in the issuer’s problems, there might 
even be organized co-operation of volunteers with the 
larger license offices.1 

Marriage returns made to the license office im¬ 
mediately after a ceremony are important not only 
from a statistical point of view but as a necessary 
protection to the persons married. They are spared 
inconvenience and hardship when all missing returns 
are followed up by the license issuer, whose careful 
attention to records is, indeed, important for many 
other reasons.2 

It is an interesting fact that, not counting deputies, 
the number of women license issuers in the United 
States in 1927 was a little less than 10 per cent of the 
total. When we made an earlier count in 1924, they 
constituted a little more than 7 per cent. 

As greater skill comes to be required of issuers, 
their task should be protected from political pressure 
by civil service rules. This implies that the position 
ought to be an appointive rather than an elective one. 

The marriage ceremony has its state aspects and 
its strictly religious aspects. Of the latter we have 
made no investigation. The clergy, however, of 
all denominations do assume certain duties to the 

1 Chapter XV, State Supervision, p. 327. 

2 Chapter XIV, Records and Penalties, pp. 293-302. 
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state in celebrating a marriage. In nearly all our 
states they must demand that a license be produced 
before the ceremony can be performed, and in all 
states but one they must report each ceremony to the 
proper public authorities. Many states place upon 
them the further duty of assuring themselves, inde¬ 
pendently of the license issuer’s judgment, that the 
marriage is a legal one. This means that all officiants 
at marriages, whether ecclesiastical or lay, should be 
thoroughly familiar with the provisions of their state 
marriage law. 

Though we estimate that not more than a quarter 
of those who marry in the United States avail them¬ 
selves of a civil ceremony, the reasons that lead 
many to choose this form justify the state in provid¬ 
ing for a reasonable number of civil officiants. At pre¬ 
sent there are altogether too many. The privilege of 
officiating is eagerly sought by civil servants who, to 
judge by the way in which they discharge the duty, 
have no interest in the ceremony beyond the fees 
collected. As the chief offenders are justices of the 
peace, the remedy suggested is that such officials be 
allowed to solemnize marriages only after they have 
been specially commissioned and given a salary for 
the purpose, and that the number so commissioned 
be strictly limited.1 Then the places of largest popu¬ 
lation could establish central marriage bureaus, and 
civil officiants everywhere could be required to 
refuse all gratuities, and to turn over all fees—the 

1 Chapter X, The Civil Officiant, p. 236. 
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size of which should be fixed by law—to the county, 
city, or town. 

The commercial practices of marrying parsons can 
and should be dealt with by their various denomina¬ 
tional bodies. At present the marrying parson 
officiates at far more than his proportionate share of 
marriages, and often does so in utter disregard of 
public welfare or the welfare of those whom he 
unites in marriage.1 

Rules for the personal guidance of the clergyman 
who aims to be a celebrant at ceremonies rich in 
spiritual and social implications can best be developed 
out of the experience of the clergy themselves.2 We 
have ventured, however, to list the social disabilities 
of candidates for marriage that not all clergymen 
recognize, such as lack of age, age falsification, ab¬ 
sence of parental consent, physical disability, undue 
pressure, and so on. There is no law anywhere which 
compels a clergyman to officiate at a marriage until 
he is satisfied that it is the right thing to do. To be 
thus satisfied there should usually be an interval of a 
few days between the application for his services and 
the ceremony.3 

In theological seminaries, instruction on a clergy¬ 
man’s responsibilities as celebrant of marriages seems 
to be meager, or else entirely lacking. The subject 
deserves much more thorough treatment in these in¬ 
stitutions. 

1 See Chapter XIII, The Marrying Parson. 
2 Chapter XII, The Standards of Individual Clergymen, pp. 263-270. 
3 Ibid., p. 277. 
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III. A PROGRAM OF ACTION 

Mr. and Mrs. Hammond, in a short passage which 
is reprinted at the beginning of this book, call at¬ 
tention to “a tendency of the human mind to be 
overwhelmed by the phenomena of the time/’ and 
deplore the fact that men think it their business “to 
explain, rather than to control, the forces of the 
hour.” Considered in the light of recent discussions 
about marriage, their comment is pertinent. There 
has been too much explaining, too little intelligent 
action. The administrative findings of this book are 
only a tentative beginning at best, but they do sug¬ 
gest the need of action. In case any group or groups 
of people should feel moved to carry out some of our 
recommendations, we venture to add to them a few 
practical considerations as to procedure. The state's 
present attempts to effect rational control of mar¬ 
riage can be improved upon. Control, however, is 
a two-edged tool—it constructs and it tears down. 
The important thing, therefore, is to avoid a ready¬ 
made control superimposed in a wholesale way. The 
best procedures cannot be the same for the whole 
country, nor can they be applied in the same way 
everywhere. 

i. Our first suggestion, therefore, would be that, 
in each state, action looking to marriage reform be 
preceded by an examination into what is happening, 
especially as regards the administrative features of 
the state’s marriage law as tabulated in Appendix B. 
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In very few states has there been even a preliminary 
study made of actual practices, but it is these few 
that have begun to make substantial gains. 

2. The time would seem to be ripe for the organi¬ 
zation, state by state, of committees to study and 
gradually to improve the present situation. Action 
in individual communities, however, may well pre¬ 
cede more formal, state-wide organization. The im¬ 
portant thing, in that case, is to know the administra¬ 
tive happenings in the local marriage license office and 
to proceed from this starting point rather than from 
the legislative side. Many administrative methods 
can be improved without the need of new legislation, 
but intimate understanding should precede attempts 
to effect changes. To know the license issuer and 
understand his difficulties, to give him needed back¬ 
ing whenever he deserves it, is the first step. It 
should be understood in this connection, however, 
that where the fee system of compensating marriage 
license issuers for their services still survives, co¬ 
operation may be blocked. We have already in¬ 
dicated that all fees should go into the public treasury 
and issuers be paid fixed salaries.1 

3. When, in several different centers of a state, an 
interest in the subject has ceased to be vague and has 
achieved definition, there should be intercommunica¬ 

tion and perhaps a state committee. This committee 
may well continue for a time to study needs and to 
select with care its strategic point of attack. Indeed, 

1 Chapter III, The License Issuer, p. 80. 
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at every stage, study should precede action. But 
action should follow. Fact-gathering is a necessary 
step; fact-using is a more necessary one. 

4. A movement for better state handling of any 
details of this subject that really concern the state 
may have very diverse origins. It does not matter 
what group makes the beginning, provided it is 
intelligent, willing to learn, thoroughly co-operative, 
and thoroughly in earnest. In questions relating to 
immaturity and its exploitation the social work 
agencies of the country have been leaders. Some 
aspects of the subject especially interest the churches. 
Others stir the women’s organizations to activity. 
It would be unfortunate, however, if the subject as a 
whole came to be regarded as the peculiar province of 
any one of these. At some stage the attack should 
become a united attack and, if only the regional 
facts have been well studied and thoroughly grasped, 
that united attack should be toward some one next 
step—a step that all can agree upon as necessary. 
Here is an incomplete list of the groups and organi¬ 
zations that, even at this early stage, are known to 
have borne some part in administrative improve¬ 
ments at the marriage license office or in campaigns 
for better state marriage laws: 

Commissioners on Uniform State Laws 

Judges of the state and municipal courts 

Marriage license issuers 

Catholic, Protestant, and Jewish churches 

Ministerial associations 

349 



MARRIAGE AND THE STATE 

Family welfare societies 

Child welfare agencies 

School attendance officers 

Probation associations 

Leagues of Women Voters 

Women’s welfare committees of the leading political 

parties 

Individual members of state legislatures 

5. If all has been done to improve administration 
that can be done without resort to a new legislative 
measure, then the first legislative steps attempted 
should be important enough to be worth taking, but 
seldom is it expedient that the most important ad¬ 
vances described in this book should be the first at¬ 
tempted. Sometimes advocates of marriage reform 
introduce a bill that covers every phase of the sub¬ 
ject. As a rule such a measure goes down to defeat. 
Its comprehensive proposals unite against it every 
one in the legislature who is opposed to even one of 

its features. 
The temper and motives of those who oppose the 

new legislation must be understood. When, several 
years ago, a social worker appeared before a legisla¬ 
tive committee to urge that the 12 year minimum 
age for marriage then in force be raised, the chairman 
said, “All the men on this committee are married 

men. Do you suppose we are going to recommend 
any measure that would make marriage more diffi¬ 
cult?” This seemed a very primitive reaction to an 
improvement in the law that was clearly needed, but 
since then this same chairman has actually sponsored 
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a bill to prevent child marriages and has helped to 
make it effective. 

6. Among the measures best adapted for early 
introduction in legislatures, bills to prevent child 
marriages stand first, especially in states in which the 
minimum age is now as low as 12. Documentary 
evidence of age can be required by license issuers 
without new legislation, but New York’s specific 
measure bearing upon this subject may well be copied 
elsewhere.1 

Advance notice is another measure to advocate 
early. Though it has not the emotional appeal of a 
bill against child marriage, many elements in the com¬ 
munity can now be impressed with the dangers of 
undue haste in marriage. The measure should be 
carefully drawn. Sometimes it has failed or has 
been repealed later because the required interval 
between application and issuance was too long a 
one. Until states have successfully operated with a 
five-day interval, it is unwise to ask for more. 

The discretion to be exercised by license issuers is 
such an important point that legislative action upon 
it may become necessary. But this should be re¬ 
sorted to only when an administrative ruling—an 
opinion of the attorney general, for instance—can¬ 
not be obtained instead, or when his ruling has been 
adverse. 

Though the marriage market town will be blotted 
out as soon as administrative and legislative reforms 

1 Chapter VI, Youthful and Child Marriages, p. 143. 
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begin to make headway, citizens of such towns need 
not wait for that. Decent public opinion is not en¬ 
tirely helpless. It can make itself felt in the local 
marriage license bureau, the civil officiant’s office, 
and the marrying parson’s parlor. 

7. All of these more obvious first steps need, if 
they are to succeed, carefully authenticated local 
facts behind them. Dependence upon facts gathered 
elsewhere or upon action taken elsewhere is not 
enough. The statements of this book, for example, 
though they are as specific as we have known how to 
make them, will need to be supplemented and corrected 
by data gathered within the state and gathered com¬ 
paratively recently. 

8. The abuses with which marriage reform must 
deal have a long past behind them. Advocates of 
change should not be discouraged by one or two de¬ 
feats. They must remember that, if their facts and 
their remedies are a good fit, persistence will estab¬ 
lish both. When, moreover, a legislative gain is 
made, it needs to be fitted into the administrative 

machinery of each locality. Some of the best and 
most careful work will be needed at this very point. 

Finally, there may still be important gains to be 
made, such as good state supervision of the whole 
process, and advocates of marriage reform who have 
won a preliminary victory should enlarge their fellow¬ 
ship and press forward, still choosing each successive 
step wisely and giving each a good underpinning of 
study and of local fact-gathering. 
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APPENDIX A 

Blanks and Record Forms Suggested for Use in 
Carrying Out Various Administrative Procedures THE forms here given incorporate the best features 

of existing forms, together with some new features 
that are suggested because of the inadequacy of 

forms now in use. As certain of the marriage measures 
recommended in this book have been adopted by none of 
the states of the Union as yet, and as it seems worth while 
to illustrate here the administrative application of these 
proposed measures by printing samples of the forms that 
might be used after their adoption, all the forms given 
have been drafted for an imaginary state—for the state of 
Columbia. This must be kept in mind in consulting them. 
They are intended for use after the necessary legislation or 

administrative ruling has been adopted and not before. For 
fuller explanation, see Chapter XIV, Records and Penal¬ 
ties, pages 302-304. 
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Form A 

Application for Marriage License and Record of Same 

County. Application No. 

affidavits 

Male Applicant1 

Name. 

Residence2 

Street and No. or RFD 

Route. 

City or town and state. 

Witnesses to residence 

Name. 

Street and No. or RFD 

Route. 

City or town and state.. . 

Name. 

Street and No. or RFD 

Route. 

City or town and state... 

Female Applicant1 

Name. 

Maiden name if previously 

married. 

Residence2 

Street and No. or RFD 

Route. 

City or town and state. 

Witnesses to residence 

Name. 

Street and No. or RFD 

Route. 

City or town and state... 

Name. 

Street and No. or RFD 

Route. 

City or town and state... 

1 Fill out only one column when the license is issued to but one appli¬ 
cant. If the license is issued to applicants one of whom resides outside 
of the state, the column for the latter’s application may be filled out and 
the statements be sworn to at any time prior to the issuance of the 
license. If both applicants have their specified residence outside of 
the state both must appear when application is made and swear to the 
required statements. 

2 Latest residence for a six-month period should be required, unless 
such period has been reduced by court order. 
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Form A (continued) 

White ( ) or colored ( ) 

Age.Date of birth. 

Place of birth. 

Occupation. 

Marital status 

Proposed marriage is the 

first ( ); or second ( ); 

or third ( ); or fourth 

( ) 
Most recent previous mar¬ 

riage, if any, was dis¬ 

solved by wife’s death 

( ); or divorce ( ); or an¬ 

nulment ( ); on..(date) 

Name of prospective bride.... 

Street and No. or RFD 

Route. 

City or town and state. 

Relationship by blood to her, if 

any. 

Father’s name. 

Place of birth. 

Mother’s maiden name. 

Place of birth. 

Intended officiant or witness¬ 

ing clerk1. 

Name. 

Street and No. or RFD 

Route. 

City or town and state. . . 

White ( ) or colored ( ) 

Age.Date of birth. 

Place of birth. 

Occupation. 

Marital status 

Proposed marriage is the 

first ( ); or second ( ); 

or third ( ); or fourth 

( ) 
Most recent previous mar¬ 

riage, if any, was dis¬ 

solved by husband’s death 

( ); or divorce ( ); or an¬ 

nulment ( ); on..(date) 

Name of prospective bride¬ 

groom . 

Street and No. or RFD 

Route. 

City or town and state. 

Relationship by blood to him, 

if any.. 

Father’s name. 

Place of birth. 

Mother’s maiden name. 

Place of birth. 

Intended officiant or witness¬ 

ing clerk1. 

Name.. 

Street and No. or RFD 

Route. 

City or town and state... 

1 The name of the clerk or secretary of any religious society in whose 
presence the marriage is to be solemnized without an officiant, in accord¬ 
ance with the rules of such religious body. 
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* 

Form A (continued) 

State of Columbia, County 

of. 

City of... Date... Hour_ 

Then appeared personally 

before me the above-named 

male applicant for a mar¬ 

riage license, identified to my 

satisfaction, and made oath 

that the above statements 

subscribed by him are true 

to the best of his knowledge 

and belief and that he knows 

of no legal objection to the 

proposed marriage. 

.Co. Clerk1 or 

.Dep. Co. Clerk 

State of Columbia, County 

of. 

City of... Date.. .Hour_ 

Then appeared personally 

before me the above-named 

female applicant for a mar¬ 

riage license, identified to my 

satisfaction, and made oath 

that the above statements 

subscribed by her are true 

to the best of her knowledge 

and belief and that she 

knows of no legal objection 

to the proposed marriage. 

.Co. Clerk1 or 

.Dep. Co. Clerk 

(Signature of applicant) (Signature of applicant) 

ADMINISTRATIVE RECORD 

Male Applicant 

Legal period of residence re¬ 

duced to. 

by Judge. 

Female Applicant 
Legal period of residence re¬ 

duced to. 

by Judge. 

Other state license filed,2 is¬ 

sued in.(place) 

.(state) 

1 It is assumed throughout this set of forms that in the state of Colum¬ 
bia the county clerk of each county is the marriage license issuer. 

2 To be filled out in case both applicants reside outside of the state. 
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Form A (continued) 

Proof of age (if applicant’s age 

is given as 23 or less) 

Birth certificate ( ) or 

Passport ( ) or 

School record ( ) or 

Other proof (specify) 

If age is under 21, consent or 

consents filed of 

Father ( ) Mother ( ) 

Guardian ( ) 

Judge. 

If age is under 18, order filed of 

Judge. 

Divorce or annulment decree 

filed, dated. 

Waiver of that requirement by 

Judge. 

Waiver of advance notice by 

Proof of age (if applicant’s age 

is given as 21 or less) 

Birth certificate ( ) or 

Passport ( ) or 

School record ( ) or 

Other proof (specify) 

If age is under 18, consent or 

consents filed of 

Father ( ) Mother ( ) 

Guardian ( ) 

Judge. 

If age is under 16, order filed of 

Judge. 

Divorce or annulment decree 

filed, dated. 

Waiver of that requirement by 

Judge. 

Waiver of advance notice by 

Judge. 

.(hour) 

Judge. 

License issued.(date) 

License refused.(date) because of. 

Marriage certificate received.(date). 

Officiant or witnessing clerk.Official Title. . . 

Street and No. or RFD Route.Date of marriage 

City or town and state. 

Membership certificate received from witnessing clerk., 

License returned unused.(date) 

Male applicant ( ) or 

License not returned, but reported 

.(date) by 

to have been used ( ) or unused ( ) 

(date) 

Female applicant ( ) or 

Intended officiant ( ) or 

Witnessing clerk ( ) or 

Other person ( ) 
Name. 
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Form B 

Receipt for Marriage License Application 

County of.Date.Hour.Application No. 

To [Name of applicants (or applicant) for a marriage license]: 

Receipt is hereby acknowledged of your marriage license 

application bearing the above number. 

Return this receipt, after 5 complete days have elapsed, 

with your request that the license applied for be delivered. 

.County Clerk or Dep. County Clerk 

REQUIREMENTS OF THE MARRIAGE LAW 

[A summary of the marriage law, so far as it relates to the 
qualifications of marriage license applicants, the steps to be taken 
in obtaining a license, penalties for falsification, and the obligation 
of applicants to present the license to the officiant or return it if 
it is not used within the specified period.] 

Form C 

Marriage License 

Note. This is a Marriage License not a Marriage Certifi¬ 

cate.1 If it is not used within 30 days after its issuance it becomes 
void and must be returned to this office by the persons or the 
person to whom it is issued. Any person who shall fail to return 
an unused license within 30 days shall be punished by a fine of not 
more than ... dollars or by imprisonment in the county jail for 
not more than ... or by both such fine and imprisonment. 

This license may be used in any county of the state for the 
proposed marriage, provided the officiant or witnessing clerk has 
satisfied himself that such marriage is not contrary to law. 

The issuance of this license shall not be deemed to remove or 
dispense with any legal disability, impediment or prohibition 
rendering marriage between the contracting parties illegal. 

County of. 

Male Applicant 

I hereby certify that the per¬ 

son named below, an applicant 

for a marriage license, has been 

Application No. 

Female Applicant 

I hereby certify that the per¬ 

son named below, an applicant 

for a marriage license, has been 
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Form C (continued') 

personally examined by me. I 

have no reasonable cause to 

believe that any of the state¬ 

ments made by him are un¬ 

true. 

Name. 

Residence1 2. 

Street and No. or RFD 

Route. 

City or town. 

Age, if under 21,.Date 

of birth. 

Consent or consents filed 

of 

Father ( ) Guardian ( ) 

Mother ( ) Judge. 

Marital status: Single ( ) 

Most recent previous mar¬ 

riage, if any, was dis¬ 

solved by wife’s death 

( ); or divorce ( ); or 

annulment ( ) on. 

(date). 

Name of prospective wife 

personally examined by me. I 

have no reasonable cause to 

believe that any of the state¬ 

ments made by her are un¬ 

true. 

Name. 

Residence2. 

Street and No. or RFD 

Route. 

City or town. 

Age, if under 18,.Date of 

birth. 

Consent or consents filed 

of 

Father ( ) Guardian ( ) 

Mother ( ) Judge. 

Marital status: Single ( ) 

Most recent previous mar¬ 

riage, if any, was dis¬ 

solved by husband’s death 

( ); or divorce ( ); or 

annulment ( ); on. 

(date). 

Name of prospective husband 

Given under my hand and the 

seal of the County this. 

day of.A.D. 

.County Clerk or 

.Dep. County Clerk 

Given under my hand and the 

seal of the County this. 

day of.A.D. 

.County Clerk or 

.Dep. County Clerk 

1 For illustrations of the need for this warning, see Chapter XIV, 
Records and Penalties, p. 300. 

2 Latest residence for a six-month period unless such period has been 
reduced by court order. 
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MARRIAGE AND THE STATE 

Form D 

Marriage Certificate 

On the.day of.A.D.in. 
(Place of ceremony) 

in the State of Columbia, at. 
(Street and number, or church, etc.) 

.of.1 in the State of.and 
(Name of bridegroom) (Residence) 

.of.1 in the State of. 
(Name of bride) (Residence) 

declared in my presence that they took each other as husband 

and wife. 

The marriage license for said marriage was issued by the 

county clerk of.County. It was numbered. 

and dated.2 

The marriage licenses for said marriage were issued as follows: 

the license for the bridegroom by the county clerk of. 

County, being numbered.and dated.; and the license 

for the bride by the county clerk of.County, being 

numbered.and dated.3 

Name of officiant or witnessing clerk. 

Official title. 

Residing at. 
(Street and No., or RFD Route) 

(City or town and state) 

(Name of witness) (Name of witness) 

(Street and No., or RFD Route) (Street and No., or RFD Route) 

(City or town and state) (City or town and state) 

1 Latest residence for a six-month period, unless such period has been 
reduced by court order. 

2 When separate marriage licenses are presented for the contracting 
parties, omit this paragraph and use the next following paragraph 
instead. 

3 Omit this paragraph when a single license is presented for both con¬ 
tracting parties. 
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Form E 
Envelope for Documents 

Explanation. This form is a long envelope addressed to the 

county clerk who issues the license. In this envelope, when it is 

delivered to the applicants, are placed the license, three marriage 

certificate forms, and in case of a marriage without an officiant, 

the required membership certificate. Across the end of the envel¬ 

ope appears a printed statement of the law requiring the officiant 

or witnessing clerk to send a marriage certificate (with a member¬ 

ship certificate attached, in case of a marriage without an officiant) 

to the county clerk and give certificates to each of the candidates, 

and a statement of the penalty fixed for violations. 

Form F 
Consent of Parents, Parent, or Guardian for the 

Marriage of Boys Under 21 or Girls Under 18 
Years of Age 

City or Town. Date. 

State. Marriage License Application No 

Concerning the application by.for a license to marry 

Consent for said marriage is hereby given by the undersigned, 

each bearing the specified relationship to the applicant: 

.Father .Mother 
.Guardian 

I hereby certify that the above-named are [is] personally known 

to me to bear the stated relationships [relationship] to the applicant: 

Name. 

Street and No. or RFD Route. 

City or town and state. 
Signed in my presence 

.County Clerk, or 

.Dep. County Clerk, or 

.(Name of other official 

or person authorized to administer oaths) 

..(Title) 
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MARRIAGE AND THE STATE 

Form G 

Consent of a Judge in Lieu of Parental Consent 

City or town. Marriage License Application 

State. No.1 

Upon application made to me in person on this date by. 

of.,2 aged.years and.months, 
(Residence) 

an applicant for a marriage license, and after hearing such evi¬ 

dence as has been presented to me showing that there is no 

parent or guardian having the actual care, custody and control of 

said applicant, I hereby certify that in my opinion it is expedient 

that a marriage license be issued for said marriage. 

In witness whereof I have hereunto set my hand and the seal of 

said court this.day of.A.D. 

Signature. 

Judge of the.Court 

1 To be filled in by the county clerk to whom application is made for 
the license. 

2 Latest residence for a six-month period, unless such period has been 
reduced by court order. 

Form H 

Consent of a Judge for License Issuance to a Male Appli¬ 

cant Under i8 Years of Age or a Female Applicant 

Under i6 Years of Age 

County Marriage License Application 

No. 

Upon application made to me in person on the. 

of.A.D.by........ aged 

years and.months, of.} and by. 
(Residence of minor) 

and of , the ' 
(Residence of parents, etc.) 

parents ( ) 
surviving parent ( 
guardian ( ) 

day 



BLANKS AND RECORD FORMS 

of said applicant,2 and after hearing such evidence as has been 

presented to me relating to such proposed marriage, and it 

appearing to me that the aforesaid party has made application for 

a marriage license according to law, I hereby certify that in my 

opinion it is expedient that such marriage license be issued, and 

such issuance is hereby authorized. 

In witness whereof, I have hereunto set my hand and the seal of 

said Court, this.day of.. A.D. 

Signature. 

Judge of the.Court 

1 Latest residence for a six-month period, unless such period has been 
reduced by court order. 

2 This clause, relating to parents or guardian, to be stricken out by 
the judge to whom application is made if he is satisfied that the minor has 
no parent or guardian having actual care, custody and control. 

Form I 
Waiver of the Advance Notice 

County. Marriage License Application 

No. 

Upon application to me made on this.day of.by 

.of.1 and.2 of.,l 

part.3 to an intended marriage, and after hearing such 

evidence as has been presented to me relating to said intended 

marriage, and it appearing to me that the aforesaid part.3 

ha. .4 made application for a license to marry according to law, I 

hereby certify that in my opinion it is expedient that a marriage 

license be issued without delay, and such issuance is hereby 

authorized. 

In witness whereof, I have hereunto set my hand and the seal 

of said Court, this.day of.A.D. 

Signature. 
Judge of the.Court 

1 Latest residence for a six-month period, unless such period has been 
reduced by court order. 

2 To be stricken out if but one of the parties applies for the waiver. 

* To read “party” or “parties” as the case may be. 

4 To read “has” or “have” as the case may be. 
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MARRIAGE AND THE STATE 

Form J 

Order Reducing the Required Period of Residence 

County. Marriage License Application No.1 

Upon application to me made this.day of. 

by.of.,2 a party to an intended 
(Residence) 

marriage, and after hearing such evidence as has been pre¬ 

sented to me relating to such marriage, I hereby certify that 

in my opinion it is expedient in this case that the period of resi¬ 

dence specified by law for the issuance of a marriage license be 

reduced to. 
(Period) 

In witness whereof I have hereunto set my hand and the seal 

of said court, this.day of.A.D. 

Signature. 

Judge of the.Court 

1 To be filled in by the county clerk to whom application is made for 
the license. 

2 The applicant's actual residence on the specified date, which resi¬ 
dence must be in the county in which the marriage license is applied for. 

Form K 

Certificate for a Marriage Without an Officiant 

Marriage License Application No.. 

I hereby certify that.. who is an applicant 

for a marriage license, is a member of the religious body known as 

.in the city or town of.State 

of.. and that in accordance with the rules of that 

body marriages are solemnized without the presence of an officiant. 

Date. Signature. 

Official position. 

Street and No. or RFD Route... 

City or town and state. 

1 To be filled in by the county clerk to whom application is made for the 
license. 
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Form L 

Follow-up Letter to the Intended Officiant1 

County. Marriage License Application No. 
To. Date. 

Under date of.. 19.a marriage license, No... 

was issued in this office to.2 and.,2 your 

name being given as the intended officiant (or witnessing clerk). 

No certificate for that marriage has been received. If the persons 

named have been married by you (or in your presence as a wit¬ 

nessing clerk) you are requested to forward the certificate at 

once. A blank form is enclosed. If the marriage has not been 

performed by you (or in your presence as a witnessing clerk) will 

you kindly advise this office? 

In this connection your attention is directed to Section .. of 

the marriage law, which requires that a marriage certificate shall 

be returned to the issuer of the marriage license within five days 

after the ceremony. Every officiant or witnessing clerk who 

neglects to return such a certificate is subject, by Section .., to a 

fine of not less than $.or to imprisonment for not more 

than... .days or to both fine and imprisonment. 

Attention is also called to the fact that by Section .. of the 

marriage law the marriage license referred to is now invalid, 

having been issued more than 30 days ago. If the license is in 

your possession and no ceremony has been performed you are 

requested to return it to this office at once. 

.County Clerk or 

.Dep. County Clerk 

1 For a discussion of the importance of the follow-up letter, see Chapter 
XIV, Records and Penalties, p. 298. 

2 Only one name to be filled in if the license was issued to but one of 
the contracting parties. 
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MARRIAGE AND THE STATE 

Form M 

General Follow-up Letter to Each of the Contracting 

Parties 

[For cases where no reply has been received to a follow-up 

sent to the officiant.] 

County. Marriage License Application No. 

Date. 
To. 

Under date of.. 19.a marriage license, No... 

was issued in this office for your marriage to. No 

certificate for that marriage has been received. 

If the marriage has been solemnized it is a matter of very great 

importance to you to have an official record of it in this office. 

You are requested, therefore, to communicate at once with the 

person who officiated at the marriage (or who acted as witness¬ 

ing clerk), whose duty it is to return the certificate, and to direct 

his attention to Section ... of the marriage law which requires 

that a marriage certificate shall be returned to the issuer of the 

marriage license within five days after the ceremony. Every 

officiant or witnessing clerk who neglects to return such a 

certificate is subject, by Section ..., to a fine of not less than 

.dollars or to imprisonment for not more than. 

days or to both fine and imprisonment. 

Attention is also called to the fact that by Section ... of the 

marriage law the marriage license referred to is now invalid, 

having been issued more than 30 days ago. If the license is still 

in your possession, you are requested to return it to this office at 

once. Failure to return an unused license within 30 days from 

the date of its issuance subjects the person to whom it was issued 

to a fine of not less than $.or imprisonment of not less than 

.days or both fine and imprisonment. 

If at any time you wish a new license issued, one may be 

obtained by complying with the procedure established by law. 

.County Clerk or 

.Dep. County Clerk 
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Form N 

Special Follow-up Letter to Each of the Contracting 

Parties 

[For cases where the intended officiant has reported that he 

has not solemnized the marriage referred to.] 

County Marriage License Application No 

Date. 

To. 

Under date of.. 19.a marriage license, No... 

was issued in this office for your marriage to. No 

certificate for that marriage has been received, and the person 

named by you as the intended officiant has informed the office 

that he has not solemnized the marriage referred to. 

Your attention is called to the fact that by Section ... of the 

marriage law the marriage license referred to is now invalid, 

having been issued more than 30 days ago. If the license is still 

in your possession, you are requested to return it to this office at 

once. Failure to return an unused license within 30 days from 

the date of its issuance subjects the person to whom it was issued 

to a fine of not less than $.or imprisonment of not less than 

.days or both fine and imprisonment. If at any time you 

wish a new license issued, one may be obtained by complying 

with the procedure established by law. 

.County Clerk or 

.Dep. County Clerk 
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Accommodation, as a means of 
interstate adjustment, 207-208, 
342 

Account of New Netherlands in 
1643-4, An, by Rev. Father 
Isaac Jogues, 25 note 

Administration: search for good, 
n-12; centralized in conti¬ 
nental countries, 18; necessary 
in America to find substitute for 
centralized, 19; of marriage 
laws should be separated from 
other duties, 77; importance of 
good, 105, 343; good, prevented 
by fee system, 119; no uni¬ 
formity of, under federal mar¬ 
riage and divorce law, 203; 
advance notice necessary for 
good marriage, 207; laws less 
important than good, 339; how 
to effect reform of marriage, 
347-352; study of marriage, 
needed, 347-349; improvement 
in, brought about by co-opera¬ 
tion of different groups, 349-350; 
comprehensive measures will not 
improve, 350. See also Super¬ 
vision 

Advance notice of intention to 
marry: origin of, 24, 107-109; 
law originated in Maine, 24, 
108; required in 8 states, 42, 
109,112,116; verification made 
possible by, 52; case of bigamy 
prevented by, 54-55; eliminates 
marriage market towns, 88, 104; 
contrasted with advance pub¬ 
lication, 109; interval before 
and after license issuance re¬ 
quired by present laws dealing 

with, no table; law should re¬ 
quire interval before license 
issuance, 111; laws cut down out- 
of-state marriages, 112; hasty 
marriages, 112-113, 150; illegal 
unions, 113-114, 184; greatest 
value of, 115-116; waiver of, 
law, 116, 184, 340, 365; repealed 
in Nebraska, 117, 351; law 
should not require appearance 
of both candidates twice, 118; 
publication futile without, 167, 
181; prevents evasive out-of- 
town marriages, 178, 180; pre¬ 
vents child marriages, 183-184; 
spread of requirement in recent 
times, 205; law passed to accom¬ 
modate neighboring state, 207- 
208; favored by justice of the 
peace, 225; law promoted by 
ministerial association, 254; im¬ 
portance of, 339, 340; law one to 
advocate early, 351; position of 
each state with regard to, 370- 
373 table 

Affidavit: treated as evidence, 42, 
43, 197, 209, 311; as to age of 
applicant, 53, 141; not read by 
applicant, 57; on sanity, 59; 
copy of, 60; false, 64, 71, 145; 
in relation to perjury, 144; 
versus documentary evidence, 

150, 343 
Age of consent: to carnal inter¬ 

course, 133; confusing term, 

133-134 
Ages for marriage. See Minimum 

marriageable age 
Ages for parental consent. See 

Parental consent, when required 
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Alabama: selected for intensive 
study, 12, 21; lack of ministers 
and magistrates in, 28-29; ad- 
ministration of early law in, 31; 
issuer mistaken about law, 68; 
violation of residential require¬ 
ment in, 70; licenses signed in 
blank by some issuers, 70; num¬ 
ber of license issuers in, 82 
table; perjury not prosecuted in, 
307; marriage requirements in, 

370-373 table 
American Bar Association, 192- 

193 note, 249, 251, 305 
American Economic Association, 

329 

American Journal of Public Health, 
324 note 

American Law Institute, Proceed¬ 
ings of the, 193 note 

American Marriage Laws in Their 
Social Aspects, by F. S. Hall 
and E. W. Brooke, 11 note, 192, 
202 

American Public Health Associa¬ 
tion, 328 

American Red Cross, 329 
American Statistical Association, 

329 
Annals of American Academy of 

Political and Social Science, 79 
note 

Annals of the Association of Ameri¬ 
can Geographers, 337 note 

Arena, 190 note 
Arizona: number of license issuers 

in, 82 table; proof of age in, 142; 
marriage requirements in, 370- 
373 table 

Arkansas: number of license 
issuers in, 82 table; marriage 
requirements in, 370-373 table 

Ashton, John, 85 note 
Atlanta’s Christian Council, 254 
Atlantic Monthly, 220, 221, 240 

notes 
Attorney General of New York 

State, Report of the, 74 note 

Ayrinhac, Very Rev. H. A., 244, 
245 notes 

Bailey, W. L., 79 note 
Banns: bishop’s license a sub¬ 

stitute for, 17, 30; civil, 24, 107; 
governor’s license a substitute 
for, 30; an early form of ad¬ 
vance notice, 107; publication 
of, in France, 107; substitute 
for, adopted in New England, 
108-109; reason for, 116; use¬ 
fulness of, past, 166, 340; when 
bride and groom live in different 
parishes, 179; in the Catholic 
Church, 246; approved of by 
Rev. W. C. DeWitt, 264; a sub¬ 
stitute for license, 295 

“Belling,” 172 note 
Bigamy: cases of, 55; makes 

marriage void, 196; easily con¬ 
cealed, 269; and common law 
marriage, 301 

Birmingham, England, Copec Con¬ 
ference held at, 257 

Bishop, J. P., 195 note 
Bishop’s license, 17, 30 
Blackstone, Sir William, 332 
Blanks and record forms: applica¬ 

tion for a marriage license, 302- 
303, 356-359; marriage license, 
303, 360-361; receipt for mar¬ 
riage license application, 303, 
360; envelope for documents, 
304, 363; follow-up letters, 304, 
367-369; marriage certificate, 
362; consent of parents, 363; 
consent of a judge, 364; waiver, 
of the advance notice, 365; 
order reducing the period of 
residence, 366; certificate for 
marriage without an officiant, 
366 

Bluebeard, bigamist in California 
known as, 55 

Bonker v. People (Michigan), 49 
note 
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Boston: license issuers in, 79; 
justices of the peace in, 221, 229 

Bradford, Governor, 23 
Breckinridge, S. P., 172,173 note 
Brooke, E. W., n note 
Brown, W. G., 31 
Bruce, P. A., 31, 86 note 
Bryan, W. J., 335 
Burge’s Commentaries on Colonial 

and Foreign Laws, revised by 
Renton and Phillimore, 194-195 
note 

Burn, J. S., 85 note 
Burton, F. E., 159 note 

Calhoun, A. W., 33 
California: selected for intensive 

study, 12-13, 21; an example of 
later frontier, 21, 33; description 
of, during gold rush, 34-3 5; 
effect of early conditions on 
marriage laws in, 36-37; mar¬ 
riage of feeble-minded in, 62; 
certain marriage laws ignored 
in, 71; number of license 
issuers in, 82 table; advance 
notice law in, no table, 116; 
on uniform marriage and divorce 
laws, 190; law relating to relig¬ 
ious celebrants in, 261 note; 
marriage requirements in, 370- 
373 table 

California Code of 1871 and 1872, 
36 note 

California, A Study of American 
Character, by Josiah Royce, 34 
note 

Cannon, W. B., 130 
Capper bill: discussion of, 198- 

201; unsatisfactory to anti¬ 
divorce people, 198; would 
lower present administration of 
marriage laws in high standard 
states, 199; other objections to, 
199-201; part of Commissioners’ 
Marriage License Act adopted 
by, 194; marriage of first cou¬ 

sins prohibited under, 200; on 
license issuers, 203 

Cases of Conscience for English- 
Speaking Countries, by Rev. 
Thomas Slater, S.J., 245 note 

Catholic Church: minimum mar¬ 
riageable age allowed by, 132; 
Codex, 133; canons of, that 
relate to marriage, 244-247; 
a bishop of, endorsed advance 
notice bill, 255 

Central Conference of American 
Rabbis, Proceedings of, on mar¬ 
riage and divorce, 252 

Central marriage bureaus, 237- 
240, 345 

Certificate of intention, term used 
in New England, 24 

Chamber of Commerce, interested 
in promoting marriages, 100 

Chapin, C. V., 323 note 
Charlemagne, 107 
Chicago, civil marriages performed 

at marriage court in, 237-238 
Child marriages: book on, 17, 123; 

on frontier, 33; publicity given 
to, 119; defined, 123; number of 
people living in United States 
who have participated in, 124; 
figures on, misunderstood, 124; 
not confined to poor, 125; in¬ 
creased by marriage market 
towns, 125, 341; girl of 15 mar¬ 
ried to college junior, 126-127, 
268-269; correspondence on, 
127; in seventeenth century, 
128; new material on, 128-129; 
on biological side, 130-131; 
with parental consent, 134-139; 
summary of findings on, 145- 
146; and advance notice of in¬ 
tention to marry, 183; at age 
of 12 legal, 342; bills to prevent, 
a good reform to start with, 351. 
See also Cleveland study of 
School-girl Brides; Minimum 
marriageable age; Parental con¬ 
sent 
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Child Marriages, by M. E. Rich¬ 
mond and F. S. Hall, 17, 51, 53, 
69 notes; 72, 116 note, 123, 128, 
130 note, 133; 134, 135, 136, 
142 notes; 250, 307, 329 

Christian Citizenship, by Edward 
Shillito, 258 note 

Church of England: licenses not 
needed for marriages solemnized 
under the auspices of, 19 note, 
240; Massachusetts desired to 
avoid interference from, 23; 
some members of, on compulsory 
civil marriage, 256 

Churches: denominational stan¬ 
dards of, 243-253; group action 
by, 254-259. See also Religious 
celebrants; Religious ceremony; 
Copec Conference; Marrying 
parson 

Churchman, 248 note 
Civil ceremony: obligatory in con¬ 

tinental countries, 18; optional 
in England and United States, 
18-19; in Plymouth, 23; rela¬ 
tion of, to divorce, 217; religious 
ceremony preferred to, 218, 235, 
345; reasons for, 218-219; 
compared with religious, 226- 
227 

Civil officiants: number in United 
States, 9; justices of the peace 
as, 220-232; other than justices 
of the peace authorized to 
officiate at marriages, 232-235; 
judges of higher courts usually 
avoid acting as, 233; city and 
town clerk sometimes avoid 
acting as, 234; need for intelli¬ 
gent, 236; Chicago now uses 
judges as, 238; license issuers 
also, in New York City, 239; 
need for limiting, 240, 345. See 
also Civil ceremony; Justices of 
the peace 

Clandestine marriages: in Great 
Britain, 85-86; in Maryland, 
86; checked by Charlemagne, 

107; relation between hasty 
and, 165; defined, 165; motives 
for, 168-174, 285; for sake of 
children, 169-170. See also Out- 
of-town marriages; Out-of-state 
marriages 

Clergymen, in marriage market 
towns, 91-92. See also Marry¬ 
ing parson; Religious celebrants 

Cleveland, criminal justice in: 
gives statistics on prosecutions 
for perjury, 308; considers per¬ 
jury statute too severe for en¬ 
forcement, 312 

Cleveland study of School-girl 
Brides: child marriages re¬ 
ported by, 140-141; false affi¬ 
davits reported by, 145; civil 
and religious ceremony com¬ 
pared in, 226 

Cleveland, Women’s Protective 
Association, 140, 141 

Cohabitation, pre-matrimonial, 
cause of clandestine marriages, 
168 

Colorado: incompetence recognized 
by issuer in, 63; number of 
license issuers in, 82 table; mar¬ 
riage requirements in, 370-373 
table 

Columbus, Ohio, conference on 
marriage and divorce held at, 
255 

Commentaries on American Law, by 
James Kent, 28 note 

Commentaries on the Laws of Eng¬ 
land, by Sir William Blackstone, 
332 note 

Commercialism: in marriage mar¬ 
ket towns, 88-101; of notaries 
who are also jewelers, 101; and 
the marriage ceremony, 102- 
105; and justices of the peace, 
227-232; advertising a form of, 
95, 227-229; and the clergy, 280 

Commissioners on Uniform State 
Laws: comparison of our find¬ 
ings with discussions of, 16; 
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Marriage License Act of, 42,194, 
205; Marriage Evasion Act of, 
68 note, 194-197, 208; Illegiti¬ 
macy Act of, 158 note; Con¬ 
ference of, how created, 192-193 
note; on uniformity, 193; on 
apathy toward marriage laws, 
193; on state compact method 
of interstate adjustment, 210; 
have borne a part in marriage 
reform, 349 

Common law marriage: defined, 26 
note, 293; history of, in New 
York State, 26-28; reasons for, 
in early days, 29; abolished in 
England, 29; still legal in 24 
states, 29; confusion created by, 
29-30, 293,339; recognized and 
extradition for bigamy, 301; 
and Gresham’s Law of finance, 
336; statutes and decisions of 
states that permit, compared 
with those of other states, 336- 
337; abolition of, a goal to be 
worked toward, 339; position of 
each state with regard to, 370- 
373 table 

“Compact Clause of the Con¬ 
stitution, The,” by Felix Frank¬ 
furter and J. M. Landis, 211 
note 

Comparison of certain marriage 
requirements, by states, 370- 
373 table 

Congregational Churches, Minutes 
of the National Council of the, on 
marriage and divorce, 251 

Connecticut: number of license 
issuers in, 82 table; advance 
notice law in, no table, 255; 
part of Commissioners’ Mar¬ 
riage License Act adopted by, 
194; registrars of vital statistics 
exercise some supervision, 317; 
marriage requirements of, 370- 
373 table . 

Consanguinity, a bar to marriage, 
68 

Conservation of the Family, by Paul 
Popenoe, 124 note 

Constitution of the United States: 
compact clause of, 211; Nine¬ 
teenth Amendment to, 331 

Constitutional amendment to leg¬ 
islate on marriage and divorce: 
considered by Congress, 190; 
arguments against, 190-192. 
See also Federal regulation of 
marriage and divorce 

Continental marriage laws, 17, 18, 
193, 194 note 

Cook, F. G., 220, 221, 240 note, 262 
Cooley, Judge, 49 note 
Cooper, Peter, 328 
Copec Conference: description of, 

257-258; commission on rela¬ 
tion of the sexes, 257-259 

County, The, by H. S. Gilbertson, 
232 note 

Criminal Justice in Cleveland, 308 
note, 312 

Current History Magazine, New 
York Times, 200 

Decently and in Order, by Rev. W. 
C. De Witt, 264 note 

de Forest, R. W., 328 
Delaware: number of license 

issuers in, 82 table; advance 
notice law in, no table, 152; 
interval required between license 
issuance and marriage in, no 
table; justices of the peace not 
authorized marriage officiants 
in, 220 note; marriage require¬ 
ments in, 370-373 table 

“Demoralization of the Law,” by 
Ignotus, 132 note 

De Porte, J. V., 324 
“Development of Statistics of 

Marriage and Divorce in New 
York State,” by J. V. De Porte, 
324 note 

De Witt, Rev. W. C., 264 
Dike, Rev. S. W., 189 
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Disqualifications for marriage: li¬ 
cense refused because of, 44-45; 
enumerated, 49-50 note, 58-63; 
brought to light by advance 
notice laws, 113-114; position of 
each state with regard to, 370- 
373 table 

District of Columbia: number of 
license issuers in, 82 table; mar¬ 
riage law falsification perjury in, 
312 note; marriage require¬ 
ments in, 370-373 table 

Divorce: federal, law asked for 
by California, 36; proof of, 51, 
54; traceable to hasty marriages, 
148; ways to prevent, 150; 
study of, by C. D. Wright, 189; 
International Committee on 
Marriage and, 192; law evasion 
in connection with, 202-204; 
Paris, 213; relation of civil 
ceremony to, 217, 219, 224; 
churches on, 247-252; relation 
of careless religious celebrant to, 
272; causes of, 331; need for a 
marriage study separate from, 
331. See also Federal regulation 
of marriage and divorce 

Domicil. See Residence 
Double license plan: requires 

some form of interstate under¬ 
standing, 106; as a means of 
interstate adjustment, 208-210, 
341; how, would work, 209 

Drug addicts, forbidden to marry 
59, 63 

Drunkenness. See Intoxication 
Dublin, L. I., 328, 329 note 
Dutch, religious tolerance under 

the, 25. See also Holland 

“Early Marriages—Perjury,” 309 
note 

Eaton, D. B., 328 
Edmonds, Representative, 191 
Eliot, George, on pre-matrimonial 

acquaintance, 155 

Encyclopaedia Britannica, Eleventh 
Edition, 86, 107 notes 

Enforcement of marriage laws, rea¬ 
sons given for lack of, 306-310, 

312 
England: marriage system adopted 

in, 18, 19, 240; controlled by 
High Church party, 23; com¬ 
mon law marriage in, 26; bish¬ 
op’s license in, 17, 30; directions 
for registrars of marriage in, 75- 
76; followed Roman law, 132; 
marriage as a civil contract in, 
332. See also Church of Eng¬ 
land 

Epileptics, forbidden to marry, 59 
Evangelical Church, Evangelical 

Association, United Evangelical 
Church, Proceedings of the Gen¬ 
eral Conferences of the, on divorce, 
251-252 

Evasive out-of-state marriages. 
See Out-of-state marriages 

Evidence: of qualifications for 
marriage, 50-51, 56, 340; sup¬ 
plied by taxicab driver, 58; of 
age, 141-142; forms of avail¬ 
able, 142, 144; documentary, re¬ 
quired to prevent hasty mar¬ 
riages, 150; permanent marriage 
record as, 294; as a cure for per¬ 
jury, 310. See also Proof of age; 
Residential requirement for mar¬ 
riage license issuance; Witnesses 

Exploitation, 84-105 

Fairlie, J. A., 79, 322 
Family, 157 note 
Federal regulation of marriage and 

divorce: urged by California, 
36; history of proposed, 190- 
192; Capper bill for, 198-201; 
state versus, 201-206; no uni¬ 
formity of administration under, 
203; J. H. Wigmore on, 211; 
the churches on, 249-252; argu¬ 
ments against, 337 
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Fee: usual size of marriage license, 
44; system of compensation for 
license issuers, 80; illegal, 80, 
226; charged at Gretna Green, 
86; emphasis on, in marriage 
market towns, 89, 93, 97, 98, 
231; license issuers oppose 
reform because of, 119, 348; 
splitting, 223, 230-231, 283; 
based on accessories to the 
ceremony, 230; Urdahl on, 
system, 232; size of, in Chicago, 
238; in New York, 239; system 
and justices of the peace, 241; 
as main source of income of 
clergymen, 282; relied on to 
supplement inadequate salary, 
285-286; system should be 
abolished, 343, 345. See also 
Salary 

“Fee System in the United States, 
The,” by T. K. Urdahl, 232 note 

Feeble-minded: forbidden to 
marry, 59; Minnesota license 
issuers supplied with lists of, 61; 
licenses refused to, 62; laws 
prohibiting marriage of, ignored, 
71; girl of 14 permitted to 
marry, 71 

Field representatives. See Super¬ 
vision 

Fiske, John, 128 
Fleet marriages, 84-85 
Fleet, The: Its River, Prison and 

Marriages, by John Ashton, 85 
note 

Fleet Registers Comprising the His¬ 
tory of Fleet Marriages, The, by 
J. S. Burn, 85 note 

Florida: number of license issuers 
in, 82 table; marriage require¬ 
ments in, 370-373 table 

Follow-up of marriage license: 
65, 298, 301, 344; forms to be 
used for, 367-369 

Forced marriage: common use of 
term, 155; correct use of term, 
156; and rape, 156; possible 

relation between, and divorce, 
156; study of, by Mrs. Mudgett, 
157; eugenic argument against, 
158; thorough study needed, 
159; cases in which, was pre¬ 
vented, 159-161; relation of 
marriage license issuer to, 161, 
234; relation of, to civil cere¬ 
mony, 219 

Forty Niners, The, by S. E. 
White, 35 note 

Frankfurter, F. M., 211 
French, little trace left by, on 

marriage laws, 30, 32 
Frontier, relation of, to marriage, 

20, 28-29 

Gasparri, Cardinal, 246, 296 note 
Genetics, an Introduction to the 

Study of Heredity, by H. E. 
Walter, 158 note 

Georgia: number of license issuers 
in, 82 table; advance notice law 
in, no table, 254; part of Com¬ 
missioners’ Marriage License 
Act adopted by, 194; banns a 
substitute for license in, 295; 
marriage requirements in, 370- 
373 table 

Gilbertson, H. S., 232 note 
Goodnow, F. J., 48 
Governor’s license, 30 
Greene, E. B., 25 note 
Gresham’s Law, 336 
Gretna Green, original, 85-86. 

See also Marriage market town 

Hague Convention on interna¬ 
tional law of marriage, 194 

Hale, Sir Matthew, 333 
Hall, F. S., 11, 17 notes 
Hammond, J. L. and Barbara, 8, 

347 
Hardwicke Act, 26, 85 
Harrison, S. M., 327 note 
Hasty marriages: and advance 
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notice law, 112-113, 340, 350; 
defended, 147; lead to annul¬ 
ments and divorces, 148; typical 
cases of, 149-155; when intoxi¬ 
cated, 151-153; on a dare, 153; 
in a fit of pique, 154; as out¬ 
come of jest, 154; length of 
acquaintance in, 155; and out- 
of-hour issuance, 163; ways to 
prevent, 184, 340; public opin¬ 
ion can be roused on subject of, 
351. See also Forced marriages; 
Out-of-hour issuance 

Health News, 320 note 
Health, state boards of, exercise 

supervision, 318, 319, 320, 322, 
323 

Hearings before the Committee on 
the Judiciary, 65th Congress, 
H. J. Res. 187, 36, 192 notes 

History of Alabama, by A. J. 
Pickett, 29 note 

History of Alabama, A, by W. G. 
Brown, 31 note 

History of Matrimonial Institu¬ 
tions, A, by G. E. Howard, 22 
note 

History of Plymouth Plantation, by 
Governor Bradford, 23 note 

• Holland, civil marriage ceremony 
in, 23. See also Dutch 

House of Representatives: resolu¬ 
tion on marriage and divorce 
introduced in, 191; Judiciary 
Committee of, on marriage and 
divorce, 191 

Howard, G. E., 22 note 
Howard, Sidney, 338 note 

Idaho: number of license issuers 
in, 82 table; marriage require¬ 
ments in, 370-373 table 

Illegitimacy laws, new, as a sub¬ 
stitute for forced marriages, 158 

Illinois: selected for intensive 
study, 12, 21; early history of, 
25; license issuers’ salaries de¬ 

pendent on fees in, 80; number 
of license issuers in, 82 table; 
Commissioners’ Evasion Act 
adopted by, 194; marriage re¬ 
quirements in, 370-373 table 

Illinois Law Review, 211 note 
Imbeciles, forbidden to marry, 58 
Impediment. See Disqualifica¬ 

tions for marriage 
Incest, makes marriage void, 196 
Indian women, 32 
Indiana: issuers ignorant con¬ 

cerning residential requirements, 
68, 70; certain marriage laws 
ignored in, 71; number of 
license issuers in, 82 table; move 
for better marriage laws in, 255; 
marriage requirements in, 370- 

373 taMe 
Insane: forbidden to marry, 59; 

laws prohibiting marriage of, 
ignored, 71 

Interim Report of Commission 
Respecting Issuers of Marriage 
Licenses, 101 note 

International Committee on Mar¬ 
riage and Divorce, 192 

International law of marriage, 194- 
195 note 

Interstate adjustment: ElihuRoot 
on, 206; accommodation as a 
means of, 207-208; advance 
notice of intention laws made 
effective by, 207; the double 
license plan as a means of, 208- 
210; the state compact method 
as a means of, 210-213. See also 
Regional understanding 

Interval between application for 
license and its issuance or be¬ 
tween license issuance and mar¬ 
riage, no table 

Intoxication: a bar to marriage, 
59, 63; marriage valid despite, 
151; marriage held invalid be¬ 
cause of, 151-153; no bar to 
marriage for certain religious 
celebrants, 274-275 
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Iowa: number of license issuers in, 
82 table; marriage requirements 
in, 370-373 table 

Italy, 132, 173 

Jefferson, Thomas, 31 
Jewish Law of Marriage and 

Divorce in Ancient and Modern 
Times, and Its Relation to the Law 
of the State, The, by Moses 
Mielziner, 252 note 

Jewish rabbi: helped to pass ad¬ 
vance notice law, 255; on mar¬ 
riage procedure, 265. See also 
Central Conference of American 
Rabbis, Proceedings of 

Jogues, Father, 25 
Jones, Senator, 191 
Journal of the American Institute 

of Criminal Law and Criminol¬ 
ogy, 56 note 

Journal of the American Statistical 
Association, 329 note 

Justices of the peace: in marriage 
market towns, 93, 95-98, 217; 
some, known as marrying jus¬ 
tices, 93, 95, 97, 98, 217, 227; 
opposed to changes in marriage 
law, 118, 231; most usual civil 
officiant, 220; number of, in 
Massachusetts, 221-222; spe¬ 
cially commissioned to officiate 
at marriages, 221-222, 237, 345; 
description of practices of, 222- 
232; views on marriage of, 224- 
226; commercialism of, 227- 
232; Urdahlon, 232; number of, 
reduced, 222, 236-237; reason 
for limiting number of, 240, 345; 
fees of, 241; should be paid fixed 
salaries, 241, 345 

Kansas: number of marriage li¬ 
cense issuers in, 82 table; Chil¬ 
dren’s Code Commission of, on 
punishment for false swearing, 
312; case of State v. Newcomer, 

334; marriage requirements in, 
370-373 table 

Keezer, F. H., 178 note 
Kelly, Robert, 253 note 
Kent, Chancellor, 26-28 
Kentucky: laws of, adopted in 

Illinois, 25; number of license 
issuers in, 82 table; marriage re¬ 
quirements in, 370-373 table 

Kentucky Statutes, Carroll's, 1922, 
229 note 

“Labor Spy, The,” by Sidney 
Howard, 337, 338 note 

Ladies' Home Journal, 202 note 
Lake Tensaw, 28 
Landis, J. M., 211 
Lateran Council, required banns, 

107 
Laws of the Territory of Illinois, 

1809-11, Illinois State Historical 
Library, 25 note 

Leagues of Women Voters, have 
borne a part in marriage reform, 
35o 

Legislatures, number of members 
of, 9 

License. See Marriage license; 
Bishop’s license; Governor’s li¬ 
cense 

License issuer, 47-83 
License system of today, 41-46 
Lively, Judge, 154 
Local Government in Counties, 

Towns, and Villages, by J. A. 
Fairlie, 79, 322 

Lofthouse, W. F., 258 
Los Angeles: letter sent by license 

official of, 64; license issuer 
warns against exploitation, 230- 
231 

Louisiana: number of license 
issuers in, 82 table; Commis¬ 
sioners’ Evasion Act adopted 
by, 194; marriage not a “nat¬ 
ural right” in, 334; marriage 
requirements in, 370-373 table 
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Maine: five days’ advance notice 
law originated in, 24, 108, no 
table; licenses signed in blank 
by some issuers in, 70; number 
of license issuers in, 82 table; 
home issuance of marriage li¬ 
cense in, 179; marriage require¬ 
ments, 370-373 table 

Maitland, F. W., 338 
Mann, R. Z. S., 21 note 

Marriage: monogamy best form 
of, 9; relation of the state to, 9; 
need for objective inquiry into 
subject of, 10; common law, 
26-30; license, 41-83; as a 
contract, 62, 116, 332, 335; the 
exploitation of, 84-105; “par¬ 
lor,” 93, 227; brokerage, 102; 
interval between application 
for license and marriage, 106- 
119; youthful and child, 123- 
141; hasty, 147-164; as a re¬ 
sult of correspondence only, 
102, 153; clandestine, 165-180; 
out-of-town, 174-180; evasive 
out-of-state, 187-213; prohib¬ 
ited, 196; civil officiant of, 
217-241; and the churches, 
242-289; records, 293-304; law 
violation, 305-313; state super¬ 
vision of, 314-329; recent inter¬ 
est in subject of, 330, 332; 
study separate from divorce, 
331; a natural right, 332, 333; 
duty of state to encourage, 333; 
not a “natural right,” 334, 335; 
legal definition of, 335; limita¬ 
tions of state control of, 335-336 

Marriageable age. See Minimum 
marriageable age 

Marriage and Divorce, United 
States Bureau of the Census, 36 
note 

Marriage ceremony, commercial¬ 
ized, 102. See also Civil cere¬ 
mony; Religious ceremony 

Marriage certificate: marriage 

license mistaken for, 65, 300- 
301, 362 form 

Marriage, Divorce, Separation and 
Domestic Relations, by James 
Schouler, 49 note 

Marriage Evasion Act of Com¬ 
missioners on Uniform State 
Laws, 194-197 

Marriage Laws and Decisions in the 
United Slates, by Geoffrey May, 
11 note, 336, 370 

Marriage Legislation in the New 
Code of Canon Law, by Very 
Rev. H. A. Ayrinhac, 244, 245 
notes 

Marriage license: origin of, 17, 30; 
need for, 19; called certificate 
of intention in most of New 
England, 24; almost all states 
now require, 41, 345; not yet 
essential for a valid marriage, 
42; granted on application, 
42; usual qualifications for, 43; 
application for, made by, 43; 
description of, 44; procuring of, 
considered as business transac¬ 
tion only, 45, 77; usual pro¬ 
cedure in procuring, 45; appli¬ 
cation for, by mail, 52; confused 
with marriage certificate, 65, 
300-301; Sunday issuance of, 
96; follow-up of, 65, 298, 301, 
344, 367-369 forms; blank used 
in Arizona, 142; regarded as 
news by papers, 166; home 
issuance of, 179, 184, 341; 
banns a substitute for, 295; life 
of, should be limited, 299; 
different from other licenses, 
338; application for, 356-359 
form; receipt for application for, 
360 form; form, 360-361; posi¬ 
tion of each state with regard 
to person applying for, 370-373 

Marriage License Act of Com¬ 
missioners on Uniform State 
Laws, 42, 199, 205 

Marriage license districts: selected 
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for this study, 47; unit for 
license issuance, 174 note 

Marriage license issuers: number 
of, 9; compensation of, 80; 
other duties of, 45, 76; super¬ 
vision of, 46, 69, 77, 316-329; 
kind of service given by, 47; 
discretion exercised by, 48-67, 
351; duties of, seldom defined 
by courts, 49; both candidates 
required to appear before, 51-52, 
226, 340; license refused by, 63; 
desirability of co-operation of, 
64; follow-up of unreturned 
licenses by, 65, 298, 301, 344; 
law not known by, 67-69, 321; 
law’s provisions ignored by, 69- 
73,319-320; carelessness by, 72, 
320; provisions of law explained 
to candidates by, 75; different 
officials act as, 76; should be 
appointed, 77, 344; present 
method of choosing, 78; tenure 
of office of, 79; should receive 
salaries, 80, 241, 348; women 
as, 81, 82 table, 344; rules for 
guidance of, 81, 83; number of 
men and women, by states, 82 
table; fee system of payment to, 
should be abolished, 119, 343; 
notaries as, 101; on minimum 
age in New York State, 143; 
vigilance required of, 150, 184; 
and forced marriages, 161; keep 
license issuance secret illegiti¬ 
mately, 167; keep license issu¬ 
ance secret legitimately, 171; 
usually under county govern¬ 
ment, 316, 327; a national or¬ 
ganization of, desirable, 328, 
344; in control of administra¬ 
tive details, 343; position of 
each state with regard to usual, 
370-373 table; position of each 
state with regard to payment of, 
370-373 table 

Marriage market towns: observe 
letter of law, 67; general dis¬ 

cussion of, 84-89, 98-101; num¬ 
ber of, 87; advertising in, 88, 95, 
97; eliminated by advance 
notice laws, 88, 104, 341; rela¬ 
tion of newspapers to, 88-89, 
96; out-of-state marriages, in, 
90, 94, 97, 188, 341; study of 
four, 90-98; justices of the 
peace in, 93, 95-98; conditions 
which favor, 104; and child 
marriages, 125, 341; and hasty 
marriages, 149, 151; and clan¬ 
destine marriages, 174-176; 
which do not recognize civil 
ceremonies, 217; ratio of reli¬ 
gious to civil ceremonies in, 218 

Marriage requirements by states, 
table showing, 370-373 

Marriage returns: follow-up to 
procure, 65, 298, 344; by whom 
made, 295; penalty for failure 
to make, 295; and the clergy, 
296; cases of carelessness with 
regard to, 296-297; and the 
civil officiant, 298; prompt, 
doubly valuable, 299, 301, 344; 
forms for follow-up of, 367-369 

Marriage Ring, The, by Rev. 
De Witt Talmage, 284 note 

Marrying parson, the: in a mar¬ 
riage market town, 92; de¬ 
fined, 280; responsibility of the 
churches for, 281, 288, 346; 
commercial practices of, 281- 
284; misdating of marriage cer¬ 
tificate by, 284-285; performs 
more than his share of religious 
ceremonies, 289, 346 

Marshall, Sabina, 140 note 
Martineau, Harriet, 33 
Maryland: law requires religious 

ceremony in, 18, 220 note; 
parental consent law violated 
in, 70; number of license issuers 
in, 82 table; clandestine mar¬ 
riages in, 86; Court of Appeals 
on marriage when drunk, 151- 
153; banns a substitute for 
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license in, 295; marriage re¬ 
quirements in, 370-373 table 

Massachusetts: selected for in¬ 
tensive study, 11, 21; marriage 
law policies of, 22; and Church 
of England, 23; first religious 
marriage in, 24; common law 
marriage not recognized in, 26; 
contrasted with New York, 26- 
28; marriage of the feeble¬ 
minded in, 62; number of 
license issuers in, 82 table; ad¬ 
vance notice law in, 108, no 
table; law discourages out-of¬ 
hour issuance, 163; home issu¬ 
ance of marriage license in, 179; 
Commissioners’ Marriage Li¬ 
cense Act adopted by, 194; 
Commissioners’ Evasion Act 
adopted by, 194; justices of the 
peace in, 221; reduction of jus¬ 
tices of the peace in, 222, 237; 
child marriages in, 222; offi¬ 
ciants forbidden to advertise in, 
229 note; Bureau of Vital 
Statistics on need of marriage 
record, 294; violations of cer¬ 
tain laws not prosecuted in, 
307; Division of Vital Statistics 
exercises some supervision over 
marriage, 318, 322; marriage 
requirements in, 370-373 table 

Massachusetts, Acts of IQ02, 229 
note 

Massachusetts Department of Pub¬ 
lic Welfare, 159 note 

Massachusetts, Seventy-sixth An¬ 
nual Report on the Vital Statistics 
of, 294 note 

Matrimonial bureaus, 103 

Maughan, Lieutenant, 31 

May, Geoffrey, 11 note, 370 

Medical Certification for Marriage, 
by F. S. Hall, 17, 59 notes 

Mental defect, as a disqualifica¬ 
tion for marriage, 58-62 

Method of inquiry: used in social 

work, 10; used in this study, 
11-17 

Method, sampling, 10 
Methodist Episcopal Church, ef¬ 

fort of, to obtain better mar¬ 
riage laws in Indiana, 255 

Methodist Episcopal Church, Jour¬ 
nal of the General Conference of 
the: on marriage and divorce, 
249; on education for marriage, 
252 note 

Methodist Episcopal Church South, 
Journal of the General Con¬ 
ference of the, on marriage, 249 

Mexican half-breeds, 32 
Michigan: Bonker v. People, 49 

note; number of license issuers 
in, 82 table; advance notice 
law in, no table; Secret Mar¬ 
riage Act, 168-169; part of Com¬ 
missioners’ Marriage License 
Act adopted by, 194; marriage 
requirements in, 370-373 table 

Michigan Compiled Laws of, 168 
note 

Mielziner, Moses, 252 
Milwaukee, preponderance of men 

in, 33 
Minimum marriageable age: li¬ 

cense issuers ignorant concern¬ 
ing, 68-69, 321; licenses granted 
below, 72; general discussion of, 
128-134; defined, 130; of the 
future, 130; differs for boys and 
girls, 131; in the different 
states, 131; according to com¬ 
mon law, 132, 133; reasonable, 
should be established, 140; 
waived by a court order, 140, 
364 form; has been raised in 
many states, 205; should be 
raised to 16 for girls, 342; posi¬ 
tion of each state with regard to, 

370-373 table 
Minister. See Religious celebrants 
Minneapolis Council of Churches, 

287 note 
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Minneapolis, Minnesota, News, 45 
note 

Minnesota: State v. Randall, 49 
note; number of license issuers 
in, 82 table; law relating to relig¬ 
ious celebrants in, 261 note; 
marriage requirements in, 370- 
373 table 

Minors, legal status of, outside the 
marriage contract, 129 

Mississippi: number of license 
issuers in, 82 table; marriage 
requirements in, 370-373 table 

Missouri: number of license issu¬ 
ers in, 82 table; part of Com¬ 
missioners’ Marriage License 
Act adopted by, 194; marriage 
requirements in, 370-373 table 

Monogamy, 9 
Montana: number of license 

issuers in, 82 table; law encour¬ 
ages out-of-hour issuance, 163; 
marriage requirements in, 170- 
173 table 

Mudgett, M. D., on forced mar¬ 
riages, 157 

National Civic Federation Review, 
207 note 

National Conference of Commis¬ 
sioners on Uniform State Laws, 
Proceedings of the, 211 note 

National Congress on Uniform 
Divorce laws, called by Gover¬ 
nor of Pennsylvania, 190 

National League for the Protection 
of the Family, 189 

National Short Ballot Organiza¬ 
tion, 232 note 

Nebraska: number of license 
issuers in, 82 table; repeal of 
ten-day advance notice law 
in, 117, 201; marriage require¬ 
ments in, 370-373 table 

Negro women, 32 
Nevada: number of license issuers 

in, 82 table; marriage require¬ 
ments in, 370-373 table 

New Church Law on Matrimony, 
The, by Rev. J. J. C. Petrovits, 
133, 244, 245, 246, 247 notes 

New Commentaries on Marriage, 
Divorce and Separation, by J. P. 
Bishop, 195 note 

New England: marriage customs 
peculiar to, n, 22, 23, 24; sub¬ 
stitute for civil publication of 
the banns adopted in, 108; 
residential requirement in, 179; 
advance notice of intention in, 
207 

New England Divorce Reform 
League, 189 

New Hampshire: number of li¬ 
cense issuers in, 82 table; ad¬ 
vance notice law in, no table; 
marriage requirements in, 370- 

373 iable 
New Homes for Old, by S. P. 

Breckinridge, 173 note 
New Jersey: certain marriage 

laws ignored in, 71; advance 
notice law in, 73, no table, 116; 
number of license issuers in, 82 
table; justices of the peace not 
authorized marriage officiants 
in, 220 note; supervision of 
marriage in, 318-319; marriage 
requirements in, 370-373 table 

New Mexico: number of license 
issuers in, 82 table; law relating 
to religious celebrants in, 262 
note; marriage requirements in, 
370-373 table 

New Republic, 338 note 
New York City: housing exhibit 

in, 36; marriage license issuance 
in, 77, 79; out-of-hour issuance 
in, 164; board of health on pub¬ 
licity for records, 182, 185; re¬ 
form of the civil marriage pro¬ 
cedure in, 237-240 

New York Revised Statutes, 27 note, 
28 
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New York State: selected for in¬ 
tensive study, 12, 21; early 
history of, 25-26; common law 
marriage in, 26-28, 301; con¬ 
trasted with Massachusetts, 26- 
28; consanguinity a bar to 
marriage in, 68; residential 
requirement violated in, 70; 
parental consent law violated in, 
70-71; Attorney General on 
enforcement of marriage law in, 
73-74; number of license issuers 
in, 82 table; child marriage case 
in, 126-127; proof of age re¬ 
quired in, 126, 143, 351; mini¬ 
mum marriageable age in, 143; 
marriage license requirement in, 
205; personal appearance of 
both applicants required in, 209- 
210; justices of the peace per¬ 
mitted to officiate at marriages 
in smaller cities only in, 237; 
supervision of marriage in, 318; 
health movement in, 328; mar¬ 
riage requirements in, 370-373 
table 

Newspapers: use of, in this study, 
13; relation of, to marriage 
market towns, 88-89, 100; 
effect of advance notice laws 
reflected in, 112; list of mar¬ 
riage licenses issued printed in, 
166; child marriages discussed 
in, 222 

Nineteenth Amendment to the 
Constitution, 331 

North Carolina: licenses signed in 
blank by some issuers in, 70; 
number of license issuers in, 82 
table; ministerial associations on 
marriage laws, 255; punishment 
of license issuers in, 312; mar¬ 
riage requirements in, 370-373 
table 

North Dakota: number of license 
issuers in, 82 table; marriage 
requirements in, 370-373 table 

Northern Baptist Convention, An¬ 

nual of the, on marriage and 
divorce, 250 

Notaries as license issuers and 
jewelers, 101-102, 235 

Number of license issuers by 
states, 82 table 

Ohio: number of license issuers in, 
82 table; banns a substitute for 
license in, 295; marriage re¬ 
quirements in, 370-373 table 

Ohio Council of Churches, 255 
Oklahoma: selected for intensive 

study, 12, 21; an example of 
later frontier, 13, 21, 33, 36-37; 
parental consent law violated in, 
71; number of license issuers in, 
82 table; marriage requirements 
in, 370-373 table 

Opinion of Attorney General of 
Pennsylvania, 102 note 

Oregon: number of license issuers 
in, 82 table; marriage require¬ 
ments, 370-373 table 

Osage Indian, 63 
Out-of-hour issuance: in real 

emergencies only, 66, 162, 164, 
343; issuer accommodating 
about, 78, 162; issuer strict 
about, 92; encouraged by Mon¬ 
tana law, 163; discouraged by 
Massachusetts law, 163; and 
hasty marriages, 163 

Out-of-state marriages: in mar¬ 
riage market towns, 90, 94, 97, 
188, 341; evasive, 187, 188, 341; 
ways to prevent evasive, 192- 
197, 206-213; position of each 
state with regard to, 370-373. 
See also Interstate adjustment; 
Regional understanding 

Out-of-town marriages: general 
discussion of, 174-180; relation 
of marriage market towns to, 
174-176; way to prevent eva¬ 
sive, 180; way to promote 
legitimate, 185 
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Parental consent: proof of, 53, 
340; general discussion of, 134- 
141; when required, 134; after 
marriage, 135; child marriages 
with, 136; pre-matrimonial preg¬ 
nancy alleged as cause for, 136; 
examples of child marriages 
with, 137-139; law violated, 
226-227; 363, form; consent of 
a judge in lieu of, 364 form; 
position of each state with re¬ 
gard to age of, 370-373 table 

Parents: welfare of children de¬ 
sired by, 135; indifference of, 
to child labor, 136; conscientious, 
need co-operation of law, 140 

Paris divorces, 213 
Parsons, Chief Justice, 26-27 
Penalties, 305-313 
Penfield, Mrs. E. J. Nelson, 202 

note, 203 

Pennant, 85 
Pennsylvania: number of license 

issuers in, 82 table; opinion of 
Attorney General, 102 note; 
marriage requirements in, 370- 
373 table 

Perjury: at license office, 53; in 
spirit, 57; not punished, 73, 307, 
309, 310; punishment of, 74; 
encouraged by general use of 
affidavit, 144; shown by Cleve¬ 
land study of School-girl Brides, 
145; case of, 153; defined, 308; 
few prosecutions for, reported 
in Criminal Justice in Cleve¬ 
land, 308; few people imprisoned 
for, 308 note; and falsification, 
309, 312; prevented by de¬ 
manding evidence at marriage 
license office, 310 

Petrovits, Rev. J. J. C., 133, 244, 
245, 246, 247 notes 

Philadelphia, notaries as license 
issuers in, 101-102 

Phillimore, G. G., 194 note 
Pickett, A. J., 29 note 

Pioneers of Civilization in Illinois, 
by E. B. Greene, 25 note 

Pittsfield, Massachusetts, hours 
for license issuance in, 164 

Plymouth, 22, 23 
Politics and Administration, by F. 

J. Goodnow, 48 note 
Popenoe, Paul, 124 note 
Port of New York Authority, 212 
Portland, Oregon, Oregonian, 108 

note 
Post Office Department, appealed 

to by deserted wives, 103 
Pregnancy: claimed falsely, 72; 

pre-matrimonial, not cause of 
child marriages, 136, 145; cause 
of clandestine marriages, 168, 
285 

Presbyterian Church, Minutes of 
the General Assembly of the, on 
marriage, 251 

“Present Registration System,” 
by L. I. Dublin, 329 note 

Proceedings of the American Law 
Institute, 193 note 

Proceedings of C. O. P. E. C., 259 
note 

Proceedings of the National Con¬ 
ference of Commissioners on 
Uniform State Laws, 211 note 

Proof of age: should be required, 
53, 182, 343; in New York 
State, 126, 143, 351; general 
discussion of, 141-146; required 
for passport but not for mar¬ 
riage, 141; required for work 
certificate, 142; required for 
youthful drivers, 142; forms of, 
available, 142, 144; and clan¬ 
destine marriages, 171; docu¬ 
mentary, from youthful can¬ 
didates, 183 
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the subject of banns, 166 note; 
canons of, that relate to mar¬ 
riage, 247; General Convention 
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Government of the, 247 
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nal of the General Convention of 
the, on marriage and divorce, 
247, 248, 250-251 
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by S. M. Harrison and Asso¬ 
ciates, 327 note 
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chusetts, 28; shapes marriage 
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352 

Publicity. See Verification 

Qualifications for marriage, 50-51 

Rape followed by marriage, 139, 

156, 195, 333 
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record forms 
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nent, 18-19; need for perma¬ 
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chusetts Bureau of Vital Sta¬ 
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of Vital Statistics, 302; incom¬ 
plete, 320 

Records and penalties, 293-313 
“Reform in the Celebration of 

Marriage,” by F. G. Cook, 221, 
262 notes 
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Regional understanding, 210-213, 

337, 342 

Registrars of vital statistics, give 
minimum of supervision, 46, 
316-319 

Regulations for the Duties of 
Registrars of Marriages and 
Their Deputies, 76 note 

Relation of the Sexes, The, 
C. O. P. E. C. Commission Re¬ 
port, 257, 259 notes 

Religious celebrants: number of 
in United States, 9; absence 
of on frontier, 23; what is 
meant by, in this book, 242 
note; responsibilities of, before 
licensing system, 260; present 
responsibilities of, 261; laws 
dealing with, 261-262, 345; 
rules for personal guidance of, 
263-270, 277-278, 346; sug¬ 
gested form to be used by, in 
interviewing bride and bride¬ 
groom, 266-267; examples of 
diligence exercised by, 269-270; 
social disabilities unrecognized 
by, 270-275; and age falsifica¬ 
tion, 271-273; relation of di¬ 
vorce to careless, 272; intoxi¬ 
cated persons married by, 274- 
275; and emergencies, 276-277; 
part played by, after marriage, 
278; positive content of mar¬ 
riage not understood by, 286. 
See also Marrying parson 

Religious ceremony: supplemen¬ 
tary to civil in continental coun¬ 
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and United States, 18-19, 260; 
in marriage market towns, 217; 
preferred to civil, 218, 235, 345; 
compared with civil, 226-227; 
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Renton, A. W., 194 note 
Report of the Attorney General of 

New York State, 74 note 
Report on State Public Health 

Work, A, by C. V. Chapin, 323 
note 
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343; period of time necessary to 
establish, not defined by mar¬ 
riage laws, 176; legal distinction 
between domicil and, 178 note; 
definition of, needed, 180, 197; 
order reducing the required 
period of, 180, 366 form 

Residential requirement for license 
issuance: violation of, 53-54; 
and out-of-town marriages, 175; 
evasion of, 176, 177; cases of 
marriage license issuers who 
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vance notice law, 178; and 
home district issuance, 178, 179; 
and responsible witnesses, 178; 
and age falsification, 183; other 
advantages of, 184; should be re¬ 
quired by license issuers, 343; 
allowing for reduction of, 366; 
position of each state with 
regard to, 370-373 table 
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issuers in, 82 table; advance 
notice law in, for out-of-state 
applicants, 108, no table; in¬ 
terval required between license 
issuance and marriage in, no 
table, 207; home issuance of 
marriage license in, 179; justices 
of the peace not authorized 
marriage officiants in, 220 note; 
marriage requirements in, 370- 
373 table 

Richmond, M. E., 17 note 
Riis, Jacob, 328 
Rockefeller Institute for Medical 
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in, 132 
Root, Elihu, 206 
Royce, Josiah, 34, 35 
“Runners,” 93, 94, 96, 99, 229 

Sabin, Dr. Florence, 15 note 
“Sairey Gamp,” 236 
Salary: system of compensation 

for license issuers, 80; size of, 
paid to license issuers, 80; for 
civil officiants, 241. See also 
Fee 

Salt Lake City, Utah, Telegram, 45 
note 

San Francisco, vigilance commit¬ 
tee in, 35 

School-girl Brides, by Sabina Mar¬ 
shall, 140, 141 notes, 144, 145, 
note, 226, 227 note 

Schouler, James, 48-49, 63 
Science, 15 note 
Scotland, clandestine marriages in, 

85 
Seattle, quotation from deputy 

license issuer in, 56-57 
Seattle, Washington, Star, 57 note 
Secrecy. See Clandestine mar¬ 

riages 
Shillito, Edward, 258 note 
Slater, Rev. Thomas, S. J., 245 

note 
“Social Effect Upon the Family of 

Forced Marriage, The,” by M. 
D. Mudgett, 157 note 

Social History of the American 
Family, A, by A. W. Calhoun, 
33 note 

Social Life of Virginia in the 
Seventeenth Century, by P. A. 
Bruce, 31, 86 notes 

Society in America, by Harriet 
Martineau, 33 note 

South Carolina: number of license 
issuers in, 82 table; marriage 
requirements, 370-373 table 

South Dakota: number of license 
issuers in, 82 table; law relating 
to religious celebrants in, 262 
note; marriage requirements in, 

370-373 table. 
Southern Baptist Convention, An¬ 

nual of the, on marriage and 
divorce, 249-250 
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Springfield, Massachusetts, license 
issuer in, 79 

Standards of individual clergymen, 
260-279 

Stanton, E. C., 190 
State compact method: as a means 

of interstate adjustment, 210- 
213; based on Constitution of 
the United States, 211; resorted 
to where property rights are in¬ 
volved, 212 

State control of automobile driv¬ 
ers, 182 

State Public Health Work, Report 
on, by C. V. Chapin, 323 note 

State supervision, 314-329 
State v. Randall (Minnesota), 49 

note 
Stockbridge, Judge, 151 
Story of Wisconsin, The, by R. G. 

Thwaites, 32 note 
Straus, Nathan, 328 
Study of American Character, A, by 

Josiah Royce, 34, 35 notes 
Study, object of this, 15-16 
Supervision: of marriage license 

issuers needed, 46, 69, 77; of 
civil officiants needed, 237; over 
all state functions relating to 
marriage, 302, 352; develop¬ 
ment of state, rather than 
federal control, 314; local and 
state, 315; and the schools, 315, 
322; by departments of health, 

315, 318-319, 3227323; by 
registrars of vital statistics, 316- 
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tion and inspection, 319; duties 
of a state bureau that could 
exercise full, 321-329; over 
charities, 322; of marriage under 
bureaus of vital statistics, 324, 
338; stimulation of interest in 
function of license issuer one 
purpose of state, 327, 344; by 
states most important single sug¬ 
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Sutter’s mill, 34 

Tables, list of, 7 
Talmage, Rev. De Witt, 284 
Taxi drivers, in marriage market 

towns, 90-92, 98 
Tennessee: number of license 

issuers in, 82 table; marriage 
requirements in, 370-373 table 

Texas: number of license issuers 
in, 82 table; divine right to 
marry in, 333; marriage require¬ 
ments in, 370-373 table 

Theological Education in America, 
by Robert Kelly, 253 note 

Theological seminaries, no courses 
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346 

Thwaites, R. G., 32 note 
Tombigbee, in Alabama, 28 
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in, 101 
Transactions of the Wisconsin 

Academy of Sciences, Arts, and 
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Travelers Aid Society, 164 
Treatise on the Law of Marriage 

and Divorce, A, by F. H. Keezer, 
178 note 

Trent, Council of, 18 
Tuberculosis, as a bar to marriage, 

59 
Turner, F. J., 337 note 
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Commissioners on subject of, 
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See also Capper bill; Federal 
regulation of marriage and 
divorce 

United Lutheran Church, Minutes 
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United States Census Report on 
Prisoners, 192$, 308 note 

University of Minnesota, 157 
Unmarried mothers, study of, 159 
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Urdahl, T. K., 232 
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in, 370-373 table 
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relating to, 17, 68; as a bar to 
marriage, 59; laws prohibiting 
marriage of those suffering from, 
ignored, 71 
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marriage licenses, 166-167, 180- 
186, 340-341 
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ers in, 82 table; advance notice 
law in, no table; interval re¬ 
quired between license issuance 
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Commissioners’ Evasion Act 
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quirements in, 370-373 table 
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laws, 31; certain marriage laws 
ignored in, 71; number of 
license issuers in, 82 table; pro¬ 
test against clandestine mar¬ 
riages by, 86; justices of the 
peace not authorized marriage 
officiants in, 220 note; registrars 
of vital statistics exercise some 
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quirements in, 370-373 table 

Virginia Law Register, 309 note 
Void marriages, 196 

Walter, H. E., 158 
Washington: number of license 
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quirements in, 370-373 table 
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West Virginia: law requires relig¬ 
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residential requirement violated 

in, 70; parental consent law 
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Western Theological Seminary 
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Westminster Review, 132 note 
White, A. T., 328 
White, S. E., 34, 35 note 
Wigmore, J. H., 211 
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officiant in, 18 
Winslow, Edward, 23 
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study, 12, 21; used for study of 
medical certification for mar¬ 
riage, 17; little trace left by the 
French in, 32; visited by 
Harriet Martineau, 33; certain 
marriage laws ignored in, 71; 
salary system in, 80; number of 
license issuers in, 82 table; ad¬ 
vance notice law in, no table; 
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373 table 
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56, 57-58, 99, 282; need of 
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Wright, C. D., 189 
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requirements in, 370-373 table 
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