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Preface

Why is it that courts are in the business of assessing the scientific basis
for claims about newly discovered occupational hazards or new-found
risks in consumer products? Are judges competent to decide such
disputes? Is the judicial process appropriate for resolving the scien-
tific controversies and intense value conflicts underlying disputes over
toxic chemicals and hazardous wastes? Have courts gone too far in
awarding damages? Do courts unreasonably limit the competitive
forces of the free market, demand too much from regulatory agen-
cies, and usurp power from elected branches of government? What
process is due?

These questions are as unsettling for judges and lawyers as they
are for scientists and social critics. Yet they are central to understand-
ing what role courts and the judicial process have in the regulation of
risks and how and why that role has evolved. There are no simple
answers. What courts do will continue to invite criticism from either
the left or the right of the political spectrum and occasionally from
both at the same time. This is in part due to the remarkable degree of
institutional independence courts enjoy in the United States. Also,
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because courts are reactive agents of social change, they respond
(more or less slowly) to scientific and technological innovations no less
than to social forces in the country.

Controversy over courts and science-policy disputes in regulating
risk emerged in the 1970s, “the environmental decade.” Emergent
environmental sciences drew attention to the health-safety and envi-
ronmental risks of our petrochemical and industrial society. Evolving
scientific evidence led to the assertion of new legal rights in state and
federal courts and to political pressure for regulatory action in the
halls of state legislatures and Congress. Social forces pushed for com-
pensation for those injured by hazardous consumer products and
unsafe working conditions and also for “public goods” like clean air,
water, and environmental quality.

Courts, along with Congress and state legislatures, gradually
proved responsive. A new body of law—environmental law—took
shape and has had profound consequences for regulatory policy.
State courts applied old common law doctrines to new claims brought
to light on the frontiers of science. Congress responded with unparal-
leled legislation. Federal agencies were given authority to promulgate
a wide range of health-safety and environmental regulations. Those
regulations in turn were challenged in litigation. State and federal
courts thus assumed a major and controversial role in assessing new
claims and forging regulatory policy, as well as in overseeing govern-
mental regulation of health-safety and environmental risks.

The role of courts in the regulation of risks is likely to continue to
draw criticism. This is precisely because the role of courts will loom
larger in the wake of the movement toward deregulation, begun
under Democratic President Jimmy Carter and continued under Re-
publican President Ronald Reagan. Few advocates of deregulation
adhere to strict principles of an unfettered free market in the area of
health-safety and environmental risks. Yet there remains wide dis-
agreement over how to regulate those risks and how much regulation
is needed.

Although conceding that some regulation of health-safety and
environmental risks may be necessary, conservatives are inclined to
point out that judicial rulings, no less than federal agency regulations,
are not sufficiently grounded in science. They therefore criticize re-
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cent trends toward relying on courts and tort liability to regulate risk.
Without a firm scientific basis, they argue, the regulation of risk—
whether by agencies or courts—goes too far and fails to be cost-
effective. As a result, the private sector bears unreasonable and unfair
burdens when compensating victims of unsafe working conditions
and consumer products, as well as for securing “public goods” like
clean air and water. For these and other reasons, they view judicial
regulation through a system of tort liability no more favorably than
other forms of governmental regulation.

Consumer groups, environmental advocates, and others aligned
with liberals counter that self-regulation by the private sector and the
free market cannot be trusted. There are too many disincentives for
businesses to assume the costs of “public goods,” and collective bar-
gaining agreements tend to work against those injured by the pro-
cesses of industrial competition. Courts may help to correct such mar-
ket imperfections, though at times they have been slow to recognize
new claims and new scientific data. For these critics, health-safety and
environmental regulation has neither gone far enough nor been ef-
fectively and vigorously enforced by courts.

However, along with advocates of deregulation, consumer and
environmental advocates agree that the regulatory process has be-
come more complex procedurally and is dominated by the courts.
The judicialization of the politics of regulating risk indeed contributes
to costly delays, as well as often uneven and ineffective regulation that
overregulates some risks and underregulates others. This leads some
liberals and conservatives to propose greater reliance on alternative
methods of dispute resolution and to advance more radical institu-
tional changes, such as the creation of a “science court.”

Regardless of such criticism and normative debates, courts will
continue to play a large role in the regulation of risk. Why this is so
and the ways in which courts respond to the regulation of risk is the
subject of this book.

Unlike other studies focusing on particular controversies and the
role of courts in either private law litigation or in administrative law
and politics, this volume aims to explain why disputes involving
scientific uncertainty and intense value conflict over regulating risk
tend to be judicialized and to find their way into the courts, at least in
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the United States. Beyond that, I assess recent trends and the chang-
ing role of courts in the politics of regulating health-safety and envi-
ronmental risks.

What most critics of courts and the regulatory politics of science-
policy disputes overlook is how deeply embedded the value of
fairness—as identified with the judicial process—is in our cultural
responses to dispute resolution. The argument here is that courts are
drawn into science-policy disputes, and the regulatory politics of
managing risk tends to be judicialized, because of the interplay of the
normative cultures of science, law, and democratic politics. In other
words, what process is due is culturally determined.

While the scope of this study is broad, the basic line of argument
may be stated at the outset. The surge of legislation and litigation
involving science-policy disputes in the last two decades reflects pro-
found social changes—changes that evolved in accordance with basic
cultural characteristics of the American way of life. Specifically, Chap-
ter 1 argues that science-policy disputes tend to be judicialized be-
cause the regulation of risks—brought by carcinogenic and toxic sub-
stances, for example—almost uniformly poses a vexing trilemma for
policymakers. That trilemma consists of accommodating competing
dem~nds for scientific certainty, political compromise, and proce-
dural fairness in the regulation of risks.

Scientific disagreements over the basis for regulating risks makes
negotiated settlements and political compromises extremely difficult,
if not usually impossible. Indeed, fundamental uncertainties in scien-
tific knowledge pose underlying normative conflicts. Science-policy
disputes do not tend to be judicialized, however, primarily because
of conflicts and uncertainties in the scientific basis for regulation.
Rather, the judicial process and courts assume a major role because
negotiations break down, agreement on regulating risks cannot be
achieved, and political compromises and coalition building often
prove elusive. Science-policy disputes are turned into litigation and
courts are called upon not to settle scientific controversies per se but
to perform their traditional role as independent tribunals for settling
value conflicts and imposing social norms.

Courts actually play several roles in the regulation of risk because
of the way in which science-policy litigation is channeled in our dual
system of state and federal judiciaries and according to the basic
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allocation of judicial power between trial and appellate courts. The
varied and changing roles of state and federal courts are examined in
subsequent chapters.

Court critics also tend to forget that the judiciary has historically
had a role in assessing and managing risks in private law litigation.
Chapter 2 considers this traditional regulatory role of courts, along
with recent trends in tort law that have given private law litigation a
new public-law perspective and greater significance in the regulation
of risk. In the discussion of state courts’ recognition of toxic torts,
special attention is given to DES lawsuits and to the explosion in
asbestos litigation. These science-policy disputes not only illustrate the
role of state courts but permit an assessment of the limitations and
contributions of private law litigation and judicial regulation through
the imposition of tort liability.

Chapter 3 takes up the questions of whether judges are less com-
petent to decide science-policy disputes than other kinds of social
conflict, and whether the adjudicatory process is ill-suited to resolve
them. Judges are not trained in science and the adjudicatory process
is an imperfect means of fact-finding, particularly from a scientific
perspective. But, as the chapter shows, state and federal trial courts
must decide basic normative conflicts, usually on the basis of uncer-
tain scientific evidence, because of the failure of out-of-court negotia-
tions and political compromise. A case study of one of the first major
environmental disputes, involving the Reserve Mining Company’s
daily dumping of 67,000 tons of taconite tailings into Lake Superior,
illuminates how scientific uncertainties combine with a breakdown of
political negotiations to generate pressures for a judicial resolution of
the underlying social conflict.

The relationship between federal courts and regulatory agencies
in the politics of managing health-safety and environmental risks is
examined in Chapters 4 and 5. A dramatic growth in federal legisla-
tion and administrative regulations propelled the federal judiciary
into a new role in the resolution of science-policy disputes. More than
thirty federal statutes now govern toxic and carcinogenic substances.
That legislation led not only to more agency regulation but also to
more litigation and a greater role for federal district and appellate
courts in the regulation of risk. This is largely due to congressional
mandates for health-safety and environmental regulation that ex-
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panded opportunities for special interest groups to challenge regula-
tions as well as agency failure to regulate. Congress also mandated
changes in the administrative rulemaking process that made for
greater procedural complexity and heightened judicial review of the
regulatory process. No less important was the absence of agreement
within the scientific community on carcinogenic risk assessment and
the fear (on the part of both liberal and conservative interest groups)
that agencies would be co-opted without severe procedural con-
straints and rigorous judicial review of their health-safety and envi-
ronmental standards.

Chapter 4 discusses the evolution in the so-called judicial/admin-
istrative partnership in administrative law and regulatory politics. A
case study of the Consumer Product Safety Commission’s ban on Tris,
a carcinogenic flame-retardant sprayed on children’s clothing, illus-
trates the dynamics of court—agency interaction. We see why agen-
cies—no less than trial courts—usually must base their regulatory
decisions on uncertain scientific evidence. Beyond that we see both
agency resistance to prolonged adversarial-type rulemaking proceed-
ings, and what effect litigation strategies and reviewing courts have on
regulatory policymaking.

From the study of Tris, I go on to argue that the costs of judicial-
izing regulatory politics are high in terms of delay and inefficiency in
both under- and overregulating the risks of carcinogenic substances.
There are unanticipated consequences as well. The decentralized
structure of the federal judiciary promotes litigation strategies for
competing interest groups that work against the development of
coherent and uniform regulatory policies. Still, I conclude that this is
the inescapable price of resolving disputes over the regulation of risk
in a pluralistic society in which the cultural values of science, law, and
politics collide in determining the direction of policies for managing
health-safety and environmental risks.

The case studies and discussion in Chapters 3 and 4 are largely
devoted to the role of federal district courts in adjudicating science-
policy disputes and reviewing challenges to agency regulations. Chap-
ter 5 turns to the role of federal appellate courts in science-policy
litigation. In particular, the chapter focuses on the Court of Appeals
for the District of Columbia Circuit—which reviews the overwhelm-
ing number of challenges to federal regulations—and the Supreme
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Court of the United States. This is because the problems that science-
policy litigation pose for courts differ at the trial and the appellate
levels. The demands for more procedural complexity and heightened
judicial review of the regulatory process, discussed in Chapter 4,
created a major debate within the D.C. Circuit that eventually led the
Supreme Court to sanction greater judicial supervision—or what has
come to be known as the “hard look” approach to reviewing agency
regulations.

From the debate within the D.C. Circuit over the role of appellate
courts to the Supreme Court’s ruling in Vermont Yankee, involving the
Nuclear Regulatory Commission’s licensing of nuclear reactors, we
turn to the problematic nature of the “hard look” doctrine and to two
case studies of appellate courts reviewing the Occupational Health
and Safety Administration’s regulation of benzene and cotton dust.
While these controversies reveal problems with heightened judicial
scrutiny of agencies, I argue that the prevailing pattern of intensive
judicial review will not only persist but become more crucial in the era
of deregulation. Two further case studies of regulation and deregula-
tion—involving the Environmental Protection Agency’s “bubble pol-
icy” and the Department of Transportation’s requirements for pas-
sive restraints in automobiles—show the persistence of the “hard
look” doctrine. They also indicate why the federal judiciary will re-
main a key player in the politics of regulating health-safety and envi-
ronmental risks.

The book concludes that, despite controversy over courts and
science-policy litigation, state and federal judiciaries have an impor-
tant role in the regulatory politics of managing health-safety and
environmental risks. This, as we will see in Chapter 1, is due to the
very nature of science-policy disputes and the ways in which science,
law, and politics interact and combine to create competing expecta-
tions for conflict resolution.
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C HAPTER

1

Science, Law, and American Politics

Perceptions of and responses to risk vary among societies and, as
sociologist Mary Douglas and political scientist Aaron Wildavsky ar-
gue, reflect basic cultural values and choices.! In America, three com-
peting ideals or cultures underlie responses to disputes over the
health-safety and environmental risks. They are science, law, and
democratic politics. Each prescribes different methods for dispute
resolution. But together they create a trilemma for policymakers—
whether legislators, administrators, or judges—in resolving science-
policy disputes over the regulation of risk.

My argument is that, because of these competing cultures, sci-
ence-policy disputes almost uniformly pose a trilemma in the regula-
tion of risk. That is, policymakers must respond in ways that (1) satisfy
demands for a scientific basis for regulation; while (2) arriving at
politically responsive and acceptable policies; and at the same time (3)

M. Douglas and A. Wildavsky, Risk and Culture: An Essay on the Selection
of Technical and Environmental Dangers (Berkeley: University of California
Press, 1982).
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guaranteeing some measure of procedural fairness for those contest-
ing the scientific and normative basis for regulations. The nature of
this trilemma is such that science-policy disputes tend to be judicial-
ized, or structured according to adversarial processes, if not ulti-
mately forced into the courts.

A Cultural Trilemma

The cultures of science, law, and democratic politics are inherently at
odds with each other and at times in open conflict. But before explor-
ing the tensions, and the social changes that have exacerbated them,
something more should be said about how deeply rooted these cul-
tures are in the sources and ways of American life.

A belief in science—in rationality and empiricism—unmistakably
lay at the founding of the Republic. The Founding Fathers were
children of the Enlightenment, influenced by Scottish social scientists
and philosophers like David Hume and Jean-Jacques Burlamaqui.?
James Madison, for one, sought in a new “science of politics” the
justifications he gave in The Federalist Papers for ratifying the Consti-
tution. The Enlightenment philosophies on which the Founding
Fathers and their forebears drew enabled them to do more than reject
the “divine right of kings.” They also rejected a public religion and
relegated religious truths to matters of private opinion. At the same
time, the importance of science was elevated for the first time in
history to a position of authoritatively providing answers to questions
of public policy.

The Founding Fathers, to be sure, were not all of one mind on
the precise relationship between science and government. Thomas
Jefferson favored private rewards (as exemplified in the country’s
first patent law, which he drafted) rather than a direct governmental
role in promoting science. By contrast, Alexander Hamilton favored
more direct governmental involvement in the advance of science,
particularly in developing manufacturing, commerce, and the arts.

2See, generally, M. White, The Philosophy of the American Revolution (New
York: Oxford University Press, 1978); and D. Adair, Fame and the Founding
Fathers (New York: Norton, 1974).
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But, we need not retrace the history of science in America to ap-
preciate its pivotal role in stimulating technological advances and in-
dustrial competition, as well as in both challenging and guiding public
policy. Scholars such as Don Price, Hunter Dupree, and others have
described the ambivalent and changing relationship between science
and government.3 All that is important, here, is that the founding of
the American Republic presupposed and established conditions for
the advance of science and its utilization in resolving questions of
public policy. By World War I1, science itself had become a kind of
secular religion, promising new frontiers and “technological fixes” for
societal problems.

No less important than the cultural value of science has been the
related ideal of “a government of laws, and not of men.” That ideal is
embodied in the bold experiment with a written constitution and lies
at the heart of what has been called our “adversary culture” and
litigious society.? In the 1830s, Alexis de Tocqueville attributed our
litigious propensities to the peculiar practice of rights or, as he put
it, “legal habit.” A distinguishing feature of democracy in America is
the celebration of individual rights. “The [very] idea of right,” he
claimed, “is simply that of virtue introduced into the political world. It
was the idea of right that enabled men to define anarchy and tyranny,
and that taught them how to be independent without arrogance and
to obey without servility.”®

Our society is litigious and our culture adversarial. In 1980—
1981, for instance, there were 180,576 civil and 31,287 criminal cases
filed in federal courts, more than twice the number of a decade earlier.
Federal courts handle but a small percentage of the total litigation in
the United States. State courts annually face over 25 million filings.

*See A. H. Dupree, Science in the Federal Government: A History of Policies
and Activities to 1940 (Cambridge, Mass.: Harvard University Press, 1957);
D. K. Price, Government and Science (New York: New York University Press,
1954); and D. K. Price, Scientific Estate (Cambridge, Mass.: Harvard University
Press, 1965).

*See, generally, J. Mansbridge, Beyond Adversary Democracy (New York:
Basic Books, 1980).

®A. de Tocqueville, Democracy in America, vol. 1, ed. P. Bradley (New
York: New American Library, 1945), at 280.
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Litigation rates, in the view of many judges and court-watchers,
reflect the “judicialization” of an ever-widening range of issues.®

At its best, the idea of rights and the rule of law embodied in our
governmental system creates expectations of procedural fairness, if
not distributive (or substantive) justice. At its worst, the premium
placed on individual rights degenerates with an expansion of claims
to new “rights” and “frivolous” litigation. “Rights” are indeed no
longer thought to be only substantive, like the right to property or
liberty. Instead, rights increasingly include more procedural claims.
Procedural rights to participate in and challenge the decision-making
process and final decisions of public and private sector officials have
greatly expanded. And the expansion of these rights has dramatically
increased the procedural complexity of public and private sector deci-
sion making.

Finally, embedded in the rejection of “the divine right of kings”
is the idea of popular sovereignty—the idea that government is a
trustee for and ultimately accountable to the people. “A dependence
on the people,” Madison insisted in The Federalist #51, is “the primary
control on the government.” The Constitution does not embody a
democracy per se but rather a “mixed form of government” or repre-
sentative democracy. Constitutional amendments and judicial rulings,
expanding the voting rights and making elected representatives more
politically accountable, however, have made the Constitution a more
democratic framework for governance. And the idea of popular sov-
ereignty has been transformed in this century into a cultural value
emphasizing democratic control over public policy.

These three cultures place competing demands on policymakers.
Science-policy disputes, in particular, pose the trilemma of respond-
ing to the perceived risks of industrial society in ways that (1) satisfy
demands for a scientific basis for regulating those risks; (2) arrive at
politically responsive and acceptable policies; while (3) ensuring pro-
cedural fairness for those disputing the scientific basis and/or norma-
tive assumptions for regulation. The trilemma is that of accommodat-
ing different cultural demands for scientific certainty, responsiveness
to democratic politics, and procedural fairness in the formulation of

5This discussion draws on D. M. O’Brien, “ ‘The Imperial Judiciary’: Of
Paper Tigers and Socio-Legal Indicators,” 2 Journal of Law & Politics 1 (1985).
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public policy. The nature of this trilemma becomes clearer when we
consider how these competing cultural values enter into science-
policy disputes and, ultimately, promote rather judicialized responses
to regulating health-safety and environmental risks.

The Politics of Science in a Democracy

Science has a distinctive culture, though it is also conditioned by
societal attitudes toward science. “The belief in the value of scientific
truth,” as sociologist Max Weber points out, “is not derived from
nature but is a product of particular cultures.”” The normative cul-
ture of science, in other words, affects and changes with societal at-
titudes toward science. For much of America’s history, science and
democratic politics have generally progressed in a mutually reinforc-
ing fashion. At least until the mid-twentieth century, both were
viewed as sharing common social processes and values. Both, in a
sense, operate by a process of self-coordination and mutual adjust-
ment, and implicitly maintain a faith in the “hidden hand” of prog-
ress.®

What is crucial, however, is how the premium placed on methods
of attaining scientific certainty makes the resolution of science-policy
disputes exceedingly difficult. No less important are challenges from
within and without the scientific community to the quest for scientific
certainty. They both exacerbate the political conflict over regulating
risks and contribute to the judicialization of science-policy disputes.

Essential Tensions: Irreconcilable Differences

The culture of science is largely defined by professional norms. They
preserve the independence of science and historically have fostered a

“M. Weber, Gesammelte Aufsitze zur Wissenschaftslehre 213 (2d ed.,
Titbingen: J. C. B. Mohr, 1951), as quoted by R. Merton, The Sociology of
Science: An Episodic Memoir (Carbondale: Southern Illinois University Press,
1977), at 109.

8M. Polanyi, “The Republic of Science,” in Criteria for Scientific Develop-
ment, ed. E. Shills (Boston: Massachusetts Institute of Technology Press,
1968), at 3 and 18.
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kind of coexistence with democratic politics with little intrusive gov-
ernmental regulation. The main professional norms, in the view of
the father of the sociology of science, Robert K. Merton, are four: (1)
universalism, or the established impersonal criteria of judgment, con-
sonant with observation and previously confirmed knowledge; (2)
communism, in a nontechnical sense, of results inasmuch as the “sub-
stantive findings of science are a product of social collaboration and
are assigned to the community”; (3) disinterestedness in the verifiabil-
ity of results, as preserved by the exacting scrutiny of fellow scientists;
and (4) organized skepticism within the scientific community about
theoretical interpretations and conclusions.’

These professional norms sharply distinguish the culture of sci-
ence from that of democratic politics. In particular, the process of
resolving disagreements within the scientific and political communi-
ties is marked. Repeated experimentation and collegial review of
scientific findings, for one thing, contrast sharply with the process of
coalition building in the political arena. Time is basically of little con-
cern for scientists, whereas timing may be of the essence in resolving
political disagreements. Resolving disagreements within the scientific
community on the risks of an alleged toxin or carcinogen thus takes a
long time—a longer period than policymakers can generally afford.'°
Because the scientific process often has not yet produced acceptable
data from which to reach indisputable conclusions about risks, there
are also, typically, uncertainties over the scientific basis for regulation.

Even more significant is that within the scientific community un-
certainties and disagreements are to be expected. And that reflects a
fundamental tension between the goals of science and democratic pol-
itics. Science pushes away from personal value judgments and toward
a rigorous principle of scientific certainty on questions of causality.
The quest for certainty, however, comes at the cost of greater
scientific skepticism. Indeed, according to a dominant philosophy of
science, science never “proves” anything. It only establishes the prob-

9R. K. Merton, “The Normative Structure of Science,” in The Sociology of
Science, ed. R. Merton and N. Storer (Chicago: University of Chicago Press,
1973), at 267.

10L. Lave, The Strategy of Social Regulation (Washington, D.C.: Brookings
Institution, 1982), at 32.
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ability that something is likely to be true—likely to occur under cer-
tain specified conditions. Scientific propositions, in other words, can
only be disproved, not confirmed.'!

By comparison, the culture of democratic politics aims at com-
promise in conflicts involving both values and causation. More impor-
tant for policymakers than scientific certainty is reaching agreement
on the means and ends of managing risks, and more generally the
allocation of power. Rather than the achievement of disinterested
unanimity within the scientific community on the risk of risk, policy-
makers are interested in what scientific evidence is available at the
moment and how it can be used in supporting or attacking public
policies.

These are essential tensions between science and democratic poli-
tics and in the competition for influence in determining the outcome
of science-policy disputes: one pushes toward high standards of cer-
tainty, while the other aims at achieving compromise.

There are those who maintain that the cultures of science and
democratic politics can be accommodated in such a way that they
complement, rather than compete with, each other in determining
the outcome of science-policy disputes. A former president of the
National Academy of Sciences, Philip Handler, for one, insists that
“the estimation of risk is a scientific question—and, therefore, a legiti-
mate activity of scientists in federal agencies, in universities and in the
National Research Council. The acceptability of a given level of risk,
however, is a political question to be determined in the political
arena.”'?

But, the lines—between risk assessment and management, and
between science and politics—are easier to draw in theory than in
practice. Obviously, as Douglas and Wildavsky note, “when someone
says a risk is unacceptable, the question ipso facto becomes political.” !>
Yet, the estimation or assessment of risk is itself political—political in
the kinds of assumptions made and in their implications for regulat-

''See, generally, K. Popper, The Logic of Scientific Discovery (1959).

12p. Handler, “Some Comments on Risk Assessment,” in National Re-
search Council, Current Issues and Studies: Annual Report (Washington, D.C.:
National Academy Press, 1979).

13 Douglas and Wildavsky, supra note 1, at 65.
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ing risk. Indeed, what makes science-policy disputes particularly
difficult is the politicalization of the scientific community and the
failure to appreciate the politics of science in a democracy.

Before getting too far ahead of the story, however, the obvious
may bear emphasizing, namely, that while the scientific and political
(regulatory) communities are defined by distinctive cultural values,
they overlap, intersect, and interact. Because this is so, policymakers
tend to exaggerate the scientific basis for regulation, and scientists
may be enticed into abandoning scientific skepticism and the quest for
certainty for normative prescriptions. As a result, the essential ten-
sions between science and politics may be blurred, and irreconcilable
differences may be overlooked. Two science-policy controversies—
involving the regulation of saccharin and cyclamates—may make this
point even more obvious.

The Science and Politics of Nonsugar Sweeteners

The dispute over banning saccharin, a food additive and sweetener,
illustrates not only how the scientific basis for regulation may be exag-
gerated but also why science alone does not determine or dictate
responses to risk management. The controversy also serves to under-
score the premium placed on compromise in regulatory policymaking
and how politics works against the establishment of a coherent sci-
entific basis for regulation.

In 1958, when amending the Food, Drug, and Cosmetic Act of
1938, Congress added the so-called Delaney Clause, sponsored by New
York Democratic Representative James J. Delaney. The amendment
prohibited the Food and Drug Administration (FDA) from approv-
ing any food additive that is a suspected carcinogen based on labora-
tory animal tests. The Delaney Clause raised a particular scientific
theory—the theory of zero tolerance or no-safe-threshold of carcino-
genic exposure—to the level of public policy. The FDA could ap-
prove other foods, drugs, and cosmetics, based on a balancing of their
respective risks, costs, and benefits. But it could not do so with regard
to food additives. Unlike the overwhelming majority of legislation
governing the regulation of health-safety and environmental risks,
the Delaney Clause forbids any form of cost-benefit analysis, regard-
less of how small a risk is associated with a substance like saccharin.
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After laboratory tests linked saccharin to cancer in rats, the FDA
moved to ban the substance in 1977. In the twenty years after the
enactment of the Delaney Clause, however, the study of cancer had
progressed but it had also become more politicized. The view that
there is no safe threshold of exposure to a carcinogen remains hotly
contested within the scientific community, as well as in the regulatory
arena.

Scientists who support the Delaney Clause maintain that, since
the mechanisms of cancer are not fully understood, no level of carcin-
ogenic exposure should be accepted. The no-safe-threshold theory of
carcinogenesis, in short, carries with it a political bias toward regula-
tion. For instance, Sidney P. Wolfe, the director of the Health Re-
search Group, a consumer protection organization, opposes modifica-
tion of the Delaney Clause. He maintains that the FDA should not
have the discretion, enjoyed by other agencies, to ban substances
based on their relative risks, costs, and benefits. “Food is different
from everything else,” Wolfe argues. “In the work place you can
determine a risk to a hazardous or carcinogenic chemical. But you
can’t avoid contact with food. It is too important a topic to allow it to
be arbitrarily changed at the discretion of a commissioner who may or
may not be sympathetic to industry’s arguments.” Another scientist-
turned-environmental activist, Samuel S. Epstein, likewise argues
against risk/cost/benefit analysis on the ground that “[ijts use in mak-
ing regulatory decisions concerning deliberatively added carcinogenic
food additives would be both premature and irresponsible.” In his
view, the zero-risk standard in the Delaney Clause was a “cautious and
prudent societal judgment.” These arguments, of course, are not
scientific. They are political. Yet, they are based on a particular model
of carcinogenesis—the no-safe-threshold level of carcinogenic expo-
sure—and reflect that model’s implicit political bias toward regula-
tion.

By contrast, other scientists support the view of the food indus-
try. They insist that the finding of a minute cancer risk from the use
of saccharin is an insufficient basis for prohibiting the additive. Com-
parable cancer risks, they point out, can be established for “natural”
foods such as caffeine, safrole in spices like nutmeg, coumarin in
strawberries and cherries, and fungal contaminants like aflatoxins in a
wide range of grains and rice. Hydrocarbons, nitrogen oxides, sulfur
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oxides, and radioactivity, along with a range of metals and other
chemical compounds in the environment, are also carcinogenic at
some level. Given these comparable and relative risks, the no-safe-
threshold model of carcinogenesis that lies at the basis of the Delaney
Clause appears unwarranted. According to Stuart E. Proctor, assis-
tant director of the Farm Bureau Federation, an influential lobbying
organization, the Delaney Clause mandates “outdated, maybe even
archaic regulation.”'*

There are other problems with banning saccharin as well. The
validity of the laboratory animal tests (as we will further discuss later)
is open to sharp attack by some scientists. In one of the three tests, the
rats had a normal lifespan, though they suffered metabolic stress.
With one exception, tumors developed only in rodents whose
mothers ingested large quantities of saccharin and who were exposed
to similar quantities of the chemical from birth. The tumors, then,
appeared only in male rodents. Scientists critical of the ban on saccha-
rin thus raise a crucial problem with all carcinogenic risk estimation:
the appropriateness of extrapolating cancer risks to humans exposed
to low doses of a chemical based on the cancer rates of a rodent
population that is less genetically diverse and exposed to very high
levels of a suspected carcinogen, often over several generations.'®

While rooted in science, disagreements over banning saccharin
are as much political as scientific. On the one hand, scientists who
embrace the no-safe-threshold model of carcinogenesis and models
for extrapolating from high-dosage exposures in rodent populations
to low-dosage responses in humans tend to be biased toward regula-
tion—toward a no-risk-of-risk policy. On the other hand, scientists
who reject the no-safe-threshold model of carcinogenesis are inclined
toward a policy of relative-risk management based on the costs and
benefits of assuming those risks.

In short, scientific models order not only research but also polit-
ical agendas. They serve to sharpen political divisions among public

*Quoted by Karen De Witt, “Food Law and the Carcinogen Problem,”
New York Times (May 9, 1981). See also National Research Council, Safety of
Saccharin and Sodium Saccharin in the Human Diet (1974); and General Ac-
counting Office, Sugar and Other Sweeteners: An Industry Assessment (1979).

15For a further discussion, see W. R. Havender, “Ruminations on a Rat:
Saccharin and Human Risk,” Regulation (March/April, 1979), at 17.
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interest groups (liberal and conservative), proprietary interest groups
and businesses, and even unaffiliated scientists who are pressed into
taking normative positions by legislators, judges, and other policy-
makers.

When the saccharin dispute erupted in 1977, consumers and
manufacturers of diet food and drinks successfully lobbied Congress
to establish an eighteen-month moratorium on the FDA’s ban. The
moratorium allowed time for further study but, when it expired on
May 23, 1979, there remained sharp division over the risks of saccha-
rin. Congress extended the moratorium. Finally, a majority of scien-
tists who participated in an Institute of Medicine study for Congress
concluded that, though the Delaney Clause prohibited a risk-cost-
benefit analysis and a rigorous analysis of that sort was not feasible,
some balance had to be struck. They recommended that the FDA
have discretion to decide whether or not to prohibit food additives
like saccharin.'® But, responding to political pressure and the public’s
fears of cancer, Congress voted to adhere to the scientific theory
underlying the Delaney Clause. At the same time, however, Congress
passed a law forbidding the FDA from enforcing the ban on saccha-
rin, which the Delaney Clause requires.

The public’s perception of the threat of cancer and the pressures
of democratic politics made it politically unfeasible to rescind the
Delaney Clause. The scientific community was divided. Assessments
of the risks of saccharin proved inconclusive and simply buttressed
the lobbying efforts of manufacturers and consumers of soft drinks.
Congress was forced to override what by law it required the FDA to
do.

Congress cannot resolve disputes within the scientific community
any more than the latter can dictate regulatory policies. At best, Con-
gress arrives at a compromise accommodating a range of conflicting
interests, even though that often entails inconsistent public policies.
At most, the scientific community informs political debate on whether
and how to manage the risks of our industrial society. At worst, scien-
tists may be coopted and serve only to exacerbate the difficulties of
developing coherent and consistent regulatory policies.

'8 Institute of Medicine, National Academy of Sciences, Food Safety Policy:
Scientific and Societal Considerations (March 1, 1979).
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Another controversy over a related food additive, cyclamate, fur-
ther illustrates the politics of science and how scientists may be politi-
cally coopted. In this controversy, the FDA’s science advisory board
issued recommendations in 1980 that were tailor-made to political
pressure from the executive branch. Cyclamate, which is about thirty
times sweeter than sugar (compared with saccharin which is 300 times
sweeter), was thought to be carcinogenic based on laboratory tests on
rodents conducted in the 1960s. The FDA sharply limited its use in
1969. The following year the Department of Health and Human
Services (DHHS) removed it from the market. Five years later, a com-
mittee for the National Cancer Institute found that evidence did not
in fact “establish the carcinogenity of cyclamate.” But, in 1980 public
fears about cancer due to the widely publicized controversy over sac-
charin led government officials to conclude that they should demon-
strate that they were not soft on managing cancer risks. Instead of
recommending a waiver of the ban on cyclamates, the FDA science
advisory board reported that there was not enough evidence showing
that cyclamates were linked to cancer. The dispute, however, con-
tinues. In Canada an early ban on cyclamates was lifted. In 1985 the
National Academy of Science again found that cyclamate, by itself,
does not appear to pose a risk of cancer.'”

When the scientific community is divided or becomes politicized,
those divisions fuel conflict among policymakers, frustrate coalition
building, and invite litigation challenging regulation. The inherent
tendency in democratic politics toward a fragmentation of issues and
away from systematic analysis and development of comprehensive
policies is reinforced. The politics of science in a democracy, in short,
may contribute to the defeat of attempts at developing coherent regu-
lations based on indisputable scientific evidence.

The Politics of Science in Risk Regulation

The controversies over saccharin and cyclamates are typical of most
science-policy disputes over health-safety and environmental reg-
ulation. “In reaction to the public’s often emotional response to risk,”

17C. Russell, “Cyclamate Alone Said Not Cancer-Causing,” Washington
Post A3 (June 11, 1985).
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Judge David Bazelon observes after many years of reviewing chal-
lenges to regulations, “scientists are tempted to disguise controversial
value decisions in the cloak of scientific objectivity, obscuring those
decisions from political accountability.”'® Indeed, in the last thirty
years, scientists have claimed to be “under siege” while being charged
with ideological bias in their view of the risks of synthetic chemicals
and new industrial processes. Scientific norms have been challenged
both from within and from without the scientific community.

The politicization of the scientific community in the 1970s over
the risks of cancer differs in some basic ways from the political activ-
ism of scientists thirty years earlier. Dorothy Nelkin, a historian and
sociologist of science, offers this account:

A striking feature of the new scientific activism is the public nature of its
activities and the willingness of activists to engage in and, indeed, to
abet political controversy. Disputes among scientists are normally re-
solved within the scientific community using well-established provisions
of collegial review. However, recently, scientists appear willing to air
grievances in a political forum—through the mass media, litigation, or
appeals to citizens’ groups or political representatives. Citizen participa-
tion is sought today for a different reason—as a means to increase the
political accountability of science. While activists in the 1940s fought
against political control over research, their recent counterparts—by
calling public attention to conflicts of interest within the scientific com-
munity—seek to increase political control.'®

The abandonment of scientific norms for political activism, histo-
rian of science Loren Graham notes, often occurs at critical periods in
the development of science. In Graham’s words, “the most dangerous
period of the development of science is when enough is known to
advance the first fruitful speculations and to try a few interventions,
but not enough is known to bring discipline to these speculations or to
predict the possible side effects or after effects of intervention.”2°

18D, Bazelon, “Risk and Responsibility,” 205 Science 277 (1979), at 278.

19D. Nelkin, “Scientists in our Adversary Culture: The 1970s Program in
Science, Technology and Society,” paper presented to the Organization of
American Historians, 1978.

201, Graham, Between Science and Values (New York: Columbia University
Press, 1981), at 379.
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This is precisely what occurred with the emergence of environ-
mental sciences devoted to assessing risks to health, safety, and the
environment. Some environmental scientists became political activists
and abandoned the norm of scientific skepticism. That led to height-
ened political conflict over the regulation of risks.

When turning to the politicization of the scientific community,
and how that has made the resolution of science-policy disputes even
more difficult, I argue that the methodology of science and the uncer-
tainties of scientific knowledge necessitate choices about particular
scientific models. Those choices in turn reflect implicit political biases
toward or against governmental regulation. The aim of the next sec-
tion is to show why science alone cannot dictate solutions to science-
policy disputes and how it serves to intensify political conflict rather
than help forge consensus in risk regulation.

The Uncertainties of Knowledge

Somewhat ironically, the emergence of environmental sciences, which
sought to provide a basis for health-safety and environmental regula-
tion, proved especially divisive. This was so for basically three reasons.
First, as Graham suggests about scientific development more gener-
ally, environmental sciences were too young, too experimental in the
1970s, to generate wide-ranging consensus on carcinogenic risk as-
sessment. Second, some environmental scientists became highly polit-
icized and challenged both the traditional norms of science and dem-
ocratic politics to respond to their view of the risks of industrial
society. Finally, and most crucially, the premium placed on scientific
certainty in the normative culture of science invites political divisions
within the scientific community that carry over into the conflicts over
regulating risks.

From Truth to Politics

The quest for scientific certainty comes at the price of prolonged
skepticism and uncertainty. Environmental scientists still have not
achieved an integrated interdisciplinary study of health and environ-
mental risks. Differences among the discrete sciences that environ-
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mental science endeavors to incorporate have not been fully resolved.
Scientists trained in different disciplines, for instance, occasionally
arrive at rival interpretations of carcinogenic risks based on the same
data. By training they are predisposed to disagree on fundamental
models and methods of carcinogenesis. Not surprisingly, they also
differ on the kinds of inferences that can be made about cancer risks
and are biased in different ways toward regulation of risk.

Disciplinary divisions were intensified by the political activism of
some environmentally conscious scientists. Edith Efron, in her book
The Apocalyptics: Cancer and the Big Lie,*" is perhaps the most critical of
scientists for politicizing the risks of cancer in works like Rachel Car-
son’s Silent Spring (1962) and Samuel Epstein’s The Politics of Cancer
(1979).22 By aligning themselves with the media, environmental scien-
tists heightened public perception of threats to health and the envi-
ronment, but at the cost of misrepresenting scientific evidence. They
perpetuated a “big lie,” in Efron’s words, in pandering to public fears
about cancer.

What remains striking, however, is that environmental scientists,
even though capturing media attention for their claims, succeeded
only in evoking an emotional-—not a cognitive—response from the
general public. Whereas they tend to exaggerate carcinogenic risks,
the general public tends to underestimate them. Despite widespread
media attention to the concerns raised by environmental scientists,
the public tends to misperceive and wrongly assess the risks of death
by, for example, fireworks and smoking (see Figure 1.1).2 The gen-
eral public, of course, is not typically disposed or particularly
equipped to analyze the data and conclusions of environmental scien-
tists.

Environmental scientists nonetheless successfully pushed health
and environmental concerns on to the national political agenda. And
they did so by often exaggerated claims about the risks of cancer.

2LE. Efron, The Apocalyptics: Cancer and the Big Lie (New York: Simon &
Schuster, 1984).

22R. Carson, Silent Spring (Greenwich, Conn.: Fawcett-Crest, 1962); and
S. Epstein, The Politics of Cancer (Garden City, N.Y.: Anchor Books, 1979).

2 Based on State of the Environment: An Assessment at Mid-Decade (Wash-
ington, D. C.: Conservation Foundation, 1984), at 275.
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Figure 1.1

Public Perceptions of U.S. Annual Death Rates
from Selected Causes
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Samuel Epstein, for one, in a 1980 call for more regulation, asserts
that

Cancer is now the only major fatal disease whose incidence is on the
rise. Standardization of cancer death rates (i.e., adjusted for age and
based on the total U.S. population) shows an overall and progressive
increase of about 11 percent from 1933 to 1970. This increase has been
even more striking over the last decade, and cannot be accounted for by
smoking or increased longevity. At today’s death rates, the probability
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of a person born today getting cancer by the age of 85 is 27 percent (in
contrast to about 20 percent for a person born in 1950.%*

While it is true that cancer rates have been increasing, many
scientists contend that most cancers are related to diet and smoking.
“The fat-associated and smoking-derived cancers collectively account
for more than half of all cancer deaths,” points out Richard Petro, a
leading cancer researcher at Oxford University.*> Setting the inci-
dence of lung cancer aside, and taking into account demographic
changes (that the lifespan is increasing), another leading scientist, Gio
Batta Gori, claims that there might actually be a decrease in the cur-
rent cancer rate.?® Philip Handler uses even stronger language in
attacking the claims of environmental scientists like Epstein:

[T]he United States is not suffering an “epidemic of cancer,” it is expe-
riencing an “epidemic of law”—in that an ever greater fraction of the
population survives to the advanced ages at which cancer has always
been prevalent. The overall, age-corrected incidence of cancer has not
been increasing; it has been declining slowly for some years.?’

In other words, cancer-related deaths may be increasing, as indicated
in Figure 1.2, because of increased lifespan due to a decline in other
kinds of causes of death, such as influenza, pneumonia, and heart
attacks.?

Epstein and other environmental advocates, nonetheless, counter
that “overemphasis on smoking [as a large factor in cancer incidence]
is widely used to divert attention from occupational causes of lung
and other cancers.”?® Basically, they refuse to abandon their view that

24S. Epstein, “Cancer, Inflation and the Failure to Regulate,” 82 Technol-
ogy Review 425 (Dec./Jan., 1980).

25R. Petro, “Distorting the Epidemiology of Cancer: The Need for a
More Balanced Overview,” 284 Nature 297 (March, 1980).

26G. B. Gori, “The Regulation of Carcinogenic Hazards,” 208 Science 256
(April 18, 1980).

?THandler, supra note 12.

28Re[)ort to the President by the Toxic Substances Strategy Committee (1980), at
147.

298. Epstein and J. Swartz, “Fallacies of Lifestyle Cancer Theories,” 289
Nature 127 (Jan. 15, 1981).
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Figure 1.2

Age-Adjusted Death Rates for Major Causes of Death
in the United States, 1900—1976
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industrial pollutants significantly contribute to cancer rates. They
charge that we do not (and cannot) know the full effect of industrial
pollutants. “We haven’t seen the effects in terms of carcinogenicity of
the modern chemical world,” claims Bruce Ames, a scientist at the
University of California at Berkeley. “That is going to hit us in the
1980s because of the 20-to-25 year lag period. We'll pay something
for it. But whether that’s relatively small or relatively large, no one
knows.”?? For precisely that reason, environmental scientists and law-

3 Quoted by the Environmental Defense Fund and R. Boyle, Malignant
Neglect (New York: Knopf, 1979).
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yers like Devra Lee Davis and Brian H. Magee of the Environmental
Law Institute continue to push for “[c]ontrol of the production, use,
and disposal of chemical carcinogens” and against attempts at deregu-
lation.?!

These arguments about cancer risks, however, are based not on
scientific evidence but on the very uncertainty of knowledge. The
scientific community remains divided on this crucial regulatory issue.
Part of the problem is that, as illustrated in Figure 1.3, there is no
information available on most petrochemicals currently in produc-
tion.*? Estimates of the number of chemical carcinogens vary widely,
from about 500, reported by Isaac Berenblum in 1967 in Cancer Re-
search Today, to twice that number according to a report for Science
magazine in 1976, and to over 2,000 according to estimates of the
National Institute for Occupational Safety and Health.*?

What is also clear is that the uncertainty of knowledge encour-
ages political divisions within the scientific community. Those divi-
sions are based on divergent views of carcinogenesis and (normative)
judgments as to whether it is better to err by over- or underregula-
tion. Disagreements about the relative influence of environmental
factors on cancer rates ultimately turn as much on politics as on sci-
ence. Why this is so becomes clearer if we consider, first, the general
debate within the scientific community on cancer risks, and then, in
the following subsection, that over models for carcinogenic risk as-
sessment.

The Politics of Carcinogenesis

Only in the 1950s did the scientific community begin to study the links
between cancer and environmental factors. John Higginson, the
founding director of the World Health Organization’s International
Agency for Research on Cancer (IARC), over thirty years ago for-
mulated the rather complex idea that cancer rates are linked to the

31See D. Davis and B. Magee, Letter, “Cancer and Industrial Chemical
Production,” 206 Science 1356 (1976).

3 Based on the Conservation Foundation, supra note 23, at 64. For fur-
ther discussion of public perceptions of risks, see R. Wilson and E. Crouch,
Risk/Benefit Analysis (Cambridge, Mass.: Ballinger, 1982).

3 For further discussion, see Efron, supra note 21.
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Figure 1.3

Availability of Information
on the Health Effects of Selected Chemicals
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environment. He did so in order “to show that most cancers were not
due to genetic factors and thus that prevention was not impossible.”

Subsequently, environmental scientists and activists took an ex-
treme view of Higginson’s theory. They advanced the position that
increased cancer rates are related primarily to the post-World War 11
growth in the production of industrial chemicals. Cancer is largely
due to the “man-made” components of our environment, and is
therefore controllable and preventable through regulation. That view
became predominant in the 1970s, not within the scientific commu-
nity but among members of the media and key policymakers.

By the end of the environmental decade, though, Higginson is-
sued an unprecedented attack on the view advanced by Epstein and
others. His prestige lent support to other scientists who had been
insisting that environmentalists perpetuate a distorted view of cancer
and exaggerate the effects of industrial chemical production. Higgin-
son explains that by “environment” he meant “total environment, cul-
tural as well as chemical. . . . Environment is what surrounds people
and impinges on them. The air you breathe, the culture you live in,
the agricultural habits of your community, the social cultural habits,
the social pressures, the physical chemicals with which you come in
contact, the diet, and so on.” By identifying “environment” with
primarily industrial chemicals, environmental scientists neglected the
effect of “lifestyle” factors—diet and behavior—on cancer incidence.
As a result, Higginson concludes, “overemphasis on chemical carcino-
gens has distorted our approach to the environmental theory for
many cancers.”>*

Environmental scientists quickly countered that scientific data
were misrepresented and that the new emphasis on “lifestyle” factors
was politically motivated.?® But, following Higginson, other scientists
continue to rebuff the view advanced by Epstein and others. Accord-
ing to Howard Hiatt, dean of the Harvard School of Public Health,
cancer trends in the 1970s indicate “that there isn’t any epidemic of
cancer in prospect, except for lung cancer attributable to smoking.”
The American Medical Association’s Council on Scientific Affairs

3*Research News, “Cancer and Environment: Higginson Speaks Out,”
205 Science 1363 (September 28, 1979).

35 Epstein and Swartz, supra note 29, at 130.
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concludes further in a 1981 report that there was “as yet no convinc-
ing increase in cancer incidence that parallels the rising industrial
petrochemical pollution since 1950s in the United States.”*®

In sum, scientific opinion evolved and became more politically
polarized throughout the environmental decade. Initially, there was
wide-ranging support for some form of regulation based on a general
agreement (but by no means a consensus) that (1) environmental,
versus genetic, factors induce most cancers; (2) the environment con-
tains massive amounts of toxic and carcinogenic chemical substances;
(3) no safe threshold level of exposure to a carcinogen exists, and
hence any exposure creates the risk of cancer; and (4) since there are
no presently available cures for cancer, preventive regulatory mea-
sures are necessary.’’ A decade later, the scientific community was
more sophisticated about what environmental factors are linked to
the incidence of cancer. It had become more divided over the theory
of a no-safe-threshold level of carcinogenic exposure as well. The
explicit political bias in the views of early environmental scientists and
advocates was subjected to greater criticism. These disputes escalated
in intensity and more narrowly focused on such critical issues as (1)
the relative association between cancer incidence and rising petro-
chemical production®®; (2) the relative importance of individual life-
style factors and other environmental factors for understanding can-
cer rates; and perhaps most crucially (3) the models and methods for
extrapolation from data to determine carcinogenic risks.*?

%See P. Boffey, “Cancer Experts Lean Toward Steady Vigilance, But
Less Alarm, on Environment,” New York Times C1 (March 2, 1982).

%7See, generally, International Trade Commission, Synthetic Organic
Chemicals: United States Production and Sales (1977); and U.S. Department of
Labor, An Interim Report to Congress on Occupational Diseases (1980).

%See, e.g., B. Ames, “Identifying Environmental Chemicals Causing
Mutations and Cancer,” 204 Science 587 (1979); M. Luppe, “Carcinogens and
Regulation,” 211 Science 332 (1981); and R. Doll, “Strategy for Detection of
Cancer Hazards to Man,” 265 Nature 589 (1977).

39See discussion in text below and, generally, Office of Technology As-
sessment, Assessment of Technologies for Determining Cancer Risks from the Envi-
ronment (Washington, D.C.: Office of Technology Assessment, 1981); Depart-
ment of Health and Human Services, National Cancer Institute, First Annual
Report on Carcinogens (Washington, D.C.: National Cancer Institute, 1980).
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Models and Modes of Carcinogenic Risk Assessment

Underlying the controversy over the relative importance of environ-
mental versus lifestyle factors is a fundamental disagreement over
models for carcinogenic risk assessments. At bottom, that disagree-
ment is as much political as scientific. This is because models and
modes of carcinogenic risk assessment order both research and polit-
ical agendas. Models of carcinogenesis are a combination of scientific
and social hypotheses that carry their own implicit political bias. Sci-
entists in turn have vested interests in promoting particular models
and theories that they are testing.*’

The choice of basic models of carcinogenesis entails a political
bias and predisposes the assessment and regulation of risks. Given the
uncertainties of knowledge, scientists and policymakers must make
normative judgments in carcinogenic risk assessment. These judg-
ments are usually implicit, but at times are explicitly made. The First
Annual Report on Carcinogens issued by the Department of Health and
Human Services (DHHS) in 1980 is illustrative. When explaining why
only a handful of carcinogens—twenty-six—had been included,
based on data of human exposure, and numerous other suspected
carcinogens were excluded based on laboratory animal tests, the HHS
observes:

Science and society have not arrived at a final consensus on the
definition of carcinogen either in human population or in experimental
animals. Scientific judgment plays an important role in the final deci-
sion on whether a substance is a carcinogen where test results are un-
clear. This judgment rests on a knowledge base that is fluid and
evolving.*!

Scientific knowledge is “fluid and evolving” indeed. The various
kinds of data and tests used in carcinogenic risk assessment, along
with their relative limitations, are shown in Figure 1.4.*? Figure 1.5

“0Petro, supra note 25.
! Department of Health and Human Services, supra note 39, at v.

42Based on A. Fisher, “An Overview and Evaluation of EPA’s Guidelines
for Conducting Regulatory Impact Analysis,” in V. K. Smith, editor, Environ-
mental Policy Under Reagan’s Executive Order: The Role of Benefit-Cost Analysis
(Chapel Hill: University of North Carolina Press, 1984), at 104—105.
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Figure 1.4
Kinds of Data Used in Risk Assessments

L

HUMAN DATA

A.

Clinical Studies

Planned research experiment, with controlled exposure levels. But,
ethical considerations and legal restrictions limit utility of approach.
The data generated are typically for a pollutant’s impact on an
index of organ function, rather than for a particular disease (but
not for determining levels that cause death).

Cohort Studies (prospective and retrospective)

Groups with different levels of exposure to a suspect substance are
followed over time to determine differences in response. Inferences
are made based on large samples, long follow-up periods, and statis-
tical analysis. Such samples are not always feasible, and it remains
difficult to detect rare effects, especially for retrospective studies
with poor records of exposure levels.

Case Control Studies

A group with a disease is compared to a control group without the
disease. Such studies, often on workers, may be macroepidemiolog-
ical, in which aggregate mortality and morbidity rates are related to
characteristics of relevant population groups, or microepidemolog-
ical, in which analyses are based on data for particular individuals.
This type of study can adjust for other influences such as sex, race,
smoking, income, diet, and exercise. The sample size may be smaller
than for cohort studies, but finding a suitable control group is
difficult. Moreover, the data usually do not consider the lag between
exposure and adverse health effects, since current exposure levels
are typically assumed to be the same as past exposure in estimating
cumulative health effects. The results can be biased by population
migration or mitigating actions that make actual exposure differ
from apparent exposure. Results from occupation-related studies
may not be applicable to the much lower doses expected in the
environment, especially for people with varying sensitivities com-
pared to those of workers.

Episodic Studies

These studies depend on accidents, so researchers are often unpre-
pared and control groups are not readily available; therapy usually
takes precedence over research.
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Figure 1.4 (continued)

II. ANIMAL DATA

A. Animal (in vivo) Experiments

Controlled laboratory setting permits isolation of effects from a
specific substance, allowing the study of the full effects of the sub-
stance—from causing disease to death. Laboratory tests, however,
have certain limitations, including ambiguity of response iden-
tification and uncertainty in predicting response at much lower
levels of exposure, based on high test dosages, and in extrapolating
effects from a rodent population to that of a human population,
due to different metabolic processes. Controlled laboratory experi-
ments may reveal no response to an isolated substance that may in
fact have a synergetic relation with other substances resulting in
disease.

B. Short-Term (in vitro) Tests

Bacteria, mammalian cell cultures, or small organisms are observed
(after exposure to a suspect substance) for a few days to a few weeks.
The advantages of this kind of experiment are that the costs are much
less than life-time animal experiments and can be completed in a
short period of time. But, in vitro tests, though useful for prelimi-
nary screening of substances, imperfectly coordinate with the rela-
tively few comparable life-time animal studies.

C. Structure Activity Analysis

Molecular structures of suspect substances are compared with sub-
stances whose toxicity and metabolic pathways are well known. The
data generated, however, are weak for some classes of chemicals,
and this approach is relatively new.

lists the chemicals and industrial processes that have been evaluated
for human and animal carcinogenicity by the IARC.*?

Risk assessments based on data from human exposure are the
most reliable. But for both moral and practical reasons, they are virtu-
ally impossible to obtain. Clinical studies of human exposure to sus-
pected chemicals are all but foreclosed by the cultural values of demo-

* Reprinted from Office of Technology Assessment, supra note 39.
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Figure 1.5

Chemical and Industrial Processes

Evaluated for Human Carcinogenicity

by the International Agency for Research on Cancer

Degree of Evidence

Experimental
Humans Animals

CHEMICALS AND PROCESSES JUDGED
CARCINOGENIC FOR HUMANS
4-aminobiphenyl Sufficient Sufficient
Arsenic and certain arsenic compounds Sufficient Inadequate
Asbestos Sufficient Sufficient
Manufacture of auramine Sufficient Not applicable
Benzene Sufficient Inadequate
Benzidine Sufficient Sufficient
N,N-bis (2-chloroethyl)-2-naphthylamine

(chlornaphazine) Sufficient Limited
Bis(chloromethyl)ether and technical

grade chloromethyl methyl ether Sufficient Sufficient
Chromium and certain chromium

compounds Sufficient Sufficient
Diethylstilbestrol (DES) Sufficient Sufficient
Underground hematite mining Sufficient Not applicable
Manufacture of isopropyl alcohol by the

strong acid process Sufficient Not applicable
Melphalan Sufficient Sufficient
Mustard gas Sufficient Limited
2-naphthylamine Sufficient Sufficient
Nickel refining Sufficient Not applicable
Soots, tars, and mineral oils Sufficient Sufficient
Vinyl chloride Sufficient Sufficient
CHEMICALS AND PROCESSES JUDGED
PROBABLY CARCINOGENIC FOR HUMANS
GROUP A: CHEMICALS AND PROCESSES
WITH “HIGHER DEGREES OF EVIDENCE”
Aflatoxins Limited Sufficient
Cadmium and certain cadmium compounds  Limited Sufficient
Chlorambucil Limited Sufficient
Cyclophosphamide Limited Sufficient
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Figure 1.5

(continued)

Degree of Evidence

Experimental
Humans Animals

CHEMICALS AND PROCESSES JUDGED
PROBABLY CARCINOGENIC
FOR HUMANS (cont.)
Nickel and certain nickel compounds Limited Sufficient
Tris(1-aziridinyl)phosphine sulphide

(thiotepa) Limited Sufficient
GROUP B: CHEMICALS AND PROCESSES
WITH “LOWER DEGREES OF EVIDENCE”
Acrylonitrile Limited Sufficient
Amitrole (aminotriazole) Inadequate  Sufficient
Auramine Limited Limited
Beryllium and certain beryllium

compounds Limited Sufficient
Carbon tetrachloride Inadequate  Sufficient
Dimethylcarbamoyl chloride Inadequate  Sufficient
Dimethyl sulphate Inadequate  Sufficient
Ethylene oxide Limited Inadequate
Iron dextran Inadequate  Sufficient
Oxymetholone Limited No data
Phenacetin Limited Limited
Polychlorinated biphenyls Inadequate  Sufficient
CHEMICALS AND PROCESSES THAT COULD
NOT BE CLASSIFIED AS TO THEIR
CARCINOGENICITY FOR HUMANS
Chloramphenicol Inadequate No data
Chlordane/heptachlor Inadequate  Limited
Chloroprene Inadequate  Inadequate
Dichlorodiphenyltrichloroethane (DDT) Inadequate  Limited
Dieldrin Inadequate  Limited
Epichlorohydrin Inadequate  Limited
Hematite Inadequate  Negative
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Figure 1.5

(continued)

Degree of Evidence

Experimental
Humans Animals

CHEMICALS AND PROCESSES THAT
CouLb NoOT BE CLASSIFIED AS TO
THEIR CARCINOGENICITY FOR
Humans (cont.)
Hexachlorocyclohexane (technical grade

HCH/lindane) Inadequate  Limited
Isoniazid Inadequate  Limited
Isopropyl oils Inadequate  Inadequate
Lead and certain lead compounds Inadequate  Sufficient (for

some soluble
salts)

Phenobarbitone Limited Limited
N-phenyl-2-naphthylamine Inadequate  Inadequate
Phenytoin Limited Limited
Reserpine Inadequate Inadequate
Styrene Inadequate  Limited
Trichloroethylene Inadequate.  Limited
Tris(aziridinyl)-para-benzoquinone

(triaziquone) Inadequate  Limited

CHEMICALS AND PROCESSES FOR WHICH
HUMAN DATA ARE AVAILABLE, BUT
WHICH WERE NOT CONSIDERED BY
THE IARC WORKING GROUP

Ortho- and para-dichlorobenzene
Dichlorobenzidine

Phenylbutazone
2,3,7,8-tetrachlorodibenzo-para-dioxin

(TCDD, the “dioxin” of Agent Orange)

Vinylidene chloride
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cratic politics. For moral and political reasons, the best of all possible
scientific assessments of risk—based on human experimentation—
remain impossible to obtain.

General agreement within the scientific and regulatory com-
munities thus emerged on the appropriateness of extrapolating the
carcinogenic risks of a chemical that causes cancer at high doses in a
rodent population to that of a human population, which is diverse
and disproportionately exposed to low doses. Scientists, though, dis-
agree about the relative degree of confidence that may be invested in
studies of laboratory animals. They do so for a number of reasons,
including the fact that the mechanisms of cancer are not well under-
stood and that rodent and human metabolic structures differ. A
linear no-threshold dose-response curve may therefore not always
prove reliable. It, for instance, fits ionizing radiation but may not fit
other toxic substances that have a range of effects on different animal
organisms. Benzene thus appears to be 2 human, but not an animal,
carcinogen. Consequently, there exists genuine disagreement over
various extrapolation models, all of which fit data within the high-
dose, experimental range but diverge in the untested, low-dose range
that approximates human exposure.

Approximations of carcinogenic risk based on a model of ex-
trapolation from the effects of high doses on rodent populations are
therefore necessary for basically two reasons. First, a moral-political
decision has been made not to test potential carcinogens on humans.
Second, as a practical matter scientists cannot conduct so-called mega-
mouse experiments that could determine carcinogenic response rates
at low doses. Mega-mouse experiments are simply too costly and ad-
ministratively unfeasible. To determine with 95 percent accuracy that
the carcinogenic response to a substance is one in a million, over six
million rodents would be required for a controlled laboratory experi-
ment, lasting eighteen to twenty-four months. Scientists therefore
must test fewer animals at significantly higher doses, and then ex-
trapolate to approximate the low-dose rates associated with human
exposure.

Risk assessments are political, moreover, for another, still more
basic reason. Models of extrapolation from high to low dosage rates,
and from response rates in rodent to those in human populations,
bias assessments in either a conservative or a liberal direction. So, too,
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the tests for screening potentially hazardous chemicals involve crucial
political decisions—decisions made by scientists no less than regula-
tors. The relatively high costs of standard laboratory tests, which typi-
cally run for two years at a cost of $200,000 to $500,000, necessitate
such decisions. Decisions must also be made about, among other
things, the cost-effectiveness of various kinds of tests and the selection
of chemical substances to be studied.**

The choice of models and modes of testing carcinogenicity in
turn leads to disagreements on the levels of confidence appropriate
for the inferences drawn from various kinds of tests and data. Even
though adequate bioassays are performed, scientists may disagree in
their diagnosis of lesions due to their different professional back-
grounds. Disagreements over the adequacy of various methodologies
for testing suspected carcinogens further exacerbate differences in
interpreting the results of an experiment, and how to apply the re-
sults of animal bioassays.

Central to these disagreements is the no-safe-threshold model of
carcinogenesis, underlying the Delaney Clause of the Food, Drug and
Cosmetic Act and a good number of disputes over substances like
saccharin. Yet, that disagreement is also instructive in highlighting,
again, the inescapable political bias in carcinogenic risk assessments.

Those scientists who support the model of no-safe-threshold of
carcinogenic exposure argue that cancer may start with the transfor-
mation of a (possibly mutagenic) single cell, which then triggers can-
cer. Cancerous cells are self-replicating, multiplying, and proliferat-
ing. They also may interact with others incrementally, synergistically,
and cumulatively. This process of carcinogenesis is irreversible.

By contrast, other scientists reject some or all of these assump-
tions about carcinogenesis. They insist that low levels of exposure to
carcinogens—even to a single molecule of a mutagen—need not
necessarily pose a significant threat. This is because there is a range of
biological defense mechanisms that can repair, deactivate, and detox-
ify a mutagen or carcinogen. A minimum number of molecules in a
cell must be affected before any biological reaction, including carcino-
genesis, begins to take place. Humans are constantly bombarded by

* For a further discussion, see Office of Technology Assessment, supra
note 39, at 113-172.
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many different carcinogens and vyet little happens—cells die but no
carcinogenesis occurs. Human cells differ from those of rodents.
They are far more resistant both to radiation and to chemical carcino-
genesis than are rodents. In sum, the process of carcinogenesis is
neither inexorable nor necessarily irreversible, as the no-safe-
threshold theory maintains.*®

Carcinogenic risk assessments—the inferences drawn from avail-
able data and the degree of confidence invested in those inferences—
largely depend on acceptance or rejection of the basic assumptions of
the theory of a no-safe-threshold level of carcinogenic exposure. De-
pending on whether some or all of those assumptions identified with
the no-safe-threshold model of carcinogenesis are accepted, risk as-
sessments will take either a conservative or a liberal bias toward regu-
lation of alleged health-safety or environmental risks.

Regulation of these risks is problematic because risk assessment
itself is problematic and political. As a 1974 report by the World
Health Organization observes, “The toxicologist must assess the risks
associated with different levels of exposure. Proposed approaches for
such evaluation [have been made]. All the proposals suffer from lack
of sufficient data to establish their validity and/or [freedom] from
arbitrary assumptions that lead to unrealistic estimates.”*® In 1976,
R. L. Dixon, of the National Institute of Environmental and Health
Sciences, put the matter this way, “There appears to be worldwide
agreement concerning the fact that extrapolating laboratory animal
toxicity data to man remains a major unsolved problem in toxicology.
.. . The lack of understanding in this area makes the building of
mathematical models for extrapolation unreliable at the present time.”*”
And, almost a decade later, in 1984, the former head of the
Environmental Protection Agency, William Ruckelshaus, again per-
ceptively cautioned, “We should remember that risk assessment data

4 For further discussion and additional references, see Office of Tech-
nology Assessment, supra note 39: and Efron, supra note 21.

*Report of World Health Organization Scientific Group, “Assessment of
the Carcinogenicity and Mutagenicity of Chemicals” (Geneva: World Health
Organization, 1974).

*’R. L. Dixon, “Problems in Extrapolating Toxicity Data from Labora-
tory Animals to Man,” 13 Environmental Health Perspective 43 (1976), at 45.
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can be like a captured spy: if you torture it long enough, it will tell you
anything you want to know.”*®

Dispute Resolution in a Jurocracy

Science cannot dictate responses to the perceived risks of industrial
society; indeed, science is part of the problem. No less than the polit-
ical activism of some environmental scientists, the very uncertainties
and implicit political bias of models of carcinogenic risk assessment
heighten the clash between special interests over whether and how to
regulate health-safety and the environment.

Even if science could provide an uncontestable foundation for
assessing cancer risks, our culture of democratic politics would not let
it dictate regulatory responses to managing those risks (just as it for-
bids human experimentation that would give science a firm basis for
assessing risks).

Democratic politics, however, cannot provide a solution either. In
regulating the risks of an industrial society it would be irrational and
imprudent to rest public policy solely on bargains struck through
political compromises—compromises that do not also “rest in rea-
sonable part upon the strength of the scientific record.” As Philip
Handler emphasizes, “Government regulation of technical products
and processes must rest on a rational and sufficient scientific basis.”*?
Yet that, of course, leads us back to the difficulties of how we deter-
mine what is a “sufficient scientific basis” for regulation.

Science-policy disputes thus pose the fundamental question:
What process is due? How are the science-policy disputes underlying
health-safety and environmental regulations to be settled (if not re-
solved)? The response has been largely one of judicializing those dis-
putes. Like other kinds of social conflict, the disputes over the
scientific basis for and the basic value conflicts in regulating risks are

*8W. Ruckelshaus, “Risk in a Free Society,” 14 Environmental Law Reporter
10190 (1984).
49p, Handler, “A Rebuttal: The Need for a Sufficient Scientific Basis for

Government Regulation,” 43 George Washington Law Review 808 (1975), at
813.
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structured according to.adversarial processes and forced into the
courts. And this is ultimately a cultural response—the response of
our uniquely adversarial culture and its relation to democratic poli-
tics.

That our legal culture largely determines responses to science-
policy disputes should not be surprising. For democratic politics rests
on the paradox of how a self-governing society can govern when
sharply divided or fragmented by competing interests. From their
own experience as much as from reading John Locke’s Two Treatises
on Civil Government, those of the founding generation understood the
need for formal procedures and independent tribunals to resolve
social conflict. Having justified the basis for political authority on
popular sovereignty and rejected rule by the divine right of kings,
Locke posed the fundamental question for modern political philoso-
phy and experience, “[W]ho shall be the judge when [governmental]
power is made right use of?” Locke concluded that “there can be no
judge on earth.”® But, for the Founding Fathers judicial review pro-
vided the solution—a solution without precedent and the unique con-
tribution of our system of constitutional politics.>!

Adversarial processes and the courts play a major role in the
formulation and implementation of regulatory policies precisely be-
cause, as Peter Schuck observes, “in a liberal society in which there is
no received or even widely shared notion of truth, they are simply
indispensable for resolving sharply conflicting interests.”*? The at-
tempt to resolve science-policy disputes by formal adversarial pro-
cesses and in the courts, in other words, is a cultural response of a
society that neither professes a belief in a universal truth nor sanc-
tions the concentration of political power.

Our legal culture places a premium on adversarial processes not
so much for the sake of “finding the truth” as to achieve fairness in

5OExccrpt from J. Locke, Two Treatises on Civil Government (1690), re-
printed in A. T. Mason and G. E. Baker, Free Government in the Making, 4th ed.
(New York: Oxford University Press, 1985), at 36—37.

51 For a further discussion, see D. M. O’Brien, “Judicial Review and Con-
stitutional Politics: Theory and Practice,” 48 University of Chicago Law Review
1052 (1981).

52p Schuck, “Litigation, Bargaining, and Regulation,” Regulation 26 (July/
August, 1979), at 26.
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resolving social conflicts. This is due to the premium placed on indi-
vidual liberty and a corresponding distrust of the coercive powers of
government. Adversary proceedings elevate fairness above truth in
order to resolve conflict in a society that places great value on political
compromise but in which it is not always possible.

That science-policy disputes are judicialized would seem odd
were it not for our adversarial culture and litigious society. Yet, courts
and judges are expected to settle them in private law litigation over,
say, toxic torts and when reviewing challenges to agencies’ regulatory
decisions—because of our basic cultural attitudes toward science, law,
and politics.

The judicialization of science-policy disputes, like other kinds of
social conflict, is a uniquely American response rooted in cultural
attitudes toward science, law, and democratic politics. But, it is also an
imperfect response to the problems of managing risk. Consider
Richard Petro’s characterization of the problems of managing risks:

There exist, both in the general environment and in certain occu-
pations, chemical or physical agents which increase the likelihood of
human cancer. Our political response to this would, in an ideal world
where sufficient knowledge was available, depend on the direct and
indirect costs of the various possible measures of control, and on how
many cancers each such measure would prevent. In the real world,
estimates of the direct financial costs of the control of particular agents
can easily differ by one or two orders of magnitude, the indirect costs
may be grossly exaggerated, or some major indirect costs may be com-
pletely overlooked. Worst of all, we have in general no remotely reliable
estimates of the numbers of cancers which particular legislative controls
would prevent. Consequently, there is wide scope for pressure groups
to have considerable influence on public policy.**

In England, science-policy disputes are settled in a parlimentary fash-
ion and with deference to the expertise of the civil service. By con-
trast, the American response has largely been the judicialization of
science-policy disputes.

53 petro, supra note 25, at 297.
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Courts and Science-Policy Disputes

Courts confront science-policy disputes in basically two ways. Trial
courts serve as a forum for resolving those disputes according to
common law and statutory rules. Appellate courts review lower court
rulings and the scientific basis and value choices in legislative and
administrative rulemaking. In both instances, judges play an impor-
tant role in structuring and reviewing the regulation of risk: In the
next chapter we will explore the traditional regulatory role of courts
in the management of risks.






C HAPTEHR

Courts and Toxic Torts

Science-policy litigation is not new to courts. Some disputes arise over
age-old problems, like that of a farmer who builds a dam to facilitate
the irrigation of his land, which leads to flooding of his neighbor’s
pasture. Did the dam’s diversion of the river cause the flooded pas-
ture? Others arise because new technologies bring unforeseen conse-
quences, such as when a chemical plant’s deposits of waste in a com-
pany-owned lake spills over, or leaches, to a neighboring farmer’s
land, contaminating the water, soil, and grazing cattle. Did the chemi-
cal plant’s deposits cause the contamination? Both of these cases raise
similar questions of legal rights and responsibilities. But they differ in
the complexity of the facts and the kinds of evidence that will stand
up in establishing legal responsibility and in awarding remedies for
each farmer’s injury.

Courts have historically handled scientifically complex disputes
over trespass, nuisance, negligence, and the like. By applying these
traditional doctrines of tort law, they perform an important regula-
tory role. They assess risks and responsibilities, and their rulings reg-
ulate social and economic relations. Tort law, as Leon Green percep-
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tively remarked, is simply “public law in disguise.” The public and
regulatory nature of private law litigation arises from providing rem-
edies “for the every day hurts inflicted by the multitudinous activities
of our society.”!

If courts have a traditional regulatory role and respond more or
less quickly to social forces and technological and industrial develop-
ments, then the central concern is, in Judge David Bazelon’s words,
“not whether but how the law deals with risk.”? Are legal doctrines
sufficiently pliable? Are courts efficiently and effectively responsive,
or, alternatively, have they gone too far?

Since World War II, the pace of social and scientific develop-
ments has posed ever more complex science-policy disputes. Initially,
courts were reluctant to apply traditional common law doctrines to
new problems, but in the 1970s they responded to the pressures of
private law adjudication. They thereby forged a revolution in private
law litigation, which in turn propelled them into a growing range of
disputes on the frontiers of science.

After discussing the traditional regulatory role of courts, and
how legal doctrines have been transformed in response to the pres-
sures of private law litigation, I will assess the limitations and contri-
butions of judicial regulation. Controversies brought by DES and as-
bestos litigation illuminate how courts respond to new-found risks
and how broad an impact they may have on social and economic
relations. Judicial regulation, like other kinds of regulation, involves
tradeoffs—exacting its own costs while conferring certain benefits. As
such, it is an imperfect, though crucial, response to the regulation of
risk.

The Regulatory Role of Courts

Courts are not self-starters; they must await actual cases or controver-
sies. Yet, when deciding individual cases, their rulings may have a

L. Green, “Tort Law: Public Law in Disguise,” 38 Texas Law Review 257
(1960), at 269.

2Address, “The Courts and the Public: Policy Decisions about High
Technology and Risk,” delivered at the University of Pennsylvania (April 4,
1981). The author appreciates Judge Bazelon’s making a copy of his speech
available.
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broad regulatory impact. Because courts make regulatory policy on
an incremental, case-by-case basis, private law litigation is an often
overlooked vehicle for fashioning public policy. From a political per-
spective, however, there are distinct advantages to bringing into
courts disputes over industrial air pollution, the disposal of hazardous
substances, and the like. For one thing, though the financial and
informational costs of adjudication often exceed the resources of
would-be litigants, they are less than the comparable social-trans-
action costs of mobilizing forces in legislative and regulatory arenas.’?
Another reason why litigation is often advantageous is that it focuses
in a2 more discriminating fashion on particular claims than legislation
or regulatory standards typically do. Litigation holds the potential for
direct compensation, whereas other kinds of regulation need not, and
a tax scheme may not even address entire categories of injuries.
Sometimes Congress passes special legislation to compensate individ-
uals, as it did in the late 1970s for those exposed to particular toxic
substances.* But generally, private law litigation remains the primary
vehicle for individuals seeking compensation for damages due to ex-
posure to toxic chemicals and to stimulate the development of regula-
tory policy.

Private Law Litigation as Reguilation

The role of private law litigation in regulating market decisions and
technological developments has received only recent attention. Econ-
omist Arthur Pigou drew attention to the fact that business transac-
tions have external social costs.” Competitive pressures for invest-
ments and innovations discourage businesses from taking into

3See, generally, U.S. Congress, Senate, Committee on Environment and
Public Works, 96th Cong., 2d Sess., Six Case Studies of Compensation for Toxic
Substances Pollution: Alabama, California, Michigan, Missouri, New Jersey, and
Texas (Washington, D.C.: GPO, 1980).

*See 42 Sec. 9601-9657 (Supp. IV 1980) (permitting compensation for
victims of hazardous waste disposal); and 30 U.S.C. Sec. 901 (1976) (permit-
ting compensation for coal miners contracting pneumoconiosis).

5See A. Pigou, The Economics of Welfare (4th ed., 1932); Buchanan and
Subblebine, “Externality,” 29 Economica 371 (1963); Coase, “The Problems of
Social Cost,” 3 Journal of Law & Economics 1 (1960); Haveman and Weisbrod,
“Defining Benefits of Public Programs: Some Guidance for Policy Analysis,” 1
Policy Analysis 169 (1975).
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account the “externalities” of their activities. The secondary effects
and impact on parties not directly involved in economic transactions
are generally not reflected in the price of goods. Air pollution, for
example, is an externality accompanying the production of goods
such as steel. But, the social and economic costs of air pollution are
not reflected in the price of the goods determined by free market
forces alone. Plants that ignore pollution have lower costs than those
that treat effluents, and thus may prosper at the expense of more
responsible competitors. No company, moreover, could afford
indefinitely to assume—or internalize—the costs of pollution, if its
competitors do not do likewise. And individuals or groups typically
cannot afford to pay the cost of “public goods” like clean water and
air. In addition, it would be economically unreasonable for them to do
sO.

Because market forces work against the internalization of the
social costs of production, some form of governmental intervention is
necessary to secure public goods. In economists Allen Kneese and
Charles Schultze’s words, “Private markets cannot make it possible for
individuals to buy clean rivers, uncongested city streets, safe neigh-
borhoods, protection from exotic chemicals, or freedom from dis-
criminating practices.”® If these goods are to be had, governmentally
imposed regulations or incentive systems must structure the competi-
tive forces of free markets.

Private law litigation has traditionally been one way of securing
public goods. It can control some kinds of pollution by forcing indi-
viduals and industries to assume the costs of pollution. As such, pri-
vate law litigation is an alternative to legislation and regulatory stan-
dards, subsidy schemes, and taxes on effluents, as well as voluntary
self-regulation by industries.

Through private law litigation the judiciary assumes an impor-
tant regulatory role. By extending private rights to include injuries
due to pollution, courts impose liability on polluters. They thereby
provide incentives to conduct activities in a safer—or, at least, more
legally defensible—manner. Private law litigation is thus a vehicle for

6 A. Kneese and C. Schultze, Pollution, Prices and Public Policy (Washing-
ton, D.C.: Brookings Institution, 1975), at 3.
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correcting the failures of the marketplace, structuring technological
and industrial decision making, and forging regulatory policies.

Tort Pressure on Public Law: The Case of DES

How courts may respond to new science-policy disputes and the po-
tentially broad impact that private law litigation may have is well
illustrated by Sindell v. Abbott Laboratories (1980). Mrs. Sindell and
other women filed suits against the manufacturers of diethylstilbestrol
(DES) in California courts. All suffered vaginal disorders which they
claimed resulted from the use of DES by their mothers. DES, a syn-
thetic estrogen manufactured since 1941 by approximately 200 com-
panies, had been approved by the Food and Drug Administration in
1947 as a prescription drug for preventing miscarriages.

Mrs. Sindell and the other women argued that their disorders
were attributable to the DES taken by their mothers and they de-
manded compensation. Like other plaintiffs in tort litigation, they
had to show three things: a personal injury; negligence on the part of
the defendant, Abbott Laboratories, a manufacturer of DES; and a
causal connection between the injuries suffered and the defendant’s
action. Here, the women were able to show that they had suffered
personal injuries and that DES manufacturers had been negligent in
not sufficiently testing for and warning about the possible adverse
effects of DES. But, they were unable to meet the last criterion. After
sO many years, it was impossible to identify conclusively which com-
pany manufactured the DES taken by the women’s respective mothers.

The California State Supreme Court decided in favor of Mrs.
Sindell under a new theory of recovery. Basically, the court held that
plaintiffs who cannot identify the tort-feasor may sue all manufactur-
ers who collectively represent a “substantial share” of a product’s
market. When plaintiffs show that an industry acted negligently and
its product causes injury, the burden shifts to each defendant com-
pany to prove that its specific product could not have caused the
injury. Liability, in other words, is assigned on the basis of each com-
pany’s share of a market.

The Supreme Court of the United States let the ruling stand
when it denied an appeal in 1980. But, like most watershed rulings,
Sindell left many questions unanswered. Because courts decide only
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particular cases, their rulings do not usually consider the broader
policy implications of their decisions, as might an agency in the pro-
cess of promulgating regulatory standards. The California State Su-
preme Court, for instance, did not explain what factors other plain-
tiffs must show in similar suits over exposure to other allegedly
dangerous products in order to justify reliance on Sindell’s market
share theory of liability. The court neither defined what constitutes a
“substantial share of the market” nor explained whether markets are
based on local, regional, or national sales. It also was unclear whether
plaintiffs must establish the market shares of particular manufactur-
ers, or whether in a suit against all manufacturers the defendant
companies simply have to fight that out among themselves.

Sindell’s theory of joint liability significantly expands the liability
of the pharmaceutical industry for injurious products. Claims for
recovery against manufacturers of DES alone could total $40 billion.
The impact of the ruling is broader than that, however. For the phar-
maceutical industry, it forebodes an increase in litigation costs. Com-
panies must defend themselves in a larger number of lawsuits, even if
they have only a small share of a market. In addition, Sindell provides
an incentive for the industry to conduct more searching assessments
of the effects of new drugs, and therefore may affect future innova-
tive drugs. At the same time, the effect of the ruling may delay or
preclude the introduction of some new drugs, increase the cost of
liability insurance, and raise the price of all prescription drugs.

Sindell illustrates how judicial construction of personal and pro-
prietary rights significantly influences market forces, technological
developments, and public policy. That is also to say that private rights
help to define, create, and check markets. When enforcing these
rights, courts may either reinforce or constrain the competitive forces
of the marketplace.

A Revolution in Private Law Litigation

Throughout much of the nineteenth and early twentieth centuries,
legal doctrines worked against claims like that brought by Mrs. Sin-
dell. Property owners always had a right to compensation for dam-
ages from neighboring property owners or trespassers. Until the
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mid-twentieth century, though, courts almost uniformly refused com-
pensation for other kinds of injuries, like those due to noise and gas
pollution. They did so because they applied the common law of tres-
pass only in cases involving the uninvited presence of corporeal objects
on an individual’s property.” Litigation over claims to other kinds of
risks and damages was no less constrained by doctrines such as the
contributory negligence of the plaintiff, the assumption of risk in a
situation (a worker’s taking a dangerous job, for instance), and the
proximate cause between a plaintiff’s injury and the defendant’s al-
legedly harmful action.

In the last thirty years, however, courts have forged a revolution
in private law litigation. That has greatly increased the judiciary’s role
in regulating risk and settling of science-policy disputes. And courts
are now more responsive to claims of private injuries that actually
embrace public goods, such as clean air and water.

In revolutionizing private law litigation, courts have fashioned
public law responses to the regulation of risk. They have done so
notably in the areas of trespass, nuisance, and strict liability for abnor-
mally dangerous activities. Each of these doctrines relates to different
kinds of interests and injuries. Actions for trespass, unlike those for
nuisance, involve liability for interference with an individual’s right to
exclusively own and enjoy property. Yet because of the traditional
common law emphasis on proprietary concepts, the law of trespass
has been less amenable to disputes over pollution. By contrast, the
doctrine of nuisance has proven a more flexible doctrine in environ-
mental litigation. And courts have begun to reformulate common law
theories of negligence and strict liability in response to disputes over
allegedly hazardous products.

In this section, we will see how courts have refashioned each of
these traditional doctrines in the light of new science-policy disputes,
and have thereby pushed private law litigation in the direction of a

“See, e.g., Batten v. United States, 360 F.2d 580 (10th Cir. 1962), cert.
denied, 371 U.S. 955 (1963) (no recovery for airport noise unless plane flies
directly over plaintiff’s property); Arvidson v. Reynolds Metals Co., 125 F.
Supp. 481 (W.D. Wash. 1954) (fluorine gas and minute particles deposited on
and over plaintiff’s land not a trespass). But, see Reynolds Metal Co. v. Martin,
337 F.2d 780 (4th Cir. 1969) {fluorine fumes constitute both trespass and nui-
sance).
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public law of toxic torts. Then, we will turn to the impact of these
changes and the policy debate over whether courts have gone too far.

Nuisance

Although the law of each state governs actions for nuisance, plaintiffs
generally must show two things to win: an actual injury and that the
defendant’s activities were the proximate cause of that injury. Indi-
viduals may sue for “private nuisance” when substantial and material
interference with their property results from, for instance, industrial
dust, noise, odors, or water pollution.

But, the law of nuisance has evolved in two important ways—
ways that push in the direction of a public law of nuisance. First, and
most important, the law of nuisance has been expanded to include
actions for “public nuisance.” Courts have done so when an industry’s
activities unreasonably interfere with a right common to the public
and when injuries are substantial and widespread. Personal injury or
proprietary damage must still be shown, but the injuries may be
shared by the public, and hence the source of those injuries is a public
nuisance. Activities such as acid mine drainage,® blasting operations
in limestone quatrries,9 and the disposal of hazardous wastes!'? have all
been found to constitute public nuisances.

Second, even though the law of nuisance was historically ad-
judicated in state courts according to state law, in the early 1970s
federal courts began to recognize claims to a federal common law of
nuisance. In 1972, in Illinois v. City of Milwaukee, the Supreme Court
indicated that lower federal courts had the power to create a federal
common law governing the pollution of interstate and navigable wa-
ters. In this area at least, the Court recognized an overriding interest
in a uniform rule and that pollution controversies touched on basic
interests of federalism.

Further development of a federal common law of public nui-

8See, e.g., Commonwealth v. Barnes and Tucker Co. 9 Pa. Commw. 1, 303
A.2d 544, revd, 455 Pa. 392, 319 A.2d 871 (1974).

9See, e.g., Green v. Castle Concrete Co., 2 Envtl. L. Rep. (Envtl. L. Inst.)
20347 (D. Colo., 1971).

19See, Wilsonville v. SCA Services, 77 Ill. App. 3d 618, 396 N.E. 2d 552
(1l App., 1979).
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sance for water pollution was soon overshadowed, however. Just six
months after City of Milwaukee, the Federal Water Pollution Act
Amendments of 1972 were enacted.'! The Federal Water Pollution
Control Act (FWPCA) permits citizen’s suits against industrial pol-
luters. The law preempted subsequent development of a federal com-
mon law of public nuisance covering water pollution. Federal agen-
cies concentrated on the implementation and enforcement of the
statute rather than on costly and laborious actions against individual
polluters.

The Court’s approval of a federal common law of public nui-
sance, nevertheless, opened a veritable Pandora’s box. Some lower
federal courts not only maintained that the FWPCA did not preempt
a federal common law of nuisance in cases of environmental pollu-
tion, they also held that the federal common law of nuisance could be
asserted by local governments against polluting industries, and that
awards for damages could be made even after industries abated their
discharges of toxic substances.'? Some went so far as to suggest that
the emergent federal common law of nuisance extended to actions for
air pollution and the disposal of ultrahazardous wastes, as in the Love
Canal controversy.'? In short, the holding in City of Milwaukee held the
potential for extensive federal judicial regulation of industrial pol-
lution.

Nine years after City of Milwaukee, the Burger Court reconsidered
its decision in light of these lower court rulings and the consequences
of an open-ended federal common law of nuisance. In City of Mil-
waukee v. Illinois and Michigan (1981), the Court stepped back from its
earlier ruling. Here, it held that lower federal courts may create sub-
stantive common law only in narrowly restricted areas. Most impor-
tant, the Court ruled that federal statutory law—such as the
FWPCA—governs questions previously subject to federal common
law. Rather than expanding federal common law, lower courts must

'The Federal Water Pollution Control Act is now known as the Clean
Water Act of 1977, 33 U.S.C. Sec. 1251-1376 (1976 & Supp. IV 1980).

12 Long Beach v. New York, 445 F. Supp. 1203 (D.N.J. 1978); and Evansville
v. Kentucky Liquid Recycl., Inc., 604 F. Supp. 1008 (7th Cir. 1979).

13See Summary & Comment, “Hazardous Waste: EPA, Justice Invoke
Emergency Authority, Common Law in Litigation Campaign Against Dump
Sites,” 10 Envtl. L. Rep. (Envtl. L. Inst.) 10034 (1980).
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assume that congressional legislation preempts common law remedies
for public nuisances.

Writing for a bare majority, Justice William Rehnquist under-
scored that the federal judiciary, unlike state courts, possesses only
limited jurisdiction. They have no general power to develop common
law rules. Federal judges, he suggested, have neither expertise nor
political legitimacy to fashion rules for such complex disputes as those
involving environmental pollution. Finally, Rehnquist emphasized
the problematic nature of allowing localities and states to challenge
out-of-state dischargers in federal courts, and to seek to impose fed-
eral common law standards that are more stringent than comparable
congressionally enacted standards.

The majority in Illinois v. Milwaukee stemmed the tide toward
more judicial involvement in such environmental disputes. For the
majority, lower courts’ extension of a federal common law violated
their notions of separation of powers and federalism. As Rehnquist
indicated, an open-ended federal common law of nuisance would
greatly expand the regulatory role of courts. Federal courts’ develop-
ment of a common law of public nuisance intrudes on the regulatory
responsibilities of the legislative and executive branches and super-
sedes the law developed by state courts. In short, if uniform standards
are necessary, then Congress and the executive branch should pro-
vide them, not the federal judiciary.

For three other dissenters, however, Justice Harry Blackmun ar-
gued that a federal common law complements congressional action
and advances interests embodied in the Constitution and federal
legislation. In Blackmun’s view, “each State [has] the right to be free
from unreasonable interference with its natural environment and re-
sources when the interference stems from another state or its citi-
zens.” He thereby also indicates that the Justices are no less divided on
how receptive federal judges should be to the values of environmental
protection.

While a majority of the Burger Court stemmed further develop-
ment of a federal common law of public nuisance, lower federal and
state courts still continue to reach some disputes. They do so by apply-
ing the traditional doctrine of nuisance in private law litigation. In
addition, they have forged changes in the doctrine of strict liability, or
liability without fault for abnormally dangerous activities. And those
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changes remain even more significant for the future of environmen-
tal litigation.

Strict Liability

The doctrine of strict liability derives from an 1865 English common
law case, Rylands v. Fletcher. The case involved damages caused by a
reservoir, erected on an abandoned coal mine. Water from the reser-
voir leaked through an unused shaft and eventually flooded Rylands’s
coal mine. When awarding damages to Rylands, the Exchequer
Chamber established the principle of strict liability when observing
that “the true role of law is that the person who for his own purposes
brings on his lands and collects and keeps there anything likely to do
mischief if it escapes, must keep it at his peril and if he does not do so,
is prima facie answerable for all the damage which is the natural
consequence of its escape.”!*

The principle of strict liability for extrahazardous and abnor-
mally dangerous activities was subsequently adopted in the United
States in the first and second Restatement of Torts (which unifies tort law
in the United States).'® Accordingly, state courts have permitted com-
pensation for damages resulting from smoke, dust, and noxious gases
emitted from industries; fumigation with cyanide gas; crop dusting;
and exposure to toxic chemicals.'®

United States v. FMC Corporation (1978) is an intriguing example
of how far courts have gone when applying the doctrine of strict
liability. The FMC Corporation manufactured a highly toxic insec-
ticide, carofuran. Residues of the toxin contaminated a company-
owned pond that was also a site for migratory waterfowl. In the suit
against the company for contaminating the waterfowl, federal district
court Judge Curtin ruled against FMC Corporation. Reasoning from
Rylands, he held that even though unaware of the lethal effects on the
pond water, FMC Corporation was liable for the birds’ death. The

' Rylands v. Fletcher, 1 L. R.-Ex.Ch. 265, 279 (1865).
!5 Restatement (Second) of Torts, Secs. 519-520 (1976).

16 Holman v. Athens Laundry Co., 149 Ga. 345, 100 S.E. 207 (1919); Luthin-
ger v. Moore, 31 Ca. 2d 489, 190 P.2d 1 (1948); and Gotreaux v. Gary, 232 La.
373, 94 So.2d 293 (1957).
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company was at fault for failing to prevent the toxin from reaching
the pond in the first place. The Court of Appeals for the Second
Circuit later upheld Judge Curtin’s application of the doctrine of
strict liability.

Negligence and Hazardous Products

Along with changes in the doctrines of trespass, nuisance, and strict
liability, courts have also modified common law theories of negligence
and strict product liability. Judges and lawyers frequently disagree
about whether negligence or strict liability should be the general stan-
dard. But, all agree that both theories aim at creating incentives for
enterprises to make their activities safer. Their “dominant function,”
in Court of Appeals Judge Richard Posner’s view, is “to generate rules
of liability that [would] bring about . . . the efficient . . . level of
accidents and safety.”!” Both theories, moreover, greatly contribute to
the expansion of private law litigation over toxic and carcinogenic
substances.

Negligence actions center on whether a company fails to exercise
due care in manufacturing and marketing a product. Individuals usu-
ally assert that a company is liable for failing to inspect a product
properly and that lack of due care was the cause of their injuries. But
what is due care? That question must be answered on a case-by-case
basis and reflects both judicial and societal perceptions of the reason-
ableness of risk.

Efforts to win lawsuits over exposure to toxins often prove
difficult because of the problems of establishing a causal connection
between injuries and an alleged or known carcinogen. In this regard,
the 1973 Michigan episode over polybrominated biphenyl (PBB) is
illuminating.'® The PBB controversy arose from Michigan Chemical
Company’s mistakenly shipping to the Farm Bureau Services, Inc., a
farm feed supplier, bags of fire retardant containing PBB, instead of
a cattle feed additive. The bags containing the fire retardant and the

7R, Posner, “A Theory of Negligence,” 1 Journal of Legal Studies 29
(1972).

'8See E. Chen, PBB: An American Tragedy (Englewood Cliffs, N. J.: Pren-
tice-Hall, 1979); and J. Egginton, The Poisoning of Michigan (New York: Nor-
ton, 1980).
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food additive were similar in appearance. Farmers who purchased
the food additive from the supplier mixed the fire retardant with
other food additives and fed it to their cattle. The result was wide-
spread contamination of the cattle and, eventually, of the general
population of Michigan.

At a trial that lasted almost a year and a half—the longest in
Michigan’s history—the farmers could not persuasively show that
PBB caused the adverse health effects in the cattle. Although many
farmers had to destroy their cattle, the decision in 1978 went against
them. They failed to show a causal connection between the ingestion
of the fire retardant and the contamination of the cattle. A Mount
Sinai research team in 1979, though, reported that more than 90
percent of all Michigan residents have PBB in their bodies due to the
consumption of contaminated dairy products.'®

In other situations, companies may be found negligent in failing
either to warn of potential hazards or known defects of their products
or to properly design and test their products.?’ In Boyl v. California
Chemical Company (1963), for instance, Mrs. Boyl won compensation
for injuries suffered from exposure to sodium arsenite in a weed
killer, Triox. The circumstances of this case are particularly inter-
esting.

After spraying her patio with Triox, Mrs. Boyl dumped the resi-
due and waste water from cleaning the spray tank on a portion of her
backyard. A couple of days later she unwittingly sunbathed on the
very spot where she had poured the Triox rinse. Shortly afterward,
Mrs. Boyl developed a heat rash followed by dizziness, muscle trem-
ors, and physical malfunctioning, for which she was hospitalized. Al-
though the company printed a warning and instructions for the use of
Triox on every bottle, a federal district court ruled that the California
Chemical Company was negligent. The company failed to provide a
reasonable warning of the health risks of the solution, and such negli-
gence was the proximate cause of Mrs. Boyl's injuries. The court
could have found that Mrs. Boyl contributed to her own injuries by

19See Grezech, “PBB,” in R. Hader, R. Brownstein, and J. Richard, Who’s
Poisoning America (San Francisco: Sierra Club, 1981), at 63.

2See, e.g., Martinez v. Dixie Carriers Co., 529 F.2d 457 (5th Cir. 1976).
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her negligence and lack of care in sunbathing. But, the court held that
she was not contributorily negligent since she “was totally ignorant of
any risk or danger to herself arising from the Triox solution contami-
nated earth.”

Boyl illustrates the potentially broad compass of the law of toxic
torts and of the role of courts in balancing the risks and benefits of
consumer goods. The case also highlights how amorphous the con-
cept of unreasonable harm or risk is in private law litigation. “Un-
reasonable harm” is defined in the Restatement (Second) of Torts (1964)
as any “risk that is of such magnitude as to outweigh what the law
regards as the utility of the act or of the particular manner in which it
was done.” Yet, when determining that a product poses an unreason-
able risk, judges and juries are almost completely free to base deci-
sions on their own perceptions of risk.

Toward Strict Product Liability

The judicial balancing of risks and responsibilities and the broad
socioeconomic impact of private law litigation heighten controversy
over the expansion of another legal doctrine—that of strict product
liability. The doctrine of strict product liability is more sweeping than
that of negligence. Strict product liability does not permit defenses
such as the injured party’s contributory negligence. Rather, manufac-
turers are strictly liable for all defects in the design of products that
later result in injuries. “Some products are so dangerous,” a Texas
court concluded in Crocker v. Winthrop Laboratories (1974), “that the
manufacturer should be liable for the resulting harm though he did
not and could not have known of the dangers at the time of mar-
keting.”

Strict product liability litigation has expanded rapidly since the
1970s. The doctrine has been embraced by workers seeking compen-
satory damages caused by exposure to asbestos as well as by approxi-
mately 2.4 million persons (including Vietnam war veterans) who
make up a class of plaintiffs claiming injuries due to exposure to
various phenoxy herbicides, such as 2,4,5-T, more commonly known
as “Agent Orange.”?!

2 In re “Agent Orange” Product Liability Litigation, 635 F.2d 987 (2d Cir.
1980).
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Courts enlarged the doctrine primarily in response to risks asso-
ciated with technological and industrial advances, but not without a
great deal of controversy.?2 Many court-watchers argue that judges do
not have the expertise to assess risks and that their balancing is too ad
hoc. Debate also revolves around the differences between assessing
product design under the traditional negligence standards (allowing
for defenses, such as contributory negligence) and more recent prod-
uct liability rules.

Basically, controversy about whether negligence or strict product
liability should be the touchstone for tort law centers on two models of
judicial risk management: whether judges should allow for some
shared responsibility for injuries on the part of the plaintiff and de-
fendant, or whether the latter should bear all the burden of assessing
and managing the risks of their products.

Under either doctrine, judicial assessments of risks and respon-
sibilities are not entirely unfettered. The Model Uniform Product Liabil-
ity Act (MUPLA) (1979) provides some guidance:

In order to determine that the product was unreasonably unsafe in
construction, the trier of fact must find that, when the product left the
control of the manufacturer, the product deviated in some material way
from the manufacturer’s design specifications or performance stan-
dards, or from otherwise identical units of the same product line.

When judges evaluate the social risks, costs, and benefits of a product,
the MUPLA also suggests that they consider:

(a) Any warnings and instructions provided with the product;

(b) The technological and practical feasibility of a product designed
and manufactured so as to have prevented claimant’s harm while
substantially serving the likely user’s expected needs;

(c) The effect of any proposed alternative design on the usefulness of
the product;

(d) The comparative costs of producing, distributing, seeking, using
and maintaining the product as designed and as alternatively de-
signed; and

228ee, e.g., G. Calabresi and J. Hirshoff, “Toward a Test for Strict Liabil-
ity in Torts,” 81 Yale Law Journal 1055 (1972); and R. Epstein, “A Theory of
Strict Liability,” 2 Journal of Legal Studies 151 (1973); and R. Posner, “Strict
Liability: A Comment,” 2 Journal of Legal Studies 205 (1973).
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(€) The new or additional harms that might have resulted if the prod-
uct had been so alternatively designed.?

Central to these guidelines (and indeed all judicial balancing) is
the idea of a “reasonable man.” As the Court of Appeals for the Fifth
Circuit in Reyes v. Wyeth Laboratories (1974) put it:

[T]he reasonable man standard becomes the fulcrum for a balanc-
ing process in which the utility of the product properly used is weighed
against whatever dangers of harm inhere in its introduction into com-
merce. . . . [I)f the potential harmful effects of the product . .. outweigh
the legitimate public interest in its availability, it will be declared un-
reasonable per se and the person placing it on the market held liable.

But, as Justice Felix Frankfurter once commented, reasonable
men differ as to what is “reasonable.” And the MUPLA guidelines
leave judges considerably free to make their own assessments of
scientific and technological developments, as well as of the feasibility
of alternative technologies.

It is easy to see why this is troubling for critics of judicial regula-
tion if we compare, even in a preliminary way, the characteristics of
risk assessments by judges with those by administrators. Judges (and
juries) decide questions of fact presented during an adversarial pro-
ceeding. Administrators (as further discussed later) are also required
to build a record of evidence, increasingly through adversarial-type
proceedings, in support of their decisions. But, when judges and
juries assess risks, they need not articulate their values and relative
weight. Agencies are not required to do so either. Yet, they must
provide a reasoned basis for their decisions (and, under White House
mandates of the Carter and Reagan administrations, provide cost-
benefit support for their regulatory policies). Judges need not quan-
tify the factors they consider important and can rest their decisions
solely on qualitative evaluations, whereas agencies often must quan-
tify or at least give a reasoned elaboration for their decisions. Judges
are also generalists by training and lack the special expertise in risk
assessment and management that administrators possess. Nor do they

2 Model Uniform Product Liability Act, Sec. 104 (a), 44 Fed. Reg. 62,714
(1979).
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have the informational resources that agencies enjoy, nor typically the
luxury of time in decision making. Finally, courts are not politically
accountable for their decisions. By contrast, administrative agencies
face a variety of political checks by the White House, the Congress,
and the judiciary.

Development of strict product liability, even more than other tort
theories, underscores the regulatory role and broad impact of courts.
Imposition of strict product liability forces industries to internalize
the cost of injuries to consumers. As the Eighth Circuit Court of
Appeals candidly proclaimed, “the risk of personal injury has become
a cost of doing business.” Judges indeed frequently justify the doc-
trine of strict product liability, as a panel of the Court of Appeals for
the Eighth Circuit in Helene Curtis Industries v. Pruitt (1963) concluded,
“on the realization that our technological society, with its proliferation
of products and mass advertising, demands judicial protection of the
consumer who has neither the capacity nor opportunity to discover
latent dangers in products.”

The impact of the revolution forged in private law litigation is
enormous and problematic, as we will see with the avalanche of asbes-
tos litigation, before turning to the limits and contributions of public
law litigation and judicial responses to the regulation of risk.

An Asbestos Nightmare

As with most toxic substances, it took a long time for the scientific
community to turn its attention to the possible risks of asbestos, and
then to study and document the associated diseases. A large part of
the problem of determining the health risks of asbestos is the long
incubation period, which may run from twenty to forty years. And
that entailed a science-policy dispute which made the initial litigation
so vexing.

Asbestos is one of the most dangerous of all natural materials. A
generic term, “asbestos” refers to silicate mineral fibers that can be
separated into silky fibers with great tensile strength and commercial
value. Asbestos was not widely produced until the turn of the century.
It then quickly became crucial to modern industries due to its excel-
lent fire-retardant and binding qualities. After World War II and
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until 1969, production rapidly increased due to the federal govern-
ment’s use of asbestos products for fire-proofing and insulation when
building the modern navy.

While the benefits of asbestos products grew, the health risks
remained largely ignored. Although the first recognized case of as-
bestosis, involving a textile worker, was reported in 1906, the connec-
tion between asbestos and various diseases was not widely accepted or
publicized until a 1965 paper published in the Annals of the New York
Academy of Science by Irving J. Selikoff, head of the Mt. Sinai Hospital
Environmental Sciences Laboratory in New York and the leading
expert on asbestos-related diseases.?* A number of diseases have now
been shown to result from exposure to asbestos, including asbestosis,
the nonmalignant scarring of the lungs; bronchogenic carcinoma,
lung cancer; mesothelioma, a malignant tumor of the lungs; and can-
cer of the gastrointestinal tract.?

The potential injuries due to asbestos now appear great indeed.
There are an estimated 3,000 different kinds of asbestos products
and about 300 manufacturers of these goods in the country. Selikoff
estimates that 8,500 people die annually from asbestos-related dis-
eases.?® And federal cancer researchers predict that as much as 17
percent of all cancer cases expected to occur in the United States
during the rest of this century will be asbestos-related.?” The Depart-
ment of Labor estimates that 27 million workers have been exposed to
asbestos since World War 11.28

The Asbestos Litigation

Only after the risks of asbestos became widely accepted within the
scientific community was it possible for individuals to successfully

24 gelikoff, Churg, and Hammond, “The Occurrence of Asbestosis
Among Industrial Insulation Workers,” 132 Annuals of the New York Academy
of Sciences 139 (1965), at 152.

25See Selikoff and Hammond, “Asbestos-Associated Disease in United
States Shipyards,” 28 CA-A Cancer Journal for Clinicians 87 (1978); and
Mehaffy, “Asbestos Related Lung Disease,” 16 Forum 341 (1980).

% Quoted in Kelly, “Manville’s Bold Maneuver,” Time 17 (Sept. 16, 1982).

27 Asbestos Litigation Reporter 2 (Feb. 7, 1979).

28 Report of 1. Selikoff, Disability Compensation for Asbestos-Related Disease in

the United States, Report to the U.S. Department of Labor (Department of Labor,
Rpt. No. J-9-M-8-0165), at 99.



AN ASBESTOS NIGHTMARE 55

pursue asbestos litigation. Most of the initial litigation was brought by
government workers, but the number of suits and range of litigants
quickly grew. By the 1980s, “household exposure” cases were being
filed against construction companies that had used asbestos as insula-
tion in homes. As a result, courts are overwhelmed by asbestos
litigation.

The most widely publicized asbestos suit involves the Johns-
Manville Corporation, the largest manufacturer, producing approxi-
mately 70 percent of the world’s asbestos products. By 1980 almost
10,000 persons had filed over 5,000 cases against the company. A
year later that number almost doubled, and cases were being filed at a
rate of 425 a month. Yet, the company had disposed of less than 3,500
cases ever brought against it, while paying almost $50 million in
claims.?® Whereas in the early 1970s awards were in the $75,000
range, a decade later juries were awarding $1.5 million to individuals
who sometimes had not yet suffered any disabling effects but only
exhibited the early symptoms of asbestos-related diseases. In response
to the mounting liability, the Johns-Manville Corporation filed for
bankruptcy in 1982. The company, with about $2 billion in assets,
faced potential claims of over $16 billion.?°

“The Johns-Manville litigation came almost two decades after the
initial litigation, and long after the risks of asbestos-related diseases
were known to scientists and doctors. The first two cases were settled
out of court for small amounts. The third case, Borel v. Fibreboard
Paper Products Corporation (1973), was the one that opened the way for
thousands of similar suits and made asbestos litigation the “mother
lode” of product-liability cases.

Borel was filed in 1969 by an insulation worker against Fibreboard
Paper Products Corporation, a manufacturer of insulation products.
Clarence Borel had been an insulation worker for thirty-three years

29 Affidavit under Local Rule V.XI-2, at 5, Debtor’s Petition under Chap-
ter 11, In re Johns-Manuville Corp., No. 82 Bankruptcy 11656 (Bankruptcy Ct.,
S$.D. N.Y., filed August 26, 1982). See also “Manville Submits Bankruptcy
Filing to Halt Lawsuits,” New York Times Al, Col. 6 (August 27, 1982); and In
re Asbestos Related Cases, 23 Bankruptcy Law Reporter (CCH) 523, 825 (N.D.
Cal., 1982).

39For a further discussion, see Anderson, Warshauer, and Coffin, “The
Asbestos Health Hazards Compensation Act: A Legislative Solution to a Lit-
gation Crisis,” 10 Journal of Legislation 25 (1983).
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and had contracted asbestosis and mesothelioma. He claimed the
company failed to warn of the dangers of handling asbestos, and a
federal district court judge in the Eastern District of Texas, Joe ]J.
Fisher, agreed.

At his trial, Borel admitted that he knew for years that inhaling
asbestos dust “was bad for me,” but he never realized that it could
cause serious or terminal illness. Borel said that he and his fellow
workers thought that the dust “dissolves as it hits your lungs.” During
cross-examination at the trial, he explained:

Yes, I knew the dust was bad but we used to talk [about] it among
the insulators, [about} how bad was this dust, could it give you TB,
could it give you this, and everyone was saying no, that dust don’t hurt
you, it dissolves as it hits your lungs. That was the question you get all
the time.

Question. Where would you have this discussion, in your Union
Hall?

Answer:  On the jobs, just among the men.

Question: In other words, there was some question in your mind
as to whether this was dangerous and whether it was bad for your
health?

Answer: There was always a question, you just never knew how
dangerous it was. I never did know really. If I had known I would have
gotten out of it.

Question:  All right, then you did know it had some degree of
danger but you didn’t know how dangerous it was?

Answer: 1 knew I was working with insulation.
Question:  Did you know that it contained asbestos?

Answer:  Yes, sir, but I didn’t know what asbestos was.3!

Despite knowledge of the potential risks of handling asbestos prod-
ucts, the lower court found that Borel could not have reasonably and
fully assessed the dangers of asbestos. In Judge Fisher’s view, the
manufacturer had a duty to do so and to warn of the dangers.
When appealing the ruling, attorneys for the manufacturer con-
tinued to contend that workers knew the health risks of working with

31 Borel v. Fibreboard Paper Products Corporation, 493 F.2d 1076, 1081
(1973).
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asbestos. Workers, they argued, assumed a risk in their occupations
and were therefore contributorily negligent in not taking precautions
when handling asbestos materials. But, the court of appeals upheld
the lower court’s ruling. Writing for the appellate court, Judge John
Minor Wisdom reasoned that the risks were not sufficiently obvious to
workers and that manufacturers are subject to strict liability for all
asbestos-related diseases.

Borel spawned a tidal wave of litigation that increasingly gathered
force. There was virtually no escape, other than bankruptcy, for as-
bestos manufacturers like Johns-Manville from paying compensation
for all asbestos-related diseases.

The Policy Debate

Borel illustrates the potentially enormous impact of private law litiga-
tion on the marketplace. Judicial involvement in the science-policy
dispute over the risks of asbestos and responsibilities for asbestos-
related diseases remains problematic for those at both ends of the
political spectrum. For conservatives, Borel exemplifies how judicial
intervention can be unfair, unreasonable, and misguided in stifling
economic competition. For liberals, Borel and other toxic tort litiga-
tion has limited utility in compensating victims and forcing the mar-
ket to assess and manage future risks. Both perspectives illuminate
why political compromise is so difficult and why the formulation and
implementation of alternative governmental policies are often impos-
sible to achieve. At the same time, we see why litigation and judicial
intervention are often the only alternative to self-regulation by indus-
tries.

To conservatives, Borel, as University of Chicago Law School pro-
fessor Richard Epstein argues, is unfair because the court retroac-
tively imposed liability on the market. The court, he says, “imposes on
the firm the impossible task of complying with a liability rule of which
it could not have had any knowledge. The standard practices of yes-
terday have become the source of liability today.” As Epstein quips,
“Rules, like horses, should not be changed in midstream.”*? From the

32R. Epstein, “Manville: The Bankruptcy of Product,” Regulation 14
(Sept./Oct., 1982).
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1940s into the 1960s, manufacturers like Johns-Manville were not
subject to tort liability. Any legal responsibility for personal injuries of
their employees was covered under worker’s compensation laws.
Quite simply, it is unfair for unelected and unaccountable federal
judges to change the rules of the game twenty years later.

Courts not only changed the rules of liability without prior
notice, claims Epstein, they did so in an unreasonable way. In the
1940s and 1950s the scientific community maintained that there were
exposure levels at which asbestos presented no health risks. Even in
the 1970s leading experts, like Selikoff and others, could not agree
about the relative risks of asbestos-related diseases from different
kinds of exposure—exposure by textile workers, insulation workers,
or homeowners. But when imposing strict liability on all asbestos
manufacturers, courts held that companies have a duty to assess all
the possible dangers and to warn workers and consumers. By judicial
decree, the law of liability was transformed, and imposed on the mar-
ket was an altogether new duty to test for all possible risks of asbestos.

As a matter of public policy, Epstein argues, rulings like Borel are
fundamentally misguided. Although an advocate of deregulation, he
somewhat ironically insists that rulings following Borel are misguided.
They place the duty to undertake technological and industrial risk
assessments on manufacturers rather than on the companies that use
asbestsos products and expose workers to asbestos-related diseases.
“Surely it is better,” Epstein says, “to have the work done by indepen-
dent parties whose findings and motives are more difficult to call into
question than those of an interested party.”*> Worker’s compensation
laws, perhaps combined with some regulation of asbestos exposure
levels, he concludes, could (and should continue to) manage risks and
compensate workers.

There are, of course, those who disagree with Epstein. To the
contrary, they maintain, Borel and similar rulings respond to the in-
adequacies and distributive injustice of worker’s compensation laws.
Studies of asbestos claims under state and federal worker’s compensa-
tion programs show that most programs are inefficient and inade-
quate. Over a year typically passes before disabled workers begin to
receive compensation for occupational diseases. By comparison, only

331d. at 43.
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about two months lapse before they receive compensation for injuries
due to accidents in the workplace.** The Department of Labor’s 1980
Interim Report to Congress on Occupational Diseases concludes that nearly
90 percent of occupational dust-disease awards were initially con-
tested, as compared with only 10 percent of all accident awards.?®
Other studies show that worker’s compensation systems on the aver-
age provide only about one-eighth of the expected lost wages. In
addition, workers are usually barred from bringing claims because of
the twenty- to forty-year latency period of these diseases. Worker’s
compensation plans also typically do not cover those who contract
mesothelioma from asbestos exposure in their homes. In short, work-
er’s compensation laws favor industries and the only recourse for
those injured is private law litigation.?®

Even those who support such judicial rulings acknowledge that
private law litigation is slow, inefficient, and expensive. It also can
maldistribute compensation. They therefore propose legislation that
would abolish the tort system in this area and establish a fund to
compensate all asbestos victims. In 1981, Colorado’s Senator Gary
Hart proposed such a bill to create a fund contributed to by asbestos
manufacturers and the federal government. Asbestos victims would
have their claims reviewed by commissions, instead of the courts, with
compensation paid from the fund. Like other similar proposals, the
bill never passed. Agreement on legislation was frustrated by differ-
ences over the sources and adequacy of funding, the amount of com-

%*See Statement of Nik B. Edes, Deputy Under Secretary for Legislation,
Department of Labor, in Asbestos Health Hazards Compensation Act of 1980:
Hearings on S. 2847 Before the Senate Committee on Labor and Human Resources,
96th Cong., 2d Sess. (Washington, D.C.: GPO, 1980), at 90. See also P. Barth
and H. Hunt, Workers’ Compensation and Work-Related Illnesses and Diseases
(Cambridge, Mass.: Massachusetts Institute of Technology, 1980); and
Chamber of Commerce of the United States, Analysis of Worker’s Compensation
Laws, 1984 Edition (Washington, D.C.: U.S. Chamber of Commerce).

5 Department of Labor, Interim Report to Congress on Occupational Diseases
(Washington, D.C.: GPO, 1980).

%For further discussion, see J. Kakalik, P. Ebener, W. Felstiner, G.
Haggstrom, and M. Shanley, Variation in Asbestos Litigation Compensation and
Expenses (Santa Monica, Cal.: Rand, 1984); and Darling-Hammond and T.

Kniesner, The Law and Economics of Workers’ Compensation (Santa Monica, Cal.:
Rand, 1980).



60 COURTS AND TOXIC TORTS

pensation possible (about $30,000 per injury, well below even early
awards in asbestos cases), and the basis for claims for compensation—
particularly troublesome was whether and on what basis homeowners
could recover for diseases due to household exposure.

The litigation over asbestos-related diseases illustrates that judi-
cial regulation is an imperfect policy response to the risks born of an
industrial economy. In the next section we will further examine the
impact, as well as the limits and contributions, of such judicial regula-
tion.

The Impact of Private Law Litigation

Private law litigation brings science-policy disputes into the courts,
and they in turn may extend common law doctrines and make sub-
stantial awards to those injured or at risk. Media coverage of large
awards like that made in the Karen Ann Silkwood case highlights the
role of courts. But the actual impact of tort liability is much less than
that portrayed by the media and critics of the system.

Less than Meets the Eye—The Silkwood Case

The case of Karen Ann Silkwood got a great deal of public attention.
A worker and union organizer at a Kerr-McGee nuclear power plant,
Karen Silkwood became contaminated from plutonium and sued
Kerr-McGee. She subsequently died in an unrelated automobile acci-
dent. Her father, Bill Silkwood, continued the fight against Kerr-
McGee for damages for his daughter’s contamination and the mental
distress it caused her.

At trial, it was revealed that Kerr-McGee had not complied with
regulations set down by the Nuclear Regulatory Commission (NRC)
for monitoring levels of radioactive exposure. And the company’s
contention that Silkwood had stolen plutonium in order to embarrass
it was expressly rejected. But, while there was evidence that the levels
of plutonium in her apartment exceeded safe levels, it was not conclu-
sively shown that Silkwood had been contaminated while working at
the plant. The trial judge accordingly instructed the jury that an
award could not be made under the Oklahoma Worker’s Compensa-
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tion Act, covering employment-related accidents. Instead, he in-
structed the jury that awards could be made under the common law
of negligence and strict liability. The jury awarded Silkwood’s estate
$505,000 in actual damages ($500,000 for personal injuries and
$5,000 for property damages) and another $10,000,000 punitive
damages for Silkwood’s exposure to escaped plutonium.*’

The Court of Appeals for the Tenth Circuit later overturned the
award. It did so on the grounds that any personal injuries should have
been handled under Oklahoma’s worker compensation law and that
federal law permitted compensation only for “extraordinary nuclear
occurrences.” Only the judgment of $5,000 in actual property dam-
ages was upheld.

Silkwood’s father subsequently appealed the decision of the
Court of Appeals to the Supreme Court of the United States. In 1984
a bare majority reversed the lower court’s denial of recovery for in-
juries beyond the $5,000 for personal property damages, and held
that punitive damages were not precluded by federal law. In an opin-
ion delivered by Justice Byron R. White, the majority sought to distin-
guish another ruling just a year earlier. In Gas & Electric Co. v. State
Energy Conservation and Development Commission (1983), the Court had
held that state law relating to the safety of radiological effects in the
construction and operation of nuclear power plants was preempted
by the Price-Anderson Atomic Energy Act. That law regulates nu-
clear power and permits the NRC to impose penalties for violations of
federal standards. In the Court’s words in Gas & Electric Co., “Con-
gress has occupied entirely the field of nuclear safety concerns.” But,
the majority in Silkwood ruled that the federal preemption did not
apply here. State liability law would not seriously thwart the federal
government’s interests in promoting nuclear power and ensuring the
safe operation of nuclear power plants. Justice White admitted that
the ruling created a “tension between the conclusion that safety regu-
lation is the exclusive concern of federal law and the conclusion that a
State may nevertheless award damages based on its own law of
liability.” ‘

For three dissenters (Justice Thurgood Marshall also dissented,

%7 Silkwood v. Kerr-McGee Corp., 485 F. Supp. 566, 670 (W.D. Okla. 1979),
rev’d on appeal, 667 F.2d 908 (10th Cir. 1981).
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but on different grounds), the majority’s decision was inconsistent
with prior rulings and a tortured reading of congressional legislation.
More than that troubled Chief Justice Burger and Justices Powell and
Blackmun, however. What disturbed them was that the majority had
unleashed state courts to regulate nuclear power. All three were ap-
pointed by President Richard Nixon for their advocacy of states’
rights and judicial self-restraint. Here, they strongly objected to the
Court’s sanctioning of the regulatory use of state courts and private
law litigation. As Powell put it, “The Court’s decision, in effect, au-
thorizes juries and judges in each of the states to make regulatory
judgements as to whether a federally licensed nuclear facility is being
operated safely.”

Unrestrained judicial regulation of risks is unusual, however, just
as large awards for injuries are atypical. Media coverage of cases like
the Silkwood trial reveal neither the actual trends in private law ad-
judication nor the impact of courts in regulating the risks of our
industrial society. In general, private law litigation accomplishes a lot
less than suggested by media coverage of large awards in cases like
Silkwood. Recovery for toxic torts is exceedingly difficult and compen-
sation is usually modest. The actual impact of courts is limited, far less
than suggested by their critics and well-publicized cases.

The Limited Utility of Private Law Litigation

Despite the potentially enormous economic impact of tort liability and
the estimated $10 billion annual social costs of product-related in-
juries, fewer than 1 percent of those injured sue to recover dam-
ages.>® No less significant, in the late 1970s and early 1980s more than
one-third of all state legislatures reversed court rulings that had made
it easier for individuals to gain access to courts and to prove their
claims of health and environmental damages.* At trial, industries still
win an estimated three-quarters of the cases that go to juries and the

38]. Lieberman, The Litigious Society (New York: Basic Books, 1981) at 49.
See also J. O’Connell, The Lawsuit Lottery (New York: Free Press, 1979).

%9See “The Devils in the Product Liability Laws,” Business Week, 72 (Feb.
12, 1979).
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average award is less than $4,000.%° Selective, unsystematic imposition
of tort liability appears “to maldistribute benefits by overcompensat-
ing the slightly injured person and undercompensating the seriously
injured.”*! Studies of disputes over toxic and hazardous substances
likewise indicate an immense disparity between the costs of injuries
and the number of lawsuits filed and the amount eventually re-
covered.*?

Judicial regulation tends to be disjointed, uneven, and unfair.
This is inevitable given our dual system of state and federal courts,
differences among the fifty state jurisdictions, and the incremental
case-by-case nature of judicial policymaking. In general, private law
litigation remains an inauspicious vehicle for broad public policy for-
mulation. This is so for a number of reasons.

The utility of private law litigation for managing risks depends
on how well the adversary system works in assessing the risks. Many
legal scholars and social scientists argue that the system is neither
appropriate for nor amenable to resolution of the scientific uncer-
tainties underlying health and environmental litigation. There are
numerous practical and procedural problems with the adversary pro-
cess as a2 mechanism for resolving complex science-policy disputes.

Practical problems stem from the state of scientific knowledge
and the art of medical diagnosis, which does not always permit con-
clusions about the causal link between a plaintiff’s injuries and the
defendant’s activities. The cost of bioassays and the rigor of scientific
proof often prevent generation of information adequate to support
legal recoveries within the time frame of particular trials. Diseases
often have multiple causes and long latencies. It therefore becomes
virtually impossible to identify the exact chemical agent causing a
disease or the particular pollutant responsible.*?

#0U.S. Cong., 97th Cong., 2d Sess., House of Representatives, Commit-
tee on Small Business, Product Liability Insurance, H.R. No. 97 (Washington,
D.C.: GPO, 1978}, at 6.

! California Citizens’ Commission on Tort Reform (1977), quoted in Lieber-
man, supra note 38, at 48.

*2See Six Case Studies, supra note 3.

48See National Academy of Sciences, Principles for Evaluating Chemicals in
the Environment (Washington, D.C.: National Academy of Sciences, 1975);
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The problems of fact-finding and discovery are numerous. Most
environmental lawsuits are far more complex than a single individual
alleging that an industrial plant discharged a pollutant which caused a
particular disease. Typically, many people in a community have been
exposed. The disease has a latency period of twenty to thirty years.
And there are numerous intervening environmental variables. While
an increase in the incidence of a disease may be revealed statistically,
for example, there may exist no direct evidence of the disease in
humans even though there is strong or overwhelming evidence in
laboratory animals. Except for some forms of cancer, when testing
principles and data have been agreed upon by federal regulatory
agencies, courts have been reluctant to accept carcinogenic risk assess-
ments based on extrapolations from animal data. The problems of
proving causation are even greater in environmental litigation when
there are several sources of pollution. Each pollutant individually may
cause the disease, but there remains the possibility that only one does,
even though uncertainty persists as to which pollutant. Alternatively,
one pollutant may not cause a disease itself, yet in combination with
others precipitate the disease. Finally, there is frequently the problem
of individuals who live part of their lives by one industrial polluter,
which by itself does not pose a health hazard, then move to an area
polluted by a different source, and the combined exposure leads to
the disease.** In sum, scientific uncertainty over the risk of toxins and
carcinogens is impossible to resolve within private law adjudication.
At best, tort litigation presupposes a substantial body of agreement
within the scientific community on the causal consequences of expo-
sure to an alleged carcinogen.

There are many procedural barriers as well. Rules of evidence
limit the introduction of some forms of scientific data and testimony.
Statistical and medical evidence and testimony, for example, are

Office of Technology Assessment, Assessment of Technologies for Determining
Cancer Risks from the Environment (Washington, D.C.: GPO, 1981), at 31-65,
113-175.

*tSee G. Robinson, “Multiple Causation in Tort Law: Reflections on the
DES Cases,” 68 Virginia Law Review 713 (1982); and Harley, “Proof of Causa-
tion in Environmental Litigation,” in Toxic Torts, ed. by P. Rheingold, N.
Landau, and M. Canvan (Washington, D.C.: Association of Trial Lawyers,
1977), at 408.
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sometimes precluded from introduction at trial or treated as “hear-
say” evidence.*® Statutes of limitations also frequently foreclose even
the possibility of claiming injuries involving diseases with long latency
periods, such as cancer.*® The threshold question thus is when the
period of limitation begins—when an individual is initially exposed to
an alleged carcinogen or when a disease actually becomes manifest?

In one case, Karjala v. Johns-Manville Products Corporation (1975)
involving an asbestos worker, the Court of Appeals for the Eighth
Circuit acknowledged that “there is rarely a major moment when one
exposed to asbestos can be said to contract asbestosis; the exposure is
more in the nature of a continuing tort.” The court, furthermore,
held that the statute of limitations begins to run when “the disease
manifests itself in a way which supplies some evidence of causal rela-
tionship to the manufactured product.”

In an earlier case involving federal law, Urie v. Thompson (1948),
the Supreme Court ruled that it would be unreasonable to preclude
individuals from suing simply because they did not or could not know
of their disease. Urie was a fireman who had contracted silicosis, a
disease similar to asbestosis. In order to receive compensation for his
disease under the Federal Employer’s Liability Act, Urie had to over-
come the argument that the act’s three-year statute of limitations
barred recovery. In this case, and where diseases have long periods of
latency, the Court held that the statute of limitations did not apply.
But state statutes of limitations still generally start to run before indi-
viduals discover their diseases, and therefore make winning compen-
sation extremely difficult.

A related problem arises, as with the Silkwood case, over whether
tort actions are precluded by state worker compensation laws. Gener-
ally, workers lose their right to sue employers in exchange for a
specified income (typically, two-thirds of their salary) in the event of
work-related injuries, medical payments, and other services. Employ-

15See Hazelwood School Dist. v. United States, 433 U.S. 277 (1977) (statistics
in use of employment discrimination litigation); and, generally, Phelen,
“Proof of Cancer from a Legal Viewpoint,” in S. Birnbaum, Toxic Substances:
Problems in Litigation (New York: Practising Law Institute, 1981}, at 155.

6See Urie v. Thompson, 337 U.S. 163 (1948) (statute of limitations does
not commence until accumulated effects manifest themselves—silicosis case);
but, see Karjala v. Johns-Manville Pro. Corp., 523 F.d 155 (8th Cir. 1975).
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ers are able to spread the risk of potentially large awards that might
be given by trial judges and juries. In theory, the premium rates of a
system of compensation also give employers an incentive to inter-
nalize the costs of occupational accidents and diseases.

Under worker’s compensation plans, recovery for diseases due to
exposure to exotic substances is often extremely difficult, much more
difficult than recovery for work-related accidents. Most worker’s com-
pensation laws are causal dependent. A worker must first establish a
relationship between an injury or disease and the workplace. But
workers usually have a greater difficulty proving that their diseases
are occupationally related than they have showing that injuries are
due to accidents in the workplace under either tort law or worker’s
compensation schemes. This is due to several factors. First, workers
face the same difficulties of showing a causal connection between
diseases and the workplace that they would under tort law. Second,
the fact-finding or discovery process is less elaborate under worker
compensation systems than in the trial context. Finally, chronic dis-
eases, like asbestosis, have generally not been covered by worker’s
compensation plans. In 1978, for instance, there were approximately
7.8 million worker’s compensation awards. Yet, less than 2 percent of
those were for work-related diseases.*’

Because of the problems of establishing a link between a disease
and exposure to some exotic substance, employers tend to deny or
contest a higher rate of worker’s compensation claims for contracting
diseases than they do for work-related accidents. In a 1980 survey of
worker’s compensation claims, the Department of Labor found that
60 percent of all disease cases for which compensation was granted
were initially contested by employers. By contrast, only 10 percent of
all accident claims were similarly contested by employers. Where em-
ployers contested claims, the dispute was over a question of causality
in 73 percent of the disease cases but only 21 percent of the accident
cases.*8

Common law defenses further compound the problems of litigat-
ing disputes involving scientific uncertainty. Employers generally
have immunity from negligence suits by employees who were exposed

4TDepartment of Labor, supra note 35, at 66.
*1d. at 69-170.
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to chemical hazards. They also usually enjoy immunity from liability
for injuries resulting from risks that were unknown or are not yet
supported by scientific data.*® Frequently, employers contend that
workers assume a risk in their employment (which salaries in theory,
but in practice may or may not, reflect) and should not receive com-
pensation for occupational diseases under tort law. In Thomas v. Kaiser
Agricultural Chemicals (1980), for instance, the Illinois state court
found that a farmer’s practical experience and knowledge in dealing
with dangerous substances created an “assumption of risk” that
undercut any compensation for injuries received when exposed to a
liquid nitrogen fertilizer while filling a spray gun.

In general, private law litigation appears ill-suited for resolving
massive tort claims—such as those over air and water pollution—
because the pollution effects are weakly associated with existing indi-
viduals and the damages are thinly spread among those individuals.
“From the standpoint of society as a whole,” Julian Juergensmeyer
observes, “the most that can be expected from air pollution control
through assertion of private rights is the handling of some instances
of air pollution which cannot be or are not yet controlled by public
regulation.”*®

Private law litigation involving science-policy disputes is not only
costly but also cumbersome and time-consuming. Adjudication dis-
courages certain lawsuits and promotes out-of-court settlements. Liti-
gation, as the Environmental Law Institute concluded in a 1980 study
of compensation for toxic substance pollution, becomes practically
unfeasible and economically unreasonable for those suffering, in
need of reparation, and facing legal uncertainties and procedural
barriers that make success unlikely.”!

Private law adjudication also maldistributes compensation. Only
a small percentage of those injured actually carry through with a

Ygee, e.g., Restatement (Second) of Torts, Sec. 406 A; Dalke v. UpJohn Co.,
555 F.2d 245, 248 (9th Cir. 1977) (limited liability); Thomas v. Kaiser Agri.
Chem., 74 Ill. Ap. 3d 522, 393 N.E. 2d 1141 (Ill. App.Ct. 1979), aff’d. 81 11l. 2d
206, 407 N.E. 2d 32 (1980) (assumption of risk).

50, Juergensmeyer, “Control of Air Pollution Through the Assertion of
Private Rights,” 1967 Duke Law Journal 1126, 1155 (1967).

51See Six Case Studies, supra note 3.
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lawsuit and even fewer win recovery for damages. Inequities in com-
pensation also arise from the fact that private adjudication, consid-
ered as a political process, fragments decision making and the man-
agement of risks. Within the fifty states, and between state and federal
jurisdictions, private law litigation inevitably produces fragmented,
piecemeal, and often redundant and conflicting decisions. Any actual
deterrent effect on other industries generally depends on injured
plaintiffs with adequate finances and interest pursuing litigation that
may or may not prove successful. From a broad political perspective,
tort litigation is haphazard and distributively uneven in operation.

The tort-liability system not only may prove unfair and un-
reasonable for victims, but it may also result in the imposition on
producers of a legal responsibility for risk management that is unfair
and unreasonable. Requiring industries to assume all the costs of
risk—in effect, imposing a judicial policy of no risk of risk—may be
unfair and unreasonable. Recent developments in the area of strict
product liability, as we saw earlier, are moving in this direction.

Private law litigation can prompt other governmental responses,
but by itself it cannot efficiently handle situations of widespread toxic
exposure. In instances of massive tort exposure, like that involving
the disposal of hazardous waste or coal miners sutfering from black
lung disease, an administrative-regulatory response is more efficient
and effective. In both of these latter instances, Congress has re-
sponded. The enactment, in the last weeks of the Carter administra-
tion, of the Comprehensive Environmental Response, Compensation,
and Liability (Superfund) Act of 1980 was designed to cover the cost
of cleaning up toxic waste dump sites, and to compensate those in-
jured by exposure to toxic wastes. Congress had previously passed the
Black Lung Benefits Reform Act to administer compensation for
miners suffering from black lung disease.?

52 Comprehensive Environmental Response, Compensation, and Liability
(Superfund) Act of 1980, 42 U.S.C. Secs. 9601-56 (Supp. 1984); and Black
Lung Benefit Act, 33 U.S.C. Sec. 901. For further discussion, see chapter 4;
and J. Trauberman, “Compensating Victims of Toxic Substances Pollution:
An Analysis of Existing Federal Statutes,” 5 Harvard Environmental Law Re-
view 1 (1981); and S. Soble, “A Proposal for the Administrative Compensa-
tion of Victims of Toxic Substances Pollution: A Model Act,” 14 Harvard
Journal on Legislation 683 (1977).
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Judicial Regulation in an Imperfect World

Courts are neither structurally nor situationally predisposed to re-
solve but a modest number of disputes over the impact of past techno-
logical developments. Judges lack the resources, opportunity, and
training to assess the impact of advancing technologies. For these
reasons, we might conclude, as does Harold Green, “that we cannot
rely on the courts alone to protect society against fast-moving techno-
logical developments.”*?

But that should not unduly minimize the utility of private law
litigation in managing some of the risks of toxic torts. Historically, our
democratic society has relied on private law litigation to compensate
victims and prevent accidents. Courts have responded and regulated
the market forces of our industrial economy. Moreover, as Harvard
law professor David Rosenberg points out, courts and private law
litigation hold certain advantages over other forms of government
regulation of the marketplace.>* Courts—given the tradition of judi-
cial independence and the decentralized structure of our state and
federal judiciaries—are not as likely as administrative agencies to be
“captured” by the special interests that they are supposed to regulate.
And agencies cannot screen and regulate all of the thousands of
suspected toxins, let alone manage all of the risks of our industrial
society.

Courts can and do respond when injuries occur. Private law liti-
gation is also more discriminating than regulatory standards and
other forms of governmental risk management. Finally, in some ways
it is a more democratic response to managing risk than administrative
regulation. It allows individuals who have the most at stake to become
involved and to help forge regulatory policy. In the words of Milton
Katz, a member of the National Academy of Science Panel on Tech-
nology Assessment, private law litigation constitutes “a channel

33 H. Green, The New Technological Era: A View from the Law (1967); and
H. Green, “The Role of Law and Lawyers in Technology Assessment,” 13
Atomic Energy Law Journal 246 (1971).

4D. Rosenberg, “The Causal Connection in Mass Exposure Cases: A
‘Public Law’ Vision of the Tort System,” 97 Harvard Law Review 851 (1984).
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through which the diverse interests, outlooks and moods of the gen-
eral public can be given expression.””®

At best, private law litigation is one means of forging change in
public policy governing the risks of a competitive economy and indus-
trial society. In an ideal world, the judicial imposition of tort liability
might be offset by a system of administrative regulation. The inequi-
ties and administrative problems of handling mass tort actions might
be addressed by legislation, as with the Black Lung Benefits and
Superfund Acts, just as developments in product liability might be
made more moderate and uniform. The advantages of the traditional
regulatory role of courts thus might be preserved in a way that com-
plements the role and resources of administrative agencies. But we
live in an imperfect world. And in the next chapter, we will further
examine the problems confronting judges and the adversary system
in resolving science-policy disputes, and then turn to the judicial/
administrative partnership in regulatory politics of managing health-
safety and environmental risks.

%M. Katz, “Decision-Making in the Production of Power,” 223 Scientific
American 191 (1971), at 198.



C HAPTER

Beleaguered and Embattled Judges?

Litigation has historically brought science-policy disputes to the
courts and, as we saw in the last chapter, will continue to do so.
Because judicial resolution of these disputes is often less than perfect
and the impact of judicial rulings may be exceedingly broad, con-
troversy over whether courts have gone too far or not far enough will
undoubtedly continue as well. But that is not all there is to the con-
troversy over courts and science-policy disputes.

Many lawyers, judges, and social scientists argue that judges are
less competent to settle complex science-policy disputes than other
subjects under dispute. They also frequently maintain that the ad-
judicatory process itself is ill-suited for resolving science-policy dis-
putes. Sociologists Sheila Jasanoff and Dorothy Nelkin, for example,
observe that the “surge of science-related disputes into the judicial
arena has produced a set of difficult and highly visible problems for
the courts, and it is widely believed that the traditional processes of
adjudication are no longer capable of handling many of these dis-
putes.”!

!S. Jasanoff and D. Nelkin, “Science, Technology, and the Limits of
Judicial Competence,” 22 Jurimetrics Journal 266 (1982), at 267. The article
also appears in 68 ABA Journal 1094 (1982), and in 214 Science 1211 (1981).
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Are judges competent to decide science-policy disputes and is the
adjudicatory process amenable to resolving them? Both of these
claims are examined here. At the outset, it is important to emphasize
that whatever the limitations of judicial competence and the ad-
judicatory process, they differ at the trial and the appellate court
levels. The adjudication of science-policy disputes by trial judges is
examined in this chapter. In Chapters 4 and 5, we will turn to the
use of adjudicatory-type proceedings by administrative agencies
and to appellate courts’ review of the scientific basis for federal regu-
lations.

In contrast to the view of many social critics, I maintain that it
is not the complexity or even the uncertainties surrounding the
scientific basis for such disputes that are uniquely troubling for
judges. Nor is the lack of special training or professional competence
in disciplines of the natural sciences the main problem. Judges decide
equally complex issues involving other social policies, though they are
no better trained in the social sciences, economics, or moral philoso-
phy. What is unique about science-policy disputes is that they often
involve polycentric or “many-centered” issues that make negotiation
and compromise exceedingly difficult if not impossible. Indeed, it is
because negotiations and political compromise fail that science-policy
disputes are channeled into litigation and judges are forced to decide
them.

A case study of one of the first major environmental disputes,
over the dumping of taconite into Lake Superior by the Reserve Min-
ing Company, illustrates the polycentricity of many science-policy dis-
putes. From it we see how the overlay of scientific, economic, and
social conflicts contributes to the failure of political compromise and
negotiated settlements, and leads to protracted litigation. Judges, like
Miles Lord in the Reserve Mining controversy, face not only lengthy
litigation but also political pressures, which test their independence
and impartiality. Despite the limitations of the adjudicatory process
and the challenges to judicial competence, judges cannot and do not
resolve the underlying scientific disagreements. What they do is re-
solve social conflicts and impose social norms. When doing so, they
are generally no more or no less competent than when confronted
with other kinds of demands for conflict resolution.
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The Trials of Trial Courts

Litigation involving complex science-policy disputes frequently gives
rise to the claim that courts are incompetent and ill-equipped to de-
cide them.? In Columbia Law School Professor Maurice Rosenberg’s
words, “Courts clearly lack an institutional capacity to obtain informa-
tion they need if they are to dispose wisely of complex controversies
involving ramified, technical information.”® Before embracing that
conclusion, however, we need to understand whether and in what
ways those disputes differ from other kinds of litigation.

The number and nature of science-policy disputes confronting
courts, critics charge, push the adjudicatory process to its limits and
strain judicial competence to the breaking point. The frequency of
complex science-policy disputes due to changes in tort liability and
federal regulation has increased, and may tax judges by increasing
caseload pressures. Former federal appellate court Judge David Baze-
lon offers this perspective:

When I came on the bench thirty-one years ago, a judge reviewing
rate regulation, or labor law, or securities law could be expected to have
some understanding of such subjects. These fields lay within the gen-
eral experiences of most lawyers. Today, a court reviewing regulatory
action in arcane areas of science and technology can have little real
knowledge of the substantive questions.*

Because these suits tend to be time-consuming, federal judges
have requested the Federal Judicial Center (the research and training
branch of the federal judiciary) to study how to expedite the handling

2See, e.g., R. Cooper, “Scientists and Lawyers in the Legal Process,” Food/
Drug/Cosmetic Law Journal 9 (January 1981); M. Baram, “Social Control of
Science and Technology,” 172 Science 535 (May 7, 1971); and M. Wessel,
“Science, Technology and Law in America: A Plea for Credibility in Dispute
Resolution,” 22 Jurimetrics Journal 245 (1982).

$M. Rosenberg, “Let’s Everybody Litigate,” 50 Texas Law Review 1349
(1972), at 1354.

*D. Bazelon, “Science and Uncertainty: A Jurist’s View,” 5 Harvard Envi-
ronmental Law Review 209 (1981), at 211-212.
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of such litigation.® Still, these problems are not unique or primarily
due to the pressures of science-policy disputes. Moreover, they may
be at least partially addressed by improved court-management tech-
niques, court-annexed arbitration, and, in some instances, special
masters to assist in fact-finding. Nor does the complexity of science-
policy disputes make them more difficult than other kinds of complex
litigation. Disputes involving carcinogenic risk assessments differ only
in degree, not in kind, from complicated tax and antitrust litigation
entailing no less complex and controversial socioeconomic analysis.®

Whether judges are less competent—in terms of their profes-
sional training and background—to decide disputes raising issues on
the frontiers of science is another matter. Bazelon and others often
contend that judges face particular problems because they have “no
knowledge and training to assess the merits of competing scientific
arguments.”” Judges are generalists by training and by tradition. Yet,
they have no more training in the social sciences than they do in
biology or chemistry, even though socioeconomic theories and data
now play a greater role in a larger area of law. In America, unlike
countries on the European continent, a liberal education and legal
experience have always been more highly prized than technical and
scientific expertise. There also historically has been overwhelming
opposition to creating specialized courts in the United States.

Whatever particular difficulties science-policy disputes pose for
judges, they arise not primarily from judges’ professional training
and competence. Instead, they stem from the ways in which judges
respond to the adjudication of these disputes. The problem is one of
judicial behavior, as one judge observed:

In environmental litigation we are constantly placed in a position of
choosing between the lies told by the fisherman’s expert and the lies
told by utility companies’ experts. The overwhelming temptation for an

See The Third Branch 1 (November, 1985).

®See, e.g., Berkey Photo, Inc. v. Eastman Kodak Co., 603 F.2d 263 (2d Cir.
1979), cert. denied, 44 U.S. 1093 (1980).

D. Bazelon, “Coping with Technology Through the Legal Process,” 62
Cornell Law Review 817 (1977), at 822.
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appellate court is to accept the original fact finder’s conclusion as to
which expert was telling the smallest lie.®

In other words, the problems are rooted in judges’ responses to the
limitations of the adjudicatory process for resolving science-policy
disputes.

The adversary system has long been criticized. Judges and social
critics point to the excesses of the system: its abusive treatment of
witnesses, procedural delays, exclusion of pertinent information, and
high financial costs. Judge Jerome Frank eloquently argued almost
forty years ago that the system is defective because it is based not on a
“theory of truth” but on a “ ‘fight’ theory, a theory which derives from
the origin of trials as substitutes for private out-of-court battles.” In
his now classic condemnation of the process, he observes,

Many lawyers maintain that the “fight” theory and the “truth” the-
ory coincide. They think that the best way for a court to discover the
facts in a suit is to have each side strive as hard as it can, in a keenly
partisan spirit, to bring to the court’s attention the evidence favorable to
that side. Macaulay said that we obtain the fairest decision “when two
men argue, as unfairly as possible, on opposite sides,” for then “it is
certain that no important consideration will altogether escape notice.”®

The spectacle of partisan justice is uniquely replayed in each trial,
and inexorably influences judges’ decisions and behavior. They, as
Frank put it so well, “vary in their respective qualities of intelligence,
perceptiveness, attentiveness—and other mental and emotional char-
acteristics operative while they are listening to, and observing wit-
nesses.”'? No less than other political actors, judges are vulnerable to
community pressures, particularly when trials are the focus of intense
clashes of competing interests.

8Judge Gibbons, quoted in M. Rosenberg, “Contemporary Litigation in
the United States,” in Legal Institutions Today, ed. H. Jones (Chicago: Ameri-
can Bar Association, 1977), at 157.

9]. Frank, Courts on Trial (Princeton, N.J.: Princeton University Press,
1949), at 80.

101d. at 153.
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What remains crucial, then, is how judges respond to the conflict
between their prescribed role as impartial umpires and the realities of
the adversary system. But, as we will see in the next section, the
sources of frustration in the adversary system are not unique to com-
plex litigation over matters on the frontiers of science and technology.
The problems of fact-finding and the potential for judges to become
embroiled are no less apparent in criminal trials and civil litigation
involving, for example, school desegregation, busing, and reappor-
tionment.

Adjudicating Science-Policy Disputes

A central criticism of courts confronting science-policy disputes is that
judges, according to Jasanoff and Nelkin, face extraordinary factual
uncertainties and tend to be overwhelmed by “the scale and complex-
ity of the issues involved.” “Disagreements,” they add, “exist about the
magnitude of risk, the appropriateness of measuring techniques, and
the reliability of data.”!!

But this criticism is misguided in two important ways. For one
thing, as we saw in the last chapter and as Judge ]J. Skelly Wright
reminds us, assessing risk “is a normal part of judicial and administra-
tive fact-finding.”'? Regardless of court critics, judges will continue to
play a role in resolving science-policy disputes due to the way in which
social forces are channeled by the cultures of science, law, and demo-
cratic politics in the United States.

For another and more crucial reason, the criticism appears ill-
founded. Quite simply this is because those that demand certainty in
the resolution of science-policy disputes will inevitably find the ad-
judicatory process unsatisfactory. This is a failing not of the judicial
process but of the critics’ understanding of that process.

The adjudicatory process cannot resolve scientific controversies
or generate a consensus on risk assessments any more than can the
political process. The adjudicatory process actually aims at highlight-

" Jasonoff and Nelkin, supra note 1, at 268.

12 Ethyl Corporation v. Environmental Protection Agency, 541 F.2d 1, 28 n.5
(1976).
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ing contested facts and interpretations; the uncertainties and con-
testability of evidence become inflated. This is because the adjudica-
tory process does not fundamentally aim at certainty in the first place.
Instead, procedural fairness is pursued in the resolution of normative
conflict and imposition of social norms.

There is an inescapable divergence in what is understood as
“proven” or “certain” in legal and in scientific processes. “Certainty”
bears only a family resemblance in the language games of law and
science. A former general counsel of the Food and Drug Administra-
tion, Richard Cooper, makes the same point this way, “the law takes as
‘true’ for its purposes (and embodies in formal findings of fact) hy-
potheses that scientists do not necessarily accept as true for their
(quite different) purposes.”’> When rebuking an attack on the
scientific basis for the Environmental Protection Agency’s regulation
of gasoline additives, in Ethyl Corporation v. Environmental Protection
Agency (1976), the Court of Appeals for the District of Columbia was
even more emphatic:

Petitioners demand sole reliance on scientific facts, on evidence that
reputable scientific techniques certify as certain. Typically, a scientist
will not so certify evidence unless the probability of error, by standard
statistical measurement, is less than 5%. That is, scientific fact is at least
95% certain. Such certainty has never characterized the judicial or ad-
ministrative process. It may be that the “beyond the reasonable doubt”
standard of criminal law demands 95% certainty. . . . Since Reserve
Mining was adjudicated in court, this standard applied to the court’s
fact-finding. Inherently, such a standard is flexible; inherently, it allows
the fact-finder to assess risks, to measure probabilities, to make substan-
tive judgments. Nonetheless, the ultimate finding will be treated, at law,
as fact and will be affirmed if based on substantial evidence, or, if made
by a judge, not clearly erroneous.'*

Scientific uncertainties about evidence and causality thus remain
after litigation, even though they are treated as legally settled. This is
by no means unique or peculiar to litigation over toxic torts or
challenging the basis for health, safety, and environmental regula-

13 Cooper, supra note 2, at 25.

4 Ethyl Corporation v. Environmental Protection Agency, 541 F.2d 1, 28 n.58
(1976).
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tion. Profound disagreements appear no less in litigation involving
historical evidence (for instance, disputes over Indian tribal lands) or
social science evidence marshalled in voting rights litigation.'?

Just as the contentiousness underlying science-policy litigation
has parallels in other areas of litigation, so too the problems of fact-
finding are comparable as well. The problems of dealing with statisti-
cal measurements and cross-examination of experts on carcinogenic
risks are basically the same as those encountered in personal injury
cases arising from automobile accidents or medical malpractice. They
are rooted in the different professional standards and objectives of
the legal and scientific communities. Consider the following charac-
terization of the rival perspectives of physicians and lawyers in con-
testing causality in a personal injury case:

Physicians, in forming their conclusions about the causes of an injury,
put great weight on the role played by a preexisting disorder, tending
to minimize the role of later events in such cases. Judges and attorneys,
in contrast, see “inevitability” as legally unimportant, because legally the
event can be the proximate cause of the injury so long as the injurious
result occurred even a moment sooner than would have been the case in
the absence of the event. Physicians emphasize that the alleged injuri-
ous result would not have occurred in the absence of the preexisting
disorder; judges and lawyers, in contrast, see it as immaterial that the
event in question would not have caused the injurious result had the
victim been in good or average health.'®

The point is not simply that physicians and scientists differ from
lawyers in their training and understanding of causality. Rather,
there is an irreconcilable difference between scientific and legal facts.
That aggravates the problems in resolving disputes over personal
injuries due to automobile accidents, no less than those resulting from
exposure to toxic substances.

Courts do respond to social forces, and law evolves with new

5For further discussion, see W. E. Washburn, “The Supreme Court’s
Use and Abuse of History,” OAH Newsletter 7 (August, 1983; Organization of
American Historians); and D. M. O'Brien, “The Seduction of the Judiciary:
Social Science and the Courts,” 64 Judicature 8 (1981).

16 Danner and Sagell, “Medicolegal Causation: A Source of Professional
Misunderstanding,” 3 American Journal of Law and Medicine 303 (1979).
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claims of science. Thirty years ago, courts were reluctant to rely on
evidence of statistical probabilities. That severely limited recoveries
for injuries due to exposures to toxic substances. When rejecting the
use of statistical data as a basis for establishing causality, the Washing-
ton state supreme court, in Tonkovich v. Department of Labor and Indus-
tries (1948), proclaimed, “It is a fact universally known that the cause
of cancer is unknown.”!” More recently, as we saw in the last chapter,
courts have admitted controversial scientific evidence and expanded
legal doctrines.

The issue still remains whether science-policy disputes differ in
any significant way from other kinds of adjudication. If they do it is
because they involve what Michael Polanyi and the late Harvard Law
School professor Lon Fuller called “polycentric” disputes. It is not
simply the complexity of the factual disagreements, the multiplicity of
the affected parties and vested interests involved, or the concern for
future conduct as well as past injuries, or even that the verdicts often
have broad socioeconomic implications.'® Instead, it is the interrela-
tion of all these dimensions and how judges respond to them.

The adjudicatory process is ill-suited for handling polycentric
disputes, Fuller maintained, because there is no single solution “to-
ward which the affected part[ies] may direct [their] proofs and argu-
ments,” or that judges may settle and justify based only on those
proofs and arguments. Such disputes ultimately require legislative or
contractual solutions, either by managerial direction (as with man-
dates for administrative regulation) or through a mutual adjustment
of the affected interests (as with worker’s compensation laws).

Polycentric problems are matters of degree and, Fuller noted,
“are probably present [even if implicitly] in almost all problems re-
solved by adjudication.” Science-policy disputes are not uniquely
polycentric, nor do all such disputes present problems of polycentric-
ity. Much depends on the novelty of the claims, relevant precedents,
and the history and social context of the dispute. “It is not,” Fuller

Y7 Tonkovich v. Department of Labor and Industries, 195 P.2d 368, 642 (Wash.
1948).

18See L. Fuller, “The Forms and Limits of Adjudication,” 92 Harvard
Law Review 353 (1978), at 394; and M. Polanyi, The Logic of Liberty (1951), at
771.
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emphasized, “a question of distinguishing black from white. It is a
question of knowing when the polycentric elements have become so
significant and predominant that the proper limits of adjudication
have been reached.”!?

What is problematic about trying to resolve science-policy dis-
putes through the adjudicatory process is how trial court judges re-
spond to the polycentricity of those disputes. They may innovate
procedurally, becoming active participants in the adjudicatory pro-
cess, rather than detached and impartial third parties. They may be
driven to find a solution by consulting parties not involved in a partic-
ular trial and, Fuller observed, “guess[ing] at facts not proved and not
properly matters for anything like judicial notice.” Alternatively,
judges “may reformulate the problem so as to make it amenable to
solution through adjudicative procedures.”®® Evidentiary rules may
be interpreted to exclude contestable data and opinions in order to
minimize the polycentric dimensions of the dispute. Both alternatives
are unlikely to prove satisfactory. Either way, the dispute is likely to
continue after a judicial decree. But there may be no other recourse
for judges when, as the following case study shows, political compro-
mise and negotiation fail.

The Reserve Mining Controversy

The Reserve Mining controversy generated one of the first major
environmental lawsuits of the 1970s. Its history reveals not only the
tensions between developing technology and changing social percep-
tions of risk but also provides a classic example of the role of courts as
independent assessors of risk. Trial court judges find themselves in
basically the same position as agency administrators, confronting in-
conclusive risk assessments, in often prolonged adjudicatory proceed-
ings, on which they must base and rationalize their decisions.

191d. at 398.
201d. at 401.
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A Controversy Born of Changing Times

The controversy grew out of the Reserve Mining Company’s mining
of taconite in the eastern Mesabi Iron Range, in northern Minnesota.
Taconite is a rock formation consisting of 20 to 25 percent iron mate-
rial. Discovered in 1871, such a low-grade iron ore was not then
profitable to mine. A refining process was not even available until
1922, and then another twenty years passed before the processing of
taconite appeared commercially viable. High-grade iron ore was rap-
idly being depleted, and taconite was a plentiful alternative.

In the early 1940s, the University of Minnesota Mines Experi-
ment Station began studying how to make the mining of taconite
economically feasible. E. W. Davis, an electrical engineer at the sta-
tion, became the “Father of Taconite.” He discovered that taconite
could be smelted as small spheres of high-grade concentration, and
he designed a process for extracting taconite and producing iron and
steel. Rock containing taconite was crushed small enough that iron
particles could be picked up with a magnet and separated from the
crushed rock by using water as the handling medium. The iron parti-
cles would sink to the bottom of large containers, through which
passed the crushed rock and water, and then would be plucked up by
magnets and subsequently smelted. For Davis’s process to be commer-
cially viable, there were two essential requirements: a huge water
supply and a way to dispose of the waste product—*tailings,” the
discarded mixture of crushed rock and water. The amount of water
necessary and the corresponding waste were substantial. Production
of one ton of taconite concentrate required more than 45 tons of
water.?!

The Reserve Mining Company began developing plans for a
taconite plant on the shores of Lake Superior. A lakeside site over-
came the major constraints of processing taconite: the lake provided
both an unlimited water supply and a convenient disposal site for the
tailings. The plant became operational in 1953, and appropriately
enough was named the “E. W. Davis Works.”

21E. W. Davis, Pioneering with Taconite (St. Paul: Minnesota Historical
Society, 1964), at 128.
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The environmental effects of mining taconite were uncertain and
were given little consideration in the 1940s and 1950s. Davis assured
Reserve that “the gray sandy tailings of magnetic taconite would not
in any way pollute the lake, interfere with any domestic water supply
or with navigation, and would not adversely affect the fishing indus-
try.”?? Laboratory tests supported his conclusion, though there were
no tests of the possible effects on people consuming water containing
taconite tailings.

As Reserve Mining progressed with its plans for taconite mining,
however, some opposition did develop. In 1947, the state’s pollution
control commission held nine hearings on the plant and the proposed
dumping of taconite tailings into Lake Superior. The principal objec-
tion came from sportsmen and commercial fishermen, who were con-
cerned about the effects on fish life. In response, state senator Homer
Carr proposed that the company dump the tailings onto the ground,
and the state reimburse it for the difference in cost from the water
disposal system. But the proposal found no support in the state legis-
lature. There was, at the time, insufficient basis for concluding that
any environmental risks justified the state’s assuming the financial bur-
den of having the tailings dumped on the ground. John Moyle, an
aquatic biologist in the Minnesota Department of Conservation, pro-
duced test results indicating that “the dumping of tailings into the
lake would have no harmful effects upon its fish life.”*> The Min-
nesota commission ultimately decided to permit Reserve Mining to
proceed with its plant.

Reserve Mining’s taconite plant was profitable and an economic
boon for the area, indeed for the state. Two company towns, Silver
Bay and Babbitt, grew to house over 3,500 employees. By the mid-
1960s, the plant had expanded and raised production from about 3
million tons to over 10 million tons per year. The company was
pumping out of and back into Lake Superior approximately 500 mil-
lion gallons of water a day; this compared to an estimated 25 million
gallons pumped daily for consumption by people in the state.?*

22R. Bartlett, The Reserve Mining Controversy (Bloomington: Indiana Uni-
versity Press, 1980), at 21.

2 Davis, supra note 21, at 132.

2 Department of the Interior, An Appraisal of Water Pollution in the Lake
Superior Basin (Washington, D.C.: GPO, 1969}, at 17.
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Almost a decade after the plant was operational, the political
environment gradually but radically changed. During the late 1960s,
there was a profound transformation in public attitudes concerning
health-safety and environmental quality. That transformation in
public values, along with the emergence of environmental sciences,
set the stage for confrontations between Reserve Mining and state
and federal governments.

The Federal Government Takes the Lead

Environmental concerns had risen to the national political agenda
and forced major changes in federal law and policy. Environmental
protection was traditionally considered a matter of state jurisdiction;
the federal government had almost no role in this area of regulation.
But that principle of federalism broke down and changes in federal
policy precipitated the controversy over Reserve Mining. In 1965 the
Federal Water Pollution Control Act (FWPCA) was amended so as to
provide for the development of national water quality standards.
President Lyndon B. Johnson subsequently gave environmental pol-
lution high priority, by directing all federal agencies to cooperate with
the Department of the Interior in abating and preventing water pol-
lution.®

As early as 1963, Wisconsin Senator Gaylord Nelson urged a
study of Reserve Mining’s dumping of taconite tailings. But, in Min-
nesota, the state government remained supportive of the company.
Its economic contributions to the state made public officials reluctant
to study the effects of tailings on Lake Superior. Not until environ-
mental concerns joined with other commercial concerns did the state
move (largely at the prodding of the federal government) to take
some action.

In the late 1960s Lake Superior’s economic value began to ap-
pear threatened by Reserve’s taconite discharges. It was both the
availability of water and its quality that made the lake so valuable.
Commercial fishing, recreational activities, and a growing tourist
trade were all directly affected by the quality of the lake’s water and

% Executive Order 11288, 18 Federal Register 9261, 33 U.S.C. 466 (July 7,
1966).
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Reserve Mining’s operations. A number of concerned citizens and
environmentalists pressed their opposition to Reserve Mining’s oper-
ation, lobbying federal and state officials. Verna Mize, a resident of
Washington, D.C., who for a number of years had spent her summers
vacationing on Lake Superior, led a one-woman campaign against the
firm.

State officials generally remained reluctant to intervene until fed-
eral officials finally decided to take action. In 1968, at the urging of
Mize, Senator Nelson, and others, Stewart Udall, secretary of the
Department of the Interior, called a federal conference on water
pollution control in Lake Superior. That precipitated state action. In
January 1968, the department’s coordinator for the Great Lakes re-
gion, Charles Stoddard, began work on what was to become the first
detailed environmental impact study of the effects of taconite tailings
on Lake Superior. He led a Taconite Study Group, composed of
representatives from five interior departments. Corporate officials
cooperated, thinking that the final report would vindicate the mining
operations. But, when the Stoddard Report concluded that Reserve
Mining was polluting Lake Superior, it drew a quick denunciation
from the company.2®

The following spring, in May 1969, Secretary Udall convened the
Federal Enforcement Conference. The Stoddard Report and other
studies were discussed, but no federal action could be taken until
there was evidence of interstate pollution. The Department of the
Interior’s National Water Quality Laboratories began studies to assess
interstate impact. They initially concluded that tailings crossed state
lines, and thus the federal government had jurisdiction. A year later,
the studies reached the more important conclusion that there was
“presumptive evidence . . . that the discharges from the Reserve Min-
ing Company endanger the health or welfare of persons.”?’

Reserve Mining Takes the Offensive

Even before the release of the Department of the Interior’s report in
September 1969, the Sierra Club and the Minnesota Committee for

% Department of the Interior, Summary Report on Environmental Impacts of
Taconite Water Disposed in Lake Superior (Stoddard Report, 1969).

?TDepartment of the Interior, An Appraisal of Water Pollution in the Lake
Superior Basin, revised edition (Washington, D.C.: GPO, 1970), at 49.
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Environmental Information sought to compel the state’s Pollution
Control Agency (PCA) and Department of Conservation to revoke
the 1947 permits allowing Reserve’s discharges of taconite tailings.
The case, Sierra Club v. Minnesota Pollution Control Agency, however,
was settled out of court when the state agreed to hold hearings on
whether Reserve Mining had violated its permits. The hearings were
to be held before May 20, 1970, but they never took place due to
intervening litigation.

Reserve Mining took the offensive. In December 1969, the com-
pany challenged the validity of the state’s water pollution control
regulations. Under the FWPCA, states were required to establish wa-
ter quality standards for interstate waters before June 10, 1967. Min-
nesota complied but the Department of the Interior found its stan-
dards failing to meet federal guidelines. The state redrafted its
standards, and in November 1969 Interior Secretary Walter Hickel
finally approved them. Under the new state and federal standards,
the level of pollutants in Reserve’s discharges would become illegal.
The company therefore sought an exemption from the regulations.

Reserve argued that the state had not followed proper proce-
dures in developing its new standards and that those standards were
unreasonable. Moreover, company attorneys contended that the reg-
ulations were inapplicable since the state had earlier approved its
disposal system. The company also claimed that enforcement of the
new standards would cause undue economic hardship. In their trial
brief, attorneys for Reserve Mining underscored the economic impor-
tance of its operations for the state:

As of June 30, 1970, Reserve had 3,367 employees. During the calen-
dar year 1969 its total payroll was approximately $31,700,000; it ex-
pended the sum of $27,400,000 for the purchase of supplies and paid
state and local taxes amounting to $4,259,000. . . . [Moreover,] between
four and six people are supported by each job in the mining industry.
. . . Thus, workers including those at Reserve whose jobs are directly
dependent upon Reserve’s continued operation are estimated to num-
ber between 16,835 and 23,569.28

At trial, Charles Fride for the firm also attacked the methodology of
the state’s studies. Experts testified that the taconite tailings did not

28 Brief for Reserve Mining, at 9.
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increase the turbidity of the lake’s waters, or harm water supplies or
fish life. An entire month of the trial was devoted to the defense of
the company’s operations.

The state PCA counterclaimed that the company violated water
pollution control regulations and contributed to a public nuisance
under state common law. The PCA sought a court-ordered time
schedule under which Reserve Mining would have to comply with
pollution standards. Over thirty witnesses and 300 exhibits were pro-
duced. Charles Goldman, a University of California professor of biol-
ogy, for instance, testified that taconite acted like a mild fertilizer for
phytoplankton, promoting the growth of algae in the lake. An ac-
counting professor at the University of Minnesota, R. Glen Berry-
man, disputed company claims that pollution control standards were
financially unreasonable. He testified that the company could spend
as much as $74 million in capital investment on an alternative disposal
site.

The State Court’s Indecision and Court-Ordered Negotiations

The state district court judge, C. Luther Eckman, in Reserve Mining
Co. v. Minnesota Pollution Control Agency (1970), was overwhelmed by
the conflicting evidence and the wide-ranging ramifications of what-
ever he decided. In the end, he ruled that the state’s pollution control
standards did not violate the company’s rights under state law or the
due process clause of the Fourteenth Amendment. However, Eckman
also concluded that the standards were not applicable against Reserve
Mining. In his view, they applied only prospectively. As to the PCA’s
counterclaim that Reserve was polluting Lake Superior, Eckman held
that the PCA failed to meet the burden of proof of pollution. But he
added that there was sufficient concern to require Reserve Mining to
modify its method of discharging taconite tailings. Accordingly, Eck-
man ordered Reserve and the PCA to negotiate a solution, allowing
the company until May 15, 1971, to submit alternative discharge plans
to the PCA for approval.

Eckman avoided any conclusion about whether Reserve’s dump-
ing of taconite tailings was polluting Lake Superior. Indeed, in a
memorandum accompanying his decision, he justified his failure to
do so on the complexities and conflicting expert testimony on the



THE RESERVE MINING CONTROVERSY 87

effects of Reserve’s operations. His explanation merits the following
quotation:

Probably no other trial in the history of this state has produced a
more impressive array of scientists and experts expounding on their
particular fields of expertise. . . . In view of this profound assistance, it
would appear that the court should have had little difficulty in arriving
at a logical and determinative solution. Unfortunately, however, this
was not so. Contradictions in findings and opinions in varying degrees
became the rule. Appellant reminded the court by inference that Re-
spondent’s witnesses were brought into the case as “Johnny-come-
latelys” to render opinions based on other scientists’ disqualified tests
and conclusions and were propounded by pressure exerted by govern-
ment superiors. Respondent inferred that Appellant’s experts testified
and reached conclusions expected of them as paid employees of Re-
serve. . . . And so the Court, completely lacking in personal expertise,
found itself in the impossible position of being required to analyze,
weigh, and choose between these controversial points of view.?®

More than conflicting scientific testimony made the case vexing
for Eckman. The dispute, in his view, was “in fact a socio-legal prob-
lem” that emerged as much from the scientific and technological ad-
vances as from fundamental changes in social values. Again, in the
judge’s words:

It seems highly unlikely that a similar application by Reserve today
for the permit issued in 1947 would be granted. The public, in only a
few short years, has been alerted and alarmed over the disastrous ef-
fects upon our environment from what appears to have been a careless
and callous disregard in the past of our ecological future.

Like some other state and federal trial judges confronting science-
policy disputes, Eckman felt overwhelmed by the polycentricity of the
controversy and the fundamental value conflicts brought by changing
social forces.

Judge Eckman’s ruling reflects the general tendency of state trial
courts to try to accommodate local economic interests, when those
interests are threatened by adverse assessments of environmental

%9 Reserve Mining Company v. Minnesota PCA, 2 E.L.R. 1140, 1142, 1144
(1970).
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risks. Unlike appellate courts, trial courts tend to be more responsive
to local community interests. They tend to place greater weight on
economic and social costs in striking a balance with environmental
values. They are less likely to give priority to ecological concerns
when, as here, the risks are uncertain and unclear. Risk, in other
words, tends to be defined in terms of the probability of imminent
hazards rather than in terms of the severity of the possible conse-
quences. No less important, Eckman tried to get the controversy out
of the courts and to encourage the company and state agencies to
negotiate a compromise.

The Failure of Negotiation and the Move into Federal Courts

The controversy continued to grow. By mid-1971, the Environmental
Protection Agency (EPA) was under pressure to halt disposal of taco-
nite tailings. At the time, the company’s production had increased to
the point that it was dumping approximately 67,000 tons of taconite
tailings daily into Lake Superior. Environmental groups, senators,
representatives, and governors lobbied for federal intervention. But,
there was resistance from the White House. The Democrats lost the
1968 presidential election and the idea of suing a major corporation
did not sit well with the Republican administration of Richard Nixon.
Reserve Mining mounted its own lobbying campaign and found sup-
port among White House aides. Unlike the Johnson administration,
the view of those in the Nixon administration was that industry
should not be “the whipping boy of environmentalists.”>°
Environmental coalitions nevertheless had influence in Congress
at the time, and the White House was forced to respond to that
pressure. In his 1972 State of the Union address, Nixon called atten-
tion to the need to respond to our “threatened environment.” The
head of the EPA, William Ruckelshaus, subsequently received ap-
proval from Attorney General john Mitchell to challenge Reserve
Mining’s disposal operations in federal court. Ruckelshaus had asked
the company to negotiate an acceptable abatement plan, but it balked,
as it had done before with state agencies. So, on February 17, 1972,
the government filed suit in federal district court against Reserve

30For further discussion, see Bartlett, supra note 22, at 109-110.



THE RESERVE MINING CONTROVERSY 89

Mining for violating a number of federal and state water pollution
laws.

When hearing the case, United States v. Reserve Mining Company
(1974), Judge Miles Lord allowed various special interests to inter-
vene and join the two parties in the dispute. Lord recognized the
wide-ranging and conflicting interests involved, but he also set the
stage for prolonged and complicated trial proceedings. The federal
government was joined by Wisconsin, Michigan, and several environ-
mental groups. Reserve Mining was joined by eleven other organiza-
tions, including the local governments for the mining towns of Bab-
bitt, Silver Bay, and Beaver Bay.

Attorneys for the federal government wanted an injunction to
stop Reserve’s disposal operations. They argued that Reserve violated
the 1899 Rivers and Harbors Act prohibition of discarding refuse
matter in navigable waters of the United States. And they claimed
that the firm’s discharges were subject to abatement proceedings
under the FWPCA and Minnesota’s water pollution regulations. In
addition, the government insisted that the tailings constituted inter-
state pollution. In an amended brief, the government further as-
serted that Reserve Mining’s operations were a public nuisance under
federal common law.

Attorneys for Reserve Mining made two counterclaims. Since the
company had valid permits from Minnesota, it reasoned that any new
restrictions constituted a taking of property without just compensa-
tion in violation of both the United States and the Minnesota constitu-
tions. For the same reason, company lawyers contended that any new
restrictions also impaired its contractual rights.

As the lengthy pretrial hearings got underway in the fall of 1972,
the Minnesota State Supreme Court handed down a decision on an
appeal of Judge Eckman’s ruling. In Reserve Mining Company v. Min-
nesota PCA (1972), it upheld the judge’s finding that the WPC regula-
tion was valid. However, the court went on to rule that Eckman ex-
ceeded his jurisdiction in directing Reserve and the PCA to negotiate
a settlement. This ruling permitted Reserve Mining to continue its
operations and to resist efforts to get it to control its water pollution.
The state PCA, though, also became free to begin new hearings,
simultaneous with the federal trial, aimed at revoking the company’s
1947 operating permits.
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As the conflict shifted to Judge Lord’s courtroom, two other
major developments intensified the controversy.

First, the PCA began enforcement proceedings against Reserve
Mining for air quality violations as well as water pollution. The con-
troversy for the first time appeared to involve more than just an
ecological dispute over the pollution of Lake Superior.

Then, in June 1973, the EPA and Minnesota’s PCA announced
that new studies indicated that the company’s discharges were similar
to asbestos, a known carcinogen. The release of these studies com-
pleted the transformation of the controversy from that revolving
around the ecological risks to Lake Superior to one over public health
and safety. Though the studies were preliminary, they effectively
broadened the scientific uncertainties and intensified the political
conflict. For, while taconite bears a resemblance to asbestos, and as-
bestos fibers pose a health risk when inhaled, taconite fibers were
being ingested through drinking water. There were no available stud-
ies establishing the carcinogenic effects of ingesting, versus inhaling,
taconite fibers.

The Uncertainties and Complexity of the Trial

After more than a year of pretrial hearings, on August 1, 1973, the
trial finally began. It lasted 139 days, with testimony from over 100
witnesses and scientific experts, and more than 1,600 exhibits entered
into evidence. The trial transcript eventually exceeded 18,000 pages.

The first issue considered was that of the public health risks of
exposure to taconite fibers. Even though the controversy years earlier
had centered on environmental risks, no evidence or testimony on
ecological issues was ever formally introduced at the trial. Instead, the
first five months were devoted to public health issues. Thereafter,
both sides contested the need for and the economic feasibility of
alternative methods of disposing of taconite tailings.

Scientific uncertainties and differing normative views dominated
the trial. The pivotal issue was whether taconite discharges pose a
“substantial endangerment” to public health. That issue actually
turned on several interrelated questions. First, there was the question
of whether the taconite fibers in Reserve’s discharges of tailings and
air emissions were sufficiently similar to asbestos fibers to justify con-
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clusions about their possible effects on human health. Government
scientists at the National Water Quality Laboratory and other medical
experts testified that the fibers in taconite tailings had the same struc-
ture and composition as asbestos. They also reported that a small
number of fibers found in Duluth’s water supply were identical to
asbestos fibers.>! Reserve Mining’s attorneys, however, had several
other university scientists contradict that evidence. They argued that
the mineral formation of taconite was different from that of asbestos,
and that there were no asbestos fibers in the ore mined by the com-
pany.>?

Estimates of the health risks of taconite fibers were further com-
plicated by the absence of hard evidence on whether the fibers were
pathological for humans. Most studies of asbestos-related diseases
were conducted among workers in asbestos mills and mines. There,
the levels of exposure are much higher than those facing the residents
of the communities surrounding Reserve. A few studies indicated
that low levels of exposure to asbestos fibers might result in mesothe-
lioma, but the levels of exposure had not been quantified and the
concentration of particles in the air around Reserve’s processing plant
could not be precisely measured. Lord found it impossible to draw
any firm conclusions from these studies.?

The view that all asbestos-like fibers pose the same health risks was
also vigorously attacked. Although taconite and asbestos fibers have a
similar structure, the former are less than five microns in length,
considerably shorter than asbestos fibers. Attorneys for the mining
company advanced the theory offered by some scientists that short
fibers are less carcinogenic than long fibers. Moreover, they pointed
out that the federal standard for asbestos-like fibers covered only those
longer than five microns. According to counsel for Reserve Mining,
this represented a legal determination that occupational exposure to
fibers less than five microns was not medically or legally significant.

3 Trial Transcript, at 500-501, 2828, 2959, 3793-3808; and Plaintiff’s
Proposed Statement of Facts, at 23—24 (February 28, 1974).

32See Defendant’s Proposed Statement of Facts (Second Set), at 31-34
(April 18, 1974).

3 Reserve Mining Company v. Environmental Protection Agency, 514 F.2d
492, 510-512 (8th Cir. 1975) (en banc).
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They also produced studies showing that exposure to short fibers was
not linked to cancer, though none of these had examined the effects
of low levels of human exposure solely to short fibers.

Witnesses appearing for the government conceded that studies
of the effects of short, versus long, fibers were inconclusive. Yet, they
maintained that no fiber length could be regarded as risk-free. The
government’s leading expert on asbestos-related diseases was none
other than Irving Selikoff. He disputed the view that small fibers were
not medically significant. The government’s standards for occupa-
tional exposure to fibers longer than five microns, he testified, had
been adopted for practical, not health, reasons. Most agencies could
reliably detect with optical microscopes only fibers longer than five
microns. It was for that reason that asbestos standards were set at five
microns. In his opinion, short fibers, such as those at issue here, had
the same or even greater pathological potential as long fibers.

The problems of assessing the risks were compounded by still
other scientific uncertainties. Whether Reserve’s discharges were ac-
tually polluting the water was hotly contested. Witnesses for the EPA
maintained that taconite tailings could be traced because they con-
sisted in large part of cummingtonite-grunerite, a mineral that would
otherwise not be found in significant amounts in Lake Superior. At-
torneys for Reserve Mining, however, introduced geologists and
geophysicists who testified that the mineral was igneous and could be
found in the lake’s basin, before the beginning of the company’s
discharges.

No less disagreement raged over studies of air samples. The gov-
ernment sought to show that the company was emitting large quan-
tities of amphibole fibers into the air. Attorneys for Reserve Mining
rejected its studies as “worst case” samples, taken too close to the
plant’s stacks. They produced others showing that fiber levels in the
air were substantially lower than indicated by the government’s wit-
nesses. Independent studies commissioned by Lord supported the
firm’s claims.

Even more vexing were two other sources of scientific and legal
contention. First, there was the issue of whether there was a threshold
level for exposure to taconite fibers at which there was no health
hazard. Second, there was the related controversy over what kinds of
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inferences could be drawn from studies of the pathological effects of
inhaling asbestos fibers to the ingestion of the smaller taconite fibers
in drinking water.

Even if the company was emitting asbestos-like fibers, attorneys
for Reserve Mining argued that the levels of emission were too low to
pose a significant risk. Not surprisingly, the government’s witnesses
disputed this interpretation of available data. Selikoff testified that
present studies of asbestos were insufficient to establish a level at
which asbestos fibers would not cause cancer. In other words, scien-
tists for the government and environmental groups maintained that
there is no safe threshold of exposure: any level of emission places
people at risk.

The related controversy over the methods of exposure involved
even greater scientific uncertainty. Virtually all prior studies of asbes-
tos-related diseases involved the inhalation, rather than ingestion, of
asbestos fibers. The government’s star witness, Selikoff, again testified
that in his opinion there was a high probability that ingestion of
asbestos-like fibers increased health risks. But, there were no epidemio-
logical studies of populations exposed only to ingested fibers. Attor-
neys for Reserve Mining accordingly demanded concrete evidence
linking ingestion of asbestos-like fibers to any form of cancer.

The government’s case thus turned almost entirely on a series of
inferences from studies of asbestos-related diseases linked to expo-
sure to similar, though nonetheless different, kinds of fibers and with
very different methods and levels of exposure. In addition, govern-
ment and court-commissioned studies of cancer incidence proved in-
conclusive. There was simply no hard evidence linking exposure to
the fibers in taconite tailings to cancer or other diseases.

Most revealing was the testimony of Arnold Brown, a court-
appointed expert who reviewed the scientific evidence and reported it
to Lord. Brown concluded there was no credible evidence associating
the taconite tailings in Lake Superior to human diseases, nor was
there clear evidence of increased cancer rates among residents of the
north shore communities. Moreover, there was inadequate scientific
information on which to assess the risks of ingesting short asbestos-like
fibers. However, Brown also drew a distinction between his view of
the uncertainties and limitations of available data as a court-
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appointed expert and as a practicing physician. He thereby suggested
to Lord the appropriateness of different scientific and legal-policy
judgments about available evidence:

As a physician, I take the view that I cannot consider, with
equanimity, the fact that a known human carcinogen is in the environ-
ment. If I knew more about that human carcinogen, if I knew what a
safe level was in the water, then I could draw some firm conclusions and
advise you in precise terms. That information is not available to me and
I submit, sir, it’s not available to anyone else. But the presence of a
known human carcinogen, sir, is in my view cause for concern, and if
there are means for removing the human carcinogen from the environ-
ment, that should be done.3*

Lord ultimately drew a similar distinction when handing down
his ruling. But as the trial lumbered to a close on the morning of April
20, 1974, the chairman of Reserve Mining, C. William Verity, took the
witness stand one last time to present a plan for an alternative on-land
disposal site. Over the preceding two years, attorneys for Reserve
Mining and various state and federal government officials had tried
but failed to reach a settlement. Verity’s plan was a final attempt at
compromise, but it did not concede enough. Instead, the company
demanded assurances that it would receive operating permits for the
life of the mine, that state and federal governments would assist it in
obtaining low-interest financing for building an on-land disposal site,
and that the court would rule favorably on the health issues.

Lord’s Ruling and Higher Appeals

The company’s proposed settlement was not given serious considera-
tion by Judge Lord. In the afternoon of April 20, he ordered Reserve
Mining to cease all discharges by one minute after midnight. Since it
would be some weeks before he could complete his final written opin-
ion, Lord explained his basic findings in a brief memorandum. Basi-
cally, Lord concluded that the fibers posed a health risk when in-
gested as well as inhaled, and that the risk was significant. Reserve

3¢ Quoted in United States v. Reserve Mining Company, 380 F.Supp. 11 (D.
Minn. 1974).
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Mining was found in violation of the FWPCA; its discharges to create
a common law nuisance; and its air emissions in violation of Min-
nesota’s air pollution regulations.

Announcement of the ruling brought widespread media cover-
age and an immediate response from Reserve Mining. National and
local newspapers devoted considerable attention to the social and eco-
nomic impact of the ruling. Lord had ordered the closure of a major
company that produced almost 15 percent of the ore used by the
country’s iron and steel industries, and forced the layoff of over 3,500
employees.

Company attorneys immediately appealed the ruling and asked
for a stay of the injunction pending the appeal. When Lord denied
the motion, attorneys applied for a stay from the Court of Appeals
for the Eighth Circuit. After an emergency session, a three-judge
panel granted a temporary stay, pending a hearing by the entire
appellate court.

The Court of Appeals subsequently granted a seventy-day stay
on the injunction, subject to the submission of an acceptable on-land
abatement plan. The plan was to be submitted to Lord for approval,
but the appellate court would continue to monitor the process and
progress.

When granting the stay, the Eighth Circuit did not reach a con-
clusion about the health risks of Reserve’s operations, though it noted
that the “evidence does not support a finding of substantial danger
and that, indeed, the testimony indicates that such a finding should
not be made.” The appellate court’s response to the scientific uncer-
tainties underlying the dispute was basically the opposite of that of
Lord.

Lord had discarded the traditional legal standard for granting
injunctions, based on a showing of “imminent injury,” in favor of a
“risk-benefit” standard of proof. But, as the appellate court observed
in remanding the case,

In order to draw the conclusion that environmental exposure to
Reserve’s discharges presents a health threat . . ., it must be shown
either that the circumstances of exposure are at least comparable to
those in occupational settings, or, alternatively, that the occupational
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studies established certain principles of asbestos-disease pathology
which may be applied to predicting the occurrences of such a disease in
altered circumstances.

Here, there was no hard evidence of imminent injury. Predictions of
health risks, based on available data on asbestos-related diseases, were
inappropriate because there were no data on the actual level of expo-
sure to taconite fibers. And it was unknown even whether there was a
safe level of exposure.

Lord had made a legal-policy judgment based on the possibility
of health risk. In the appellate court’s view that was neither appropri-
ate nor justified based on available scientific evidence:

We do not think that a bare risk of the unknown can amount to
proof in this case. Plaintiffs have failed to prove that a demonstrable
health hazard exists. This failure, we hasten to add, is not reflective of
any weakness which it is within their power to cure, but rather, given
the current state of medical and scientific knowledge, plaintiffs’ case is
based only on medical hypothesis and is simply beyond proof. We be-
lieve that Judge Lord carried his analysis one step beyond the evidence.
Since testimony clearly established that an assessment of the risk was
made impossible by the absence of medical knowledge, Judge Lord
apparently took the position that all uncertainties should be resolved in
favor of health safety. . . . If we are correct in our conclusion that
evidence does not exist in the record on which to find Reserve’s dis-
charges to be unsafe the district court’s determination to resolve all
doubts in favor of health safety represents a legislative policy judgment,
not a judicial one.?®

After the appellate court’s decision, the EPA asked the Depart-
ment of Justice to appeal the seventy-day stay, but it declined to do so.
Attorneys for Minnesota appealed to the Supreme Court of the
United States, which denied its petition. Reserve Mining continued to
develop an on-land disposal site, even though Minnesota’s Depart-

35 Reserve Mining Company v. Environmental Protection Agency, 514 F.2d
492, at 510-512 (8th Cir. 1975).

% Reserve Mining Company v. Environmental Protection Agency, 514 F.2d
492, 519 (8th Cir. 1975), quoting Industrial Union Department, AFL-CIO wv.
Hodgson, 499 F.2d 467, 474 (D.C. Cir. 1974).
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ment of Natural Resources opposed the plan. On June 29, the com-
pany presented its plans to Lord, who held several days of hearings
on the proposal. In August, he rejected the plans as technologically
unsound and he recommended that the appellate court not extend
the stay. The appellate court, in turn, directed Lord to dispose of all
remaining unresolved issues so that it could review the entire record
on appeal.

In September 1974, Minnesota again appealed to the Supreme
Court of the United States to vacate the appellate court’s stay of the
order closing Reserve’s plant. This time the federal government
joined the petition, in United States v. Reserve Mining Company (1974),
but it was again denied. However, four Justices—the number that it
takes to grant a case review—indicated that they would reconsider an
appeal if the appellate court did not render a final judgment by Janu-
ary 31, 1975. The Eighth Circuit thus came under pressure from the
Supreme Court, as well as from state and federal governments and
the media, to issue a ruling.

One Justice, William O. Douglas, a westerner and an environ-
mentalist, saw no reason for further delays. He fully embraced Lord’s
ruling and rejected the appellate court’s analysis. Douglas made clear
his view of how judges should rule when uncertain scientific evidence
presents a fundamental value choice:

If, as the Court of Appeals indicates, there is doubt, it should be
resolved in favor of humanity, lest in the end our judicial system be part
and parcel of a regime that makes people, the sovereign power in this
Nation, the victims of the great God Progress which is behind the stay
permitting this vast pollution of Lake Superior and its environs.*’

When the Eighth Circuit Court of Appeals still had not handed
down its final opinion by early 1975, the federal government again
asked the Supreme Court to grant review. Before the court could act,
however, the appellate court handed down its ruling—a ruling that
basically reversed its earlier decision. The appellate court also vin-
dicated Lord’s “risk-benefit” approach to resolving the conflict.

37 Reserve Mining Company v. United States, 419 U.S. 287 (1974).
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The Appellate Court: Vindicating Lord and the Judicial Process

Judge Myron Bright delivered the unanimous opinion in Reserve Min-
ing Company v. Environmental Protection Agency (1975). After reviewing
the factual disputes and scientific uncertainties, he observed that “the
evidence demonstrates that the medical and scientific conclusions
here at dispute clearly lie ‘on the frontiers of scientific knowledge’.”
When confronted with disputes where there is no proof of actual
harm, Bright noted, judges are “faced with a consideration of 1) the
probabilities of any health harm and 2) the consequences, if any,
should the harm actually occur.” When appellate courts review trial
judges’ assessments of health risks, Bright reasoned, they have essen-
tially the same role as when reviewing agency regulations based on the
same kind of evidence of health-safety and environmental risks. The
standard that other appellate courts had evolved when reviewing
the decisions of trial courts or administrative agencies is whether the
scientific evidence (inconclusive as it may be) supports a conclusion
that there is an “endangerment” to public health that justifies preven-
tive regulation. Here, Bright observed:

In assessing probabilities in this case, it cannot be said that the
probability of harm is more likely than not. Moreover, the level of
probability does not readily convert into a prediction of consequences.
On this record it cannot be forecast that the rates of cancer will increase
from drinking Lake Superior water or breathing Silver Bay air. The
best that can be said is that the existence of this asbestos contaminant in
air and water gives rise to a reasonable medical concern for the public
health. The public’s exposure to asbestos fibers in air and water creates
some health risk. Such a contaminant should be removed.*

Even though the government’s claims about the hazards of Re-
serve Mining’s operations were not based on proven scientific evi-
dence but rather on a particular set of theories and opinions about
carcinogenesis, Bright maintained that the consequences that could
result if those theories and opinions were true would be especially
severe. The possible risks were so great as to justify abatement “as a
precautionary and preventive measure to protect the public health.”

The appellate court now accepted Lord’s “risk-benefit” analysis,

381d. at 520.



THE RESERVE MINING CONTROVERSY 99

which a year earlier it had rejected as a “legislative policy judgment.”
The court still disagreed with his immediate closing of Reserve’s
plant. It held that judicial remedies should be fashioned upon a risk-
benefit analysis but be no more severe than the actual hazards. When
overturning Lord’s injunction, Bright explained that “an immediate
injunction cannot be justified in striking a balance between unpredict-
able health effects and the clearly predictable social and economic
consequences that would follow the plant closing.”

We believe that on this record the district court abused its discre-
tion by immediately closing this major industrial plant. In this case, the
risk of harm to the public is potential, not imminent or certain, and
Reserve says it earnestly seeks a practical way to abate the pollution. A
remedy should be fashioned which will serve the ultimate public weal by
insuring clean air, clean water, and continued jobs in an industry vital to
the nation’s welfare.%°

Reserve Mining, Bright concluded, should be given a reasonable
period to end its discharges into the lake and to find an acceptable on-
land disposal site. If the company and Minnesota could not agree on a
site, then it would have to phase out its plant within a year. Since the
air emissions were seen as more serious than the water discharges, the
court also ordered the company to immediately control emissions in
compliance with the state air pollution regulations. The case was re-
manded to Lord for further proceedings in light of the ruling of the
appellate court.

Returning the Case to Lord: The Judge Embattled

The controversy appeared to have finally come to an end, except for
reaching agreement on an on-land disposal site. But it did not end for
Lord. He became ever more impatient with the delays of the adver-
sary process and the politics of the controversy.

Although Lord’s later actions would result in the Eighth Circuit
Court of Appeals removing him from the case, he was on his way to
being recused on March 15, 1975, one day after the appellate court
rendered its decision. Lord called together all the parties as well as

391d. at 536-537.
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local government officials and members of the media. At the hearing,
he issued various orders; gave directions to the company’s officers;
and offered his own suggestions to members of the city council, the
governor of the state, congressmen, and even the state legislature.
The proceeding was indeed “irregular,” as the court of appeals later
observed, and it set the stage for Lord’s assumption of the role of a
judicial power broker and policymaker.

The scientific uncertainties underlying the controversy only par-
tially contributed to Lord’s actions. A vigorous fifty-two-year-old, out-
spoken self-described populist, appointed by President Johnson in
1966, Lord became embroiled due to the delays and abuse of the
adversary system by attorneys for Reserve Mining. In his view, the
adjudicatory process had worked against a final solution. It had al-
lowed the company to delay proceedings and misrepresent evidence.
The company, for instance, had originally attempted to defend its
taconite dumpings as having a purifying effect on the lake. It later
withheld information about alternative dumping sites and continually
tried to sway public opinion by emphasizing the economic impact of
its operations. The adjudicatory process appeared to be a very imper-
fect method not only for fact-finding but also for resolving the basic
value conflicts here.

Weary of diversionary legal tactics, Lord explained at the hearing
on November 14, 1975:

I had nine months of hearings and two and a half years of discov-
ery before that, Reserve Mining Company was involved in two or three
years of proceedings before the Lake Superior conference, they were
involved in a proceeding before a [state] judge up at Silver Bay who said
they had to come out of the lake. In every instance and under every
circumstance Reserve Mining Company hid the evidence, misrepre-
sented, delayed and frustrated the ultimate conclusions which had to be
arrived at. . . . I have dispensed with the usual adversary proceeding
here, because I simply do not have time to spend, as I did, nine months
in hearing, six months of which was wasted by what I find now, and did
find in my opinions, to be misrepresentations by Reserve Mining Com-
pany. Six out of nine months.*°

*0Trial Transcript, at 4 and 26 (November 14, 1975).
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“It may appear that in reviewing this evidence the Court is going
beyond the traditional role of a court, and this is the exact truth,” he
proclaimed the next day to a crowded courtroom filled with company
officials, members of the city council, and officers of various state and
local government agencies that he had ordered to attend. Abuse of
the system, however, was not all that ired Lord. He attacked Reserve
Mining for coopting city officials and placing economic interests
above those of health and the environment. The reluctance of local
officials to intervene, even after the appellate court’s ruling, because
of fear of economic loss, angered Lord. In his words, “So far in the
political, social and economic climate of Duluth, the result of the
pressure on the Duluth officials has been such that the people of
Duluth have been invited to drink poisoned water. That will no
longer go on.” Accordingly, Lord ordered Reserve Mining to pay
$100,000 to the City of Duluth for the cost of a water filtration system.
He underscored his frustration by adding, “And there will be no stay
on that. That is a firm and final order. That may be appealed, but I do
not certify it for appeal because I am not at all in doubt about its
propriety.”*!

The Case Against Lord and the Weary Resolution of the Dispute

Lord’s order and his handling of the proceedings were promptly
appealed. Attorneys for the company argued that Lord was biased
and should be recused from the case. In Reserve Mining Company v.
Lord (1976), the Eighth Circuit Court of Appeals agreed. Lord had
“shed the robe of the judge and assumed the mantle of the advocate.
The court thus becomes lawyer, witness, and judge in the same pro-
ceeding, and abandons the greatest virtue of a fair conscientious
judge—impartiality.”*?

Lord was removed from the litigation, but the controversy con-
tinued. Chief Judge Edward Devitt for the federal district court as-
sumed responsibility for the case. In February 1976, he reached es-
sentially the same conclusions as had Lord. Reserve Mining was liable
for the costs of furnishing drinking water for the north shore com-

“11d. at 137.
2 Reserve Mining Company v. Lord, 529 F.2d 181, 186 (1976).
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munities. Later that spring, in May 1976, Devitt ruled that the com-
pany was in violation of its discharge permits and fined the company
$837,500 and levied a $200,000 fine for the company’s conduct dur-
ing the trial. On a motion by attorneys for the federal government,
Devitt ordered Reserve Mining to immediately stop its discharges into
Lake Superior. But, he subsequently stayed his order on the condition
that it begin construction of an on-land disposal site with the goal of
ceasing discharges by the spring of 1980. Litigation in state and fed-
eral courts, and negotiations between the company and state and
federal agencies, continued for the next two years. Finally, in July
1978, Reserve Mining announced that it would stop discharges into
Lake Superior by April 15, 1980.*3

Judging Judges

Although one of the first major environmental controversies, the Re-
serve Mining dispute remains instructive about trial courts’ involve-
ment in science-policy disputes.

When trial courts confront novel issues of scientific complexity
and uncertainty that involve large value conflicts as well, they tend to
adopt one of two responses. Like Judge Eckman, some feel over-
whelmed. They try to avoid a judicial resolution by finding an insuffi-
cient basis for resolving the underlying social conflict. They may try to
force the conflicting interests to negotiate a compromise. However,
negotiations often fail, and political compromises are impossible to
achieve. In such circumstances, the continuing social conflict will be
channeled back into the courts through litigation. The persistence of
social conflict and unresolvable scientific controversies may then force
judges like Miles Lord to innovate procedurally, to move in a manage-
rial direction, and ultimately to make the hard policy choices that
structure, if not resolve, the continuing controversy.

Judges and the adjudicatory process, of course, cannot resolve
the underlying scientific controversies. Like administrative agencies,

43See Reserve Mining Company v. Robert L. Herbst, 256 N.W. 2d 808 (1977);
and Reserve Mining Company v. Minnesota PCA, 267 N.W. 2d 720 (1978) (in-
volving on-land disposal site and state permits).
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trial courts must make fundamental value choices based on inconclu-
sive scientific evidence and opinion. When making those judgments,
they likewise face political pressure and may be more or less respon-
sive to community interests.

The political pressures may be especially great on trial court
judges, more so than on those on appellate courts. In general, those
on trial courts, like Judge Eckman, tend to give more weight to local
economic and political interests when confronted with uncertain
risks.

Lord, a federal district court judge, felt the political pressures
too. But he responded differently, out of frustration with the failure
of state and local officials to take control of the dispute. At one point,
he likened himself to “Moses in the wilderness” and expressed his
frustration both at the pressures brought to bear on him and at the
failure of governmental agencies to resolve the conflict:

Now it’s very difficult to be a lone and lonesome federal judge at a
time like this, because it affects the lives of many people. Many people
who are working versus many people who may be dying. . . . I have had
less than what 1 conceive to be an adequate response by the local
officials who seem in large part to be dependent in one way or another
on Reserve Mining Company. And these pollution problems are not
things that can be handled locally, they are of national scope. I person-
ally question the wisdom, and I make this observation to you, of even
having a Minnesota judge sit on this [case], and particularly question
the wisdom of having a local judge . . . sit on such a case, because the
pressures are just too much.**

Appellate courts, like the Court of Appeals for the Eighth Circuit
that recused Lord, are more removed from local political pressures.
Even so, the decentralized structure of the federal judiciary encour-
ages them to apply federal law in ways that accommodate regional
and local interests. Federal courts of appeals fashion a law of the
circuit and thereby mediate conflicts between national and regional
values. The Eighth Circuit Court of Appeals delayed in response to
regional interests. It finally went along with Lord’s risk-benefit analy-
sis due to similar rulings by other courts of appeals and to the pres-
sure from the Supreme Court.

“Trial Transcript (November 15, 1975) at 21-22.
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When there is a high degree of uncertainty over questions of
causality and wide differences over the nature of the risks, costs, and
benefits of regulatory changes, negotiated settlements are often elu-
sive. In the Reserve Mining controversy, the local political process
could not resolve the basic conflicts. Lord took unusual actions be-
cause of the failure of negotiations. Still, an equally important lesson
of the Reserve Mining controversy is that there are opportunities for
parties to negotiate and compromise. And judicial decrees usually
come after the failure of public administrators and representatives of
industry to resolve their differences.

Whether judges are coopted by political pressures or become
embattled depends on their own values and role perceptions. Lord’s
involvement was unusual and extraordinary. He was a crusading
judge, who thought that his “job as a judge [was] to see that justice is
done.”*® A decade later, his self-righteousness again brought him
charges of judicial misconduct. This time, he denounced the corpo-
rate executives of A. H. Robins Company when holding the company
liable for manufacturing and marketing the defective Dalkon Shield
intrauterine device (IUD). The Dalkon Shield was found to cause
infections, sterility, miscarriages, and other health problems.

Although Lord’s actions were extraordinary, his approach to the
underlying social conflict exemplifies the general trend and value
orientation of the federal judiciary, at least in the late 1960s and
1970s. (As the composition of the federal bench gradually changes,
with President Ronald Reagan expected to appoint more than half of
all federal judges before he leaves the Oval Office, the direction of
judicial rulings in determining the costs and benefits of regulating
risks may well change yet again.)

Lord’s risk-benefit approach to the possible health and environ-
mental hazards, moreover, was ultimately upheld. After the Reserve
Mining controversy, the kind of risk-benefit approach pioneered by
Lord became widely accepted in federal courts. Courts are no longer
willing to confine their analysis to imminent or actual hazards. In-
stead, they look to the severity and probability of hazards and to the

*5Quoted by B. Siegel, “Judge Seeking Product Accountability Faces Mis-
conduct Charges,” The Washington Post A2 (July 7, 1984).
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benefits of preventive regulation. And courts no longer demand the
impossible—complete scientific certainty.

In United States v. Vertac Chemical Corporation (1980), decided by
the federal district court for the Eastern District of Arkansas, similar
problems of scientific proof were in dispute over another toxic sub-
stance, dioxin. Here, the government sought injunctive relief under
the Resource Conservation and Recovery Act and the Federal Water
Pollution Control Act. The Vertac Chemical Corporation was dis-
charging toxic chemicals, including dioxin, into the air, water, and soil
surrounding its chemical manufacturing plant. Unlike Reserve Min-
ing, Vertac had cooperated with federal and state agencies to control
discharges. Yet, at the time the suit was filed, dioxin persisted in the
soil surrounding the plant, in a cooling pond, and in the Jacksonville
sewage treatment plant.

The question for the court was whether the presence of such
quantities of dioxin constituted an “imminent and substantial endan-
germent” to human health. As in Reserve Mining, the twin elements of
endangerment—the severity of possible harm and the probability of
its occurrence—were difficult to quantify. The dioxin concentrations
present at Vertac’s plant were far below the threshold for acute or
single-dose toxic effects of dioxin. Still, the government maintained
that the long-term effects could be severe. Studies indicated that
harmful effects could be produced in animals exposed to dioxin at
low levels, and scientists testified that there was no known threshold
of safe exposure.*®

When requiring Vertac to undertake abatement procedures, the
court acknowledged that “while there may be low probability of harm
from dioxin as defendants contend, there is a serious and dire risk
from exposure to dioxin should the hypothesis advanced by the plain-
tiff prove to be valid.” Following Reserve Mining, the court held that
endangerment need not be proved with scientific certainty but merely
as a probability. Because of what was known and unknown about
dioxin, there was a “reasonable medical concern for public health.”
The court thus found an “imminent and substantial endangerment”
to public health and the environment.

48 United States v. Vertac Chemical Corporation, 489 F.Supp. 870, 881-889
(E.D. Ark. 1980).
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Adjudication of science-policy disputes does not and cannot re-
solve the underlying scientific uncertainties. But, judges cannot es-
cape the responsibility of making hard value judgments. They are
often forced to do so because of the failure of political processes to
arrive at compromises on the underlying social values in disputes.
Moreover, they are no more nor less competent to make those judg-
ments than when they decide equally vexing disputes over social pol-
icy involving, for example, abortion, school desegregation, reappor-
tionment, and the like.



C HAPTER

The Allure of a
Judicial/Administrative Partnership

“Scientific and technological developments,” Judge David Bazelon ob-
serves, “outstripped the common law and thrust [the judiciary] into a
new role.”! In the last two chapters we saw how state and federal trial
courts have dealt with science-policy disputes and responded to the
pressures of private law litigation. Here, we turn to the role of federal
appellate courts in the administrative law and politics of managing
health-safety and environmental risks. The federal judiciary has a
larger role in the regulatory politics of managing risks due to unprec-
edented congressional legislation and a surge of litigation over
health-safety and environmental regulation. Underlying these trends
have been profound legal and political changes. Interest-group plu-
ralism and the absence of scientific consensus have promoted a judi-
cialization of the administrative process and have transformed the
role of federal courts in regulatory politics.

Congress led the way by enacting major health-safety and envi-

'D. Bazelon, “Science and Uncertainty: A Jurist's View,” 5 Harvard Envi-
ronmental Law Review 209 (1982), at 211.
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ronmental legislation in the 1970s. It did so in response to the warn-
ings of environmental scientists and because of political pressure
brought by concerns that neither the private sector nor private law
litigation effectively deals with the social costs of technological and
industrial processes. In some instances, as with the Clean Air Act,
Congress also mandated “technology-forcing” requirements. Within
certain time limits, agencies had to set standards for pollution control
commensurate with available or feasible technology. Congress and
federal agencies, as one federal court put it, forced regulated indus-
tries “to develop pollution control devices that might at the time ap-
pear to be economically or technologically infeasible.”?

Congressional legislation did not solve the problems of assessing
and managing risks, nor could it have. For the most part, it delegated
broad powers to federal agencies, and they in turn promulgated an
unprecedented range of regulations. That only served to focus polit-
ical conflict at the level of regulatory agencies and reviewing courts.
This is so both because political opinion remains divided on whether
and what kinds of regulations are necessary and because federal regu-
lations rest on scientific data that typically remain subject to consider-
able disagreement within the scientific community itself. Moreover,
regulations themselves, even in situations of greater scientific cer-
tainty, generate political conflict. That conflict typically finds its way
into litigation and leads to greater judicial supervision of regulatory
politics.

The dramatic growth in health-safety and environmental regula-
tion transformed regulatory politics. Litigation not only became a
crucial part of regulatory politics but substantially altered the tradi-
tional relationship between courts and agencies. Federal judges pro-
claimed their new role to be “that of a constructive cooperation with
the agency involved in the furtherance of the public interest.”® But,
the partnership was tenuous from the outset. Actually, the relation-
ship between courts and agencies evolved in stages: from a posture of
limited judicial oversight—which characterized the pattern of admin-

2Union Electric Co. v. Environmental Protection Agency, 427 U.S. 246, 257
(1976). See also Train v. Natural Resources Defense Council, 421 U.S. 60 (1975).

3 International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 647 (D.C. Cir.
1973).
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istrative law for much of the nineteenth century—to the Supreme
Court’s clash with New Deal agencies in the 1930s, out of which even-
tually emerged a uniform code for administrative procedures, the
Administrative Procedure Act of 1946. That act set the stage for
recent developments which have judicialized the regulation of health-
safety and environmental risks.

After briefly examining the evolution of the judicial/adminis-
trative partnership, I turn to recent trends in the judicialization of
regulatory politics. A case study of the ban on Tris illustrates the
dynamics of court—agency interaction in risk regulation. From it, we
see why agencies usually base their regulations on uncertain and con-
tested scientific evidence. But more than that we see both why agen-
cies are reluctant to engage in prolonged adversarial-type rule-
making proceedings and how litigation strategies have become central
to regulatory policymaking. From this study, I go on to argue that the
costs of judicializing regulatory politics are high: they involve less
reliance on agency expertise, greater procedural complexity in the
regulatory process, and delay and inefficiency in both under- and
overregulating the risks of toxic and carcinogenic substances. But, 1
conclude that this may be the inescapable price of resolving science-
policy disputes in a pluralistic society characterized by our unique
blend of scientific, legal, and political cultures.

Patterns of Administrative Law and Politics =

Administrative discretion and expertise have always been subject to
some form of judicial oversight. But the scope of judicial review has
expanded enormously. In addition, the administrative process itself
has become increasingly judicialized. How and why that has occurred
is important to understand if we are to assess the judiciary’s role in the
regulatory politics of managing risks.

in the Beginning:
Limited Judicial Oversight and Political Deference

Judicial oversight of policymaking by Congress and the executive
branch was first asserted in Marbury v. Madison (1803). That landmark
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case grew out of the failure to deliver a letter commissioning William
Marbury as a federal judge. Marbury claimed he had a right to the
commission and that under the Judiciary Act of 1789 Congress gave
the Court the power to compel the delivery of the commission by
issuing a writ of mandamus. Chief Justice John Marshall held that
Marbury indeed had a right to the commission, but the Court could
not provide a remedy by ordering Secretary of State James Madison
to deliver the commission. The section of the Judiciary Act of 1789
giving the Court the power to issue writs of mandamus was held
unconstitutional. In Marshall’s view, Congress had enlarged the
Court’s powers under its original jurisdiction in Article III of the
Constitution. The Court for the first time struck down an act of Con-
gress as a violation of the Constitution, and asserted its supremacy
over the actions of other governmental branches.

What remains important about Marbury, here, is that Chief Jus-
tice Marshall claimed control over officials when necessary to protect
individuals’ “vested rights.” Judicial deference to administraiive
officials would seem almost foreclosed by Marbury’s assertion of judi-
cial supremacy in declaring the law. But, Chief Justice Marshall em-
phasized the limited scope of review and special competence claimed
by the judiciary. Judicial review is limited, he said, and turns on the
unique role and competence of courts “to decide on the rights of
individuals.”*

Despite Marbury’s assertion of judicial supremacy, then, the Mar-
shall Court (1800—1835) established a posture of limited judicial re-
view of decisions by the executive and legislative branches. Congres-
sional delegation of power to agencies and their discretionary
lawmaking was sanctioned as necessary “to fill in the details” and
implement the general provisions of legislation.®

The Marshall Court’s posture of limited judicial review of admin-
istrative decisions eventually characterized the pattern of administra-
tive law throughout the nineteenth century. As the century drew to a
close, regulation assumed a larger role in the governmental process.
Courts nonetheless continued to acquiesce in broad delegations of

* Marbury v. Madison, 5 U.S. 187, 168—173 (1803).

5 Wayman v. Southard, 23 U.S. 1, 41 (1825); and United States v. Vowell, 9
U.S. 368 (1809).
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power to agencies, until the Supreme Court confronted the massive
delegation of power to agencies during the New Deal.

The Confrontation over the New Deal and the Rise
of Administrative Expertise

In the twentieth century, the Court endeavored to counter the growth
and expanding lawmaking role of federal agencies with the “substan-
tive due process” and “nondelegation” doctrines. It did so by fashion-
ing a “liberty of contract,” under the Fourteenth Amendment’s due
process clause, in order to strike down progressive economic legisla-
tion. But, the Court was widely attacked for becoming a “super-
legislature” and reading substance (its own economic philosophy) into
the due process clause. During the 1937 Court-packing battle with
FDR, the Court finally abandoned the doctrine of substantive due
process.® In that confrontation, the Court also employed what is
called the “nondelegation” doctrine to strike down congressional stat-
utes—statutes that delegate broad powers to federal agencies, but
without discernible standards for the exercise of that power. The
nondelegation doctrine also became a casualty of the Court’s confron-
tation with FDR.”

After the demise of these doctrines, the Court for the most part
returned to its earlier deferential posture toward federal agencies.
But the Court’s attack on the New Deal left an indelible imprint on

5See Munn v. Illinois, 94 U.S. 113 (1877); Chicago, M. & St. R. R. Co. v.
Minnesota, 134 U.S. 418 (1890); and Lochner v. New York, 198 U.S. 45 (1905).
The battle between FDR and the Court is further discussed in D. M. O’Brien,
Storm Center: The Supreme Court in American Politics, chap. 2 (New York: Nor-
ton, 1986).

7On the development of the doctrine, see Panama Refining Co. v. Ryan,
296 U.S. 383, 440 (1935); and Schechter Poultry Corp. v. United States, 295 U.S.
495 (1935); and also National Cable Television Association v. United States, 415
U.S. 336, 342 (1976) (standards required for agency action). But see also FPC
v. New England Power Co., 415 U.S. 345, 355 (1974) (Marshall, J., con. op.)
(characterizing the nondelegation doctrine as “moribund”); and compare In-
dustrial Union Dept., AFL-CIO v. American Petroleum Institute, 448 U.S. 607,
671688 (1980) (Rehnquist, J., con. op.). The Burger Court has also suggested
that the doctrine may not be passé. See City of Eastlake v. Forest City Enterprises,
426 U.S. 668, 675 (1976); and Federal Energy Administrator v. Algonquin SNG,
Inc., 426 U.S. 548 (1976).
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regulators. Judicial deference to administrative discretion could no
longer be presumed. Administrative discretion in regulatory policy-
making was expanding and needed its own justification.

Administrative expertise became the sine qua non of regulatory
politics and as important a justification for judicial deference to agen-
cies as Marbury's rationale of limited judicial competence. James
Landis, the father of New Deal regulation, equated judicial review of
administrative regulations with that of legislation. In his view, admin-
istrative judgment should be given “weight because of its assumed
expertise.”® Indeed, agencies were considered superior to Congress
or the courts because of their expertise in technical and scientific
matters.

Judicial oversight of the administrative process prior to World
War II thus remained limited. Federal courts basically confined them-
selves to enforcing general principles of administrative law, fashioned
from traditional common law notions of “fair play” and constitutional
due process requirements.’

The Court, for example, sharpened the line distinguishing agen-
cies’ activities in setting public policy—a quasi-legislative or rulemak-
ing activity—from those implementing or enforcing established poli-
cies against private citizens, which are more adversarial and verge on
a quasi-judicial activity. Legislative-type decisions associated with
rulemaking or standard-setting were accorded deference, whereas
those enforcing regulatory policy and affecting the proprietary inter-
ests of an individual or a small number of people were deemed to
necessitate close judicial supervision.'”

sj. Landis, “Administrative Politics and the Courts,” 47 Yale Law Journal
519, 533 (1938).

9See Londover v. City and County of Denver, 210 U.S. 373 (1908); FCC wv.
Pottsville Broadcasting Co., 309 U.S. 134, 143—144 (1940). For cases discussing
and extending the due process/“fair play” concept, see United States v. Morgan
(Morgan IV), 313 U.S. 409, 422 (1941); Wong Yang Sung v. McGrath, 339 U.S.
33 (1950) (dicta that the Administrative Procedure Act’s requirements for
public hearings are due process-based); Joint Anti-Fascist Commattee v. McGrath,
341 U.S. 123 (1951); and United States v. Florida East Coast Railway Co., 410
U.S. 224 (1973).

19See Bi-Metallic Investment Co. v. State Board of Equalization, 239 U.S. 441
(1915); The Assigned Car Cases, 274 U.S. 564, 583 (1927); and FCC v. WJR, 337
U.S. 265 (1949) (establishing that there is no across-the-board right to oral
arguments in every administrative proceeding).
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Prior to 1946 and the adoption of the Administrative Procedure
Act,!! courts for the most part thus deferred to agencies’ quasi-
legislative decisions and rulemaking, while supervising agency ad-
judicatory proceedings directed at particular individuals or groups.
They respected claims of administrative expertise and their own lim-
ited role in supervising the executive branch. But the judiciary’s con-
frontation with New Deal agencies led to the creation of a uniform
code that would define the scope of judicial oversight and bring uni-
formity to agencies’ regulatory activities.

The APA and a New Era

The Administrative Procedure Act (APA) remains the basic code for
modern administrative procedure and regulatory policymaking. Its
passage marked “the beginning of a new era in administrative law.”'?
With it Congress aimed to curb agency reliance on adjudicatory pro-
ceedings when setting regulatory policy, and to curb judicial review of
agencies. Congress did so by encouraging agencies to use rulemaking
proceedings—instead of adjudicatory proceedings or relying on the
courts to enforce their decisions—when establishing regulatory
policies.

The APA established a detailed set of requirements for ad-
judicatory proceedings conducted by agencies. The requirements in-
clude (1) a hearing by an administrative law judge; (2) presentation of
evidence viva voce; (3) cross-examination by affected parties; (4) ex-
clusivity of the hearing record as the basis for the final agency deci-
sion; and (5) an initial decision by the presiding judge, with the op-
portunity for review within the agency. These requirements aimed to
discourage agencies from fashioning policy through adjudication, as
well as to cut back on what was then perceived as increasing judicial
oversight of regulatory politics.

By comparison, requirements for agency rulemaking were few
and rudimentary: (1) publication of a notice of a proposed rule or
description of the subjects and issues involved; (2) receipt and consid-

1160 Stat. 287 (1947), 5 U.S.C. Sec. 551 (1982).

12J. Wright, “Courts and the Rulemaking Process: The Limits of Judicial
Review,” 59 Cornell Law Review 375 (1974).
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eration of written comments on the proposed rule from interested
individuals; and (3) promulgation of a rule with “a concise general
statement” of its “basis and purpose.” In addition to these require-
ments for what is known as “informal rulemaking,” Congress pro-
vided for “formal rulemaking” by requiring a separate statute “to be
made on the record after the opportunity for an agency hearing.”
Congress also prescribed, with a few exceptions, procedural require-
ments identical to those for formal adjudication. But, rulemaking was
understood to be legislative in character and to be given judicial def-
erence. As the Attorney General’s Committee on Administrative Pro-
cedure observed, “the whole field of rule-making . . . is outside the
constitutional competence of the courts, for rules do not determine
the rights of specific litigants but, like statutes, are addressed to peo-
ple generally.”!?

With the APA, Congress inaugurated a new era in administrative
law—an era of expanding administrative rulemaking. In the four
decades following enactment of the APA, agency rulemaking has
become central to regulatory politics. This is precisely because
rulemaking is legislation on the administrative level. As the Supreme
Court, in Chrysler Corporation v. Brown (1979), put it, “substantive
agency regulations have the ‘force and effect of law.” This doctrine is
so well established that agency regulations implementing federal stat-
utes have been held to preempt state law under the Supremacy
Clause.”'* The number of rules and regulations grew exponentially,
as Congress delegated more responsibilities to federal agencies. By
the mid-1970s, agency rules outnumbered congressional statutes by
an 8-1 ratio."”

What Congress accomplished with the APA had unanticipated

13 Attorney General’s Committee on Administrative Procedure, Final Re-
port, S. Doc. 8, 77th Cong. Ist Sess. (Washington, D.C.: GPO, 1946), at 12.
[Hereafter cited as Attorney General’s Final Report.] U.S. Congress, Senate,
Committee on the Judiciary, Administrative Procedure Act, Legislative History, S.
Doc. 248, S. Rep. No. 752, 79th Cong., 2d Sess. (Washington, D.C.: GPO,
1946), at 39. [Hereafter cited as Legislative History.] See also Morton v. Ruiz,
415 U.S. 199, 231-232 (1973).

4 Chrysler Corporation v. Brown, 441 U.S. 281, 295 (1979).

!5 Commission on Federal Paperwork, Rulemaking: A Report of the Commis-
sion on Federal Paperwork (Washington, D.C.: GPO, 1977), at 6.
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consequences as well. For one thing, the APA essentially reversed the
traditional relationship between reviewing courts and federal agen-
cies. In doing so the act relieved the judiciary both of its traditional
role and of the necessity for supervising the fairness of adjudicatory
proceedings enforcing regulatory policies. By contrast, the relatively
vague requirements for agency rulemaking invited judicial oversight.
These provisions “which seem to confer discretion on the agency,”
political scientist Herbert Kaufman observed shortly after passage of
the act, “actually constitute invitations to litigation.”'® Since 1946 judi-
cial oversight has indeed occurred almost exclusively in the area of
informal rulemaking. Courts converted the notice requirement for a
proposed rule into one requiring agencies to disclose in advance all of
the data on which they rely, and the requirement of a statement of the
basis and purpose of a final rule has been construed to entail an
agency rebuttal of major criticisms of its regulatory rules.!”
Congress and the judiciary, moreover, subsequently imposed still
more procedural requirements on regulatory rulemaking. Tradi-
tionally, judicial review of informal rulemaking took place in a collat-
eral proceeding. The individual challenging a regulation bore the
burden of showing that it was not appropriate to furthering statutory
goals. A record of the dispute was prepared in a district court during
such collateral attacks, whereas judicial review of formal rulemak-
ing proceedings is based on the record of the original administrative
proceeding. But, in the 1970s Congress enacted so-called hybrid
rulemaking procedures, providing for judicial review based on a de-
tailed record of agencies’ informal rulemaking proceedings. Congress
thereby imposed on agencies the burden of making a verbatim tran-
script of any oral presentation pursuant to its informal rulemaking.'®
Congress also enlarged the scope of judicial review of agencies’

16  Kaufman, “The Federal Administrative Procedure Act,” 25 Boston
University Law Review 479, 491 (1946).

Y7 portland Cement Ass'n. v. Ruckelshaus, 486 F.2d 3875 (D.C. Cir.
1973); United States v. Nova Scotia Food Products Corporation, 568 F.2d 240,
251-252 (2d Cir. 1977); and Automotive Paris & Accessories Ass'n., Inc. v. Boyd,
407 F.2d 330, 338 (D.C. Cir. 1968).

18Attorney General’s Final Report, supra note 13, at 115-117. See also
Federal Trade Commission Improvement Act, 15 U.S.C. Sec. 57a(e)(1983
Supp.); and Consumer Product Safety Act, 15 U.S.C. Sec. 2060 (a)(1982).
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rules and regulations. Congress authorized courts to invalidate
agency rules, made via informal rulemaking procedures, based on the
“substantial evidence” standard set forth in the APA, even though
that standard had previously applied only to judicial review of agen-
cies’ adjudicatory proceedings. Under the Consumer Product Safety
Act, for instance, courts may not affirm a product-safety rule unless
the statutorily required findings “are supported by substantial evi-
dence on the record taken as a whole.” Similarly, the Occupational
Safety and Health Act authorizes extensive judicial review of agency
rules in providing that the “determinations of the Secretary [of
Labor] shall be conclusive if supported by substantial evidence in the
record considered as a whole.”!®

In sum, during the last two decades the administrative process
became judicialized in two ways. On the one hand, agency rulemaking
became less informal and subject to greater procedural complexity,
epitomized by the congressional enactment of “hybrid rulemaking”
procedures.?’ On the other hand, courts gradually adopted a “hard
look” approach to reviewing the substance of agency decisions. The
“hard look” approach to judicial review (as further discussed later in
this and the next chapter) requires agencies to undertake a reasoned
elaboration of their decisions and to submit the factual basis, meth-
odology, and logic of those decisions to exacting judicial scrutiny.?!

19See Consumer Product Safety Act, 15 U.S.C. Sec. 2060(c)(1982); Occu-
pational Safety and Health Act, 29 U.S.C. Sec. 655(f)(1982); and Department
of Labor, Rules of Procedure for Promulgating, Modifying, or Revoking Occupa-
tional Safety or Health Standards, 29 C.F.R. Sec. 1911.15(a)(2)(1976).

208ee, e.g., Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense
Council, Inc., 435 U.S. 519 (1978); Natural Resources Defense Council, Inc. v.
United States Nuclear Regulatory Commission, 547 F.2d 633 (D.C. Cir. 1976);
Environmental Defense Fund v. Environmental Protection Agency, 598 F.2d 62
(D.C. Cir. 1978); Aqua Slide ‘N’ Dive Corp. v. Consumer Product Safety Commis-
sion, 569 F.2d 831, 838 (5th Cir. 1978); American Petroleum Institute v. OSHA,
581 F.2d 493 (5th Cir. 1978), discussed in chapter 5.

21See Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense
Council, Inc., 435 U.S. 519 (1978); Greater Boston Television Corporation v.
FCC., 444 F.2d 841 (D.C. Cir. 1970), cert. denied, 403 U.S. 923 (1971); Ethyl
Corporation v. Environmental Protection Agency, 541 F.2d 1, 34-37 (D.C. Cir.
1976). The “hard look” approach is discussed further in this and the next
chapter.
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Judicial Review and Agency Regulations

Although both Congress and the courts have invited heightened judi-
cial review of agency decisions, judicial scrutiny remains no less prob-
lematic. In historical perspective, Marbury limited judicial supervision
to that area in which the courts arguably possess special expertise,
namely, policing the boundaries of constitutionally limited govern-
ment and ensuring the rights of individuals. But, the trend in the last
twenty years has been toward more judicial scrutiny of regulatory
agencies. This trend runs counter not only to Marbury’s defense of
judicial review but also to the more recent regulatory philosophy
calling for deference to administrative expertise.

Judicializing the Regulatory Process

The ways in which the regulatory process has become judicialized
merit closer attention. This is so because each of two trends—the
increasing procedural complexity of agency rulemaking and the
heightened judicial scrutiny of regulatory decisions—is frequently
examined separately. Yet, both are intimately related to social forces.
Both reflect an underlying political disenchantment with administra-
tive discretion and expertise, due to the rise of interest group plural-
ism and to scientific uncertainties over health-safety and environmen-
tal regulation. Before turning to the problems of regulating health-
safety and environmental risks, something more should be said about
how these factors are related to trends toward greater procedural
complexity and heightened judicial oversight of regulatory politics.

Increasing Procedural Complexity

In the 1970s interest-group political theorists criticized deference to
agency expertise as undemocratic and unaccountable. Broad delega-
tion of power and judicial deference to agencies, as earlier noted, had
been rationalized on two grounds. Administrators possess special ex-
pertise in technical and scientific areas, such as risk assessment,
shared neither by Congress nor by the courts. And agencies are rela-
tively isolated (hence, immune) from the coopting influence of special
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interests.?? But, both of these assumptions were challenged by inter-
est-group political theorists. They showed that agencies were fre-
quently captured by the very interests they were intended to regu-
late.?®

In order to ensure against the coopting of agencies by special
interests, Congress imposed adjudicatory-type requirements on
agency rulemaking. And courts were urged to adopt a more interven-
tionist posture when overseeing the administrative process. The aim
was to ensure a fair representation of competing interests in the regu-
latory process. The “due process revolution” forged by the courts,
initially in the area of criminal justice, gradually extended to virtually
every area of public affairs.?*

22See Greater Boston Television Corp. v. FCC, 444 F.2d 841, 851-852 (D.C.
Gir. 1970).

23Gee, e.g., L. Jaffe, “The Administrative Agency and Environmental
Control,” 20 Buffalo Law Review 231 (1970); S. Lazarus and J. Onek, “The
Regulators and the People,” 57 Virginia Law Review 1069 (1971); and R.
Cramton, “The Why, Where and How of Broadened Public Participation in
the Administrative Process,” 60 Georgetown Law Review 525 (1972).

2In the area of nonregulatory decisions affecting individual entitle-
ments, the Supreme Court in the 1970s expanded the protection of the due
process clause of the Fifth and Fourteenth Amendments to require trial-type
hearings prior to the infringement of individual rights and entitlements.
Notably, in Goldberg v. Kelly, 397 U.S. 254 (1970), the Supreme Court held
that the due process clause of the Fourteenth Amendment requires a preter-
mination hearing for recipients of Aid to Families with Dependent Children.
The Court subsequently extended due process-based requirements in Wheeler
v. Montgomery, 397 U.S. 280 (1970) (termination of old age benefits); Rowan v.
United States Post Office Department, 397 U.S. 728 (1970) (procedural irregu-
larities in scheme of hearings concerning mail violations); Wisconsin v. Con-
stantineau, 400 U.S. 208 (1971) (lack of hearing prior to public posting of
names of people deemed unfit to consume alcoholic beverages); Richardson v.
Wright, 405 U.S. 208 (1972) (lack of opportunity to offer oral evidence and to
cross-examine witnesses in hearing over termination of disability benefits);
Morrissey v. Brewer, 408 U.S. 471 (1972) (lack of hearing in parole revocation);
Board of Regents v. Roth, 408 U.S. 564 (1972) (lack of hearing prior to employ-
ment termination of state employee); Perry v. Sinderman, 408 U.S. 593 (1972)
(lack of hearing prior to state employee’s termination); Gibson v. Berryhill, 411
U.S. 609 (1973) (lack of impartial hearing officers in state optometry board);
Weinberger v. Hynson, Westcott && Dunning, Inc., 412 U.S. 609 (1973) (lack of
hearing prior to Food and Drug Administration withdrawal of a new drug
application); Arnett v. Kennedy, 416 U.S. 134 (1974) (lack of hearing prior to
termination of government employee); and Goss v. Lopez, 419 U.S. 565 (1975)
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This judicialization of regulatory politics reflected changes in the
political and legal culture. The cultural premium placed on pro-
cedural fairness was elevated, as it were, above that of technical and
scientific expertise. The basic assumptions of administrative law and
politics shifted; or, as Harvard Law School Professor Richard Stewart
argues, moved toward a “model of interest representation.”?’
Whereas courts once deferred to agencies, they gradually assumed
responsibility for ensuring public participation in regulatory politics.
They no longer sought merely to safeguard individuals’ substantive
rights and “vested interests.” Instead, procedural rights were created
and expanded so that individuals and groups could gain access to and
participate in the regulatory process.

Congress, more than the Supreme Court, led the way in increas-
ing the procedural complexity of regulatory politics. The APA had
preserved the basic presumption of judicial review, but the scope of
review was litmited. To challenge administrative actions individuals
must show that they have standing to sue, that they have exhausted
the possibility of administrative appeals, and that they have demon-
strable personal interests recognized within the “zone of interests”
protected by a statute.®

Congress went even further when enacting health-safety and en-
vironmental legislation. It typically provided for both a statutory right

(hearing prior to ten-day suspension from school). During the latter part of
the 1970s, however, the Burger Court evidenced a more restrictive, less ex-
pansionistic view of due process requirements. See, e.g., Meachum v. Fano, 96
S.Ct. 2532 (1976) (due process does not entitle prisoner to a fact-finding
hearing on prison transfer); Paul v. Davis, 424 U.S. 693 (1976) no due
process violation by circulation of photograph with caption “Active Shoplift-
ers”); Ingraham v. Wright, 430 U.S. 651 (1977) (due process does not require
notice and hearing prior to imposition of corporal punishment in schools);
and Barry v. Barchi, 443 U.S. 55 (1979) (summary dismissal of harness racing
trainers).

25R. Stewart, “The Reformation of American Administrative Law,” 88
Harvard Law Review 1669 (1975).

%5 U.S.C. Secs. 551-559, 702 (1976 & Supp. IV 1980); and Duke Power
Co. v. Carolina Environmental Study Group, Inc., 438 U.S. 59 (1978); Schlesinger v.
Reservists Committee to Stop the War, 418 U.S. 208 (1974); United States v.
Richardson, 418 U.S. 166 (1974); Association of Data Processing v. Camp, 397
U.S. 150 (1970); Scenic Hudson Preservation Conf. v. FPC, 354 F.2d 608 (2d Cir.
1965), cert. denied, 384 U.S. 941 (1966).
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of review of regulatory action and for “citizen suits” as a means of
enforcing legislative mandates. By enlarging citizens’ standing to chal-
lenge administrative policymaking, public participation in regulatory
politics was expanded. Yet, the price of increased public participation
was diminished administrative legitimacy and greater judicial supervi-
sion. Even when legislation does not provide for citizen suits, individ-
uals may claim a “private cause of action” under a statute to gain
access to the courts and to force compliance with congressional objec-
tives.?’

The Supreme Court also contributed. It did so by liberalizing the
law of standing—the law governing access to courts and the range of
interests that may be asserted in challenging agencies. Historically,
individuals had access to the courts only by demonstrating personal or
proprietary damage. The requirement of a personal or proprietary
damage limited access to so-called pocketbook plaintiffs—those with
monetary damages.?®

Beginning in the late 1960s, the Court held that judicial review of
agency decisions was a presumption of congressional legislation and
enlarged the permissible range of taxpayer suits. Individuals could
challenge regulatory policies for infringing not only on economic
interests but also on “aesthetic, conservational, and recreational” in-
terests.?

In United States v. Students Challenging Regulatory Agency Procedures
(SCRAP) (1973), for instance, the Court signaled approval for lower
federal courts to take lawsuits involving claims to other than economic
damages. Here, a group of law students (SCRAP) challenged a pro-
posed surcharge on railroad freight approved by the Interstate Com-
merce Commission (ICC). They argued that the effect of the regula-
tion would be damage to the environment since the surcharge would

27Gee, e.g., Cannon v. University of Chicago, 441 U.S. 677 (1979); Evansville
v. Kentucky Liquid Recycling, Inc., 604 F.2d 1008 (7th Cir. 1979) (denial of
private cause of action under Rivers and Harbor Act, 33 U.S.C. Sec. 1365, in
challenge to the dumping of toxic chemicals into rivers).

See, e.g., Frothingham v. Mellon, 262 U.S. 447 (1923), and compare Flast
v. Cohen, 392 U.S. 83 (1969). See also L. Jaffe, “The Citizen as Litigant in
Public Actions: The Non-Hohfeldian or Ideological Plaintiff,” 116 University
of Pennsylvania Law Review 1033 (1968).

29 Association of Data Processing v. Camp, 397 U.S. 150, 153—154 (1970).
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discourage the transportation of recycled materials. In granting
SCRAP standing, the Court observed:

Aesthetic and environmental well-being, like economic well-being,
are important ingredients of the quality of life in our society, and the
fact that particular environmental interests are shared by the many
rather than the few does not make them less deserving of legal protec-
tion through the judicial process.*

Although retaining the requirement that individuals demon-
strate a personal injury, the Court remolded the law of standing.
Plaintiffs came to function as surrogates for special interest groups.
They still must demonstrate a personal stake in an actual case or
controversy, yet the personal injury claimed may actually embrace a
public injury.?!

Both because of congressional legislation and the Court’s rulings
on the law of standing, lower federal courts became a forum for more
challenges to regulatory action and inaction. Agencies encountered
attacks for failing to comply with the National Environmental Policy
Act,*? for example, and for making summary judgments,*® as well as
for not allowing interest groups to participate in agency rulemaking.>*
Even when afforded opportunities to participate in rulemaking pro-

¥ United States v. Students Challenging Regulatory Agency Procedures
(SCRAP), 412 U.S. 669, 686 (1973).

31 Duke Power Co. v. Carolina Environmental Study Group, Inc., 438 U.S. 59
(1978); Arlington Heights v. Metropolitan Housing Development Corp., 429 U.S.
252, 261 (1971); Simon v. East Kentucky Welfare Rights Organization, 426 U.S.
26, 41-42 (1976); and Warth v. Selden, 422 U.S. 490 (1975).

328ee, e.g., Environmental Defense Fund, Inc., v. Hardin, 325 F. Supp. 1401
(1971) (attacking the secretary of agriculture’s prohibition of the use of Mirex

to control infestation of fire ants under the Federal Insecticide, Fungicide and
Rodenticide Act).

3See, e.g., Weinberger v. Hynson, Westcott & Dunning, 412 U.S. 609 (1973)
(upholding the Food and Drug Administration’s refusal of a hearing to a
petitioner challenging withdrawal of a new drug application on efficacy
grounds).

34See, e.g., Public Citizen v. Foreman, 631 F.2d 969 (D.C. Cir. 1980) (chal-
lenge of Food and Drug Administration’s ruling on nitrate).
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ceedings, interest groups may still challenge regulations on pro-
cedural and substantive grounds.®®

Health-safety and environmental regulation was fertile ground
for greater regulatory litigation and judicial oversight. Once access to
the courts was broadened, the incomplete scientific data, conflicting
private interests, and fundamental policy choices on which such regu-
lation rests inevitably invited litigation. Agencies inexorably had to
defend their regulations in the courts.

In sum, with the liberalization of the law of standing, the range of
interests that trigger judicial review grew. They now extend well be-
yond those substantive rights recognized in Marbury. Procedural
rights and guarantees now justify more judicial supervision of the
administrative process. The primary function of administrative law
became not merely, as Stewart concludes, “the provision of a surro-
gate political process to ensure the fair representation of a wide range
of affected interests in the process of administrative decisions.”?®
Rather, Marbury's claim of limited judicial review based on special
judicial competence gave way to a more activist, policy-oriented-
participatory judicial posture.

The policy-oriented-participatory judicial posture that emerged
is well illustrated in an early ruling on the scope of judicial review of
environmental regulations. In Calvert Cliffs Coordinating Committee v.
AEC (1971), the Court of Appeals for the District of Columbia Circuit
observed:

These cases are only the beginning of what promises to become a
flood of new litigation—litigation seeking judicial assistance in protect-
ing our national environment. Several recently enacted statutes attest to
the commitment of the Government to control, at long last, the destruc-
tive engine of material “progress.” But it remains to be seen whether
the promise of this legislation will become a reality. Therein lies the
judicial role. . . . Qur duty, in short, is to see that important legislative purposes,
heralded in the halls of Con%'ress, are not lost or misdirected in the vast hallways
of the federal bureaucracy.®

3 3ee, €.g., Scenic Hudson Preservation Conference v. FPC, 354 F.2d 608 (2d
Cir. 1965) (challenging agency action for failing to support decisions with
relevant data and permit public access to records).

36 Stewart, supra note 25, at 1670.

¥ Calvert Cliffs Coordinating Committee v. AEC, 449 F.2d 1109, 1111 (D.C.
Cir. 1971) (emphasis added).
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This activist-participatory role in regulatory politics deprived courts
of their traditional justification for the exercise of judicial review, and
led to greater substantive review of administrative decision making in
areas in which judges neither possess nor may claim special compe-
tence.

Heightened Substantive Review

As agency rulemaking became central to regulatory politics, judicial
review came to structure and constrain rulemaking in more signifi-
cant ways. Historically, judicial review was not thought to guarantee
the correctness of rulemaking. Instead, courts basically served to en-
sure that agencies did not exceed their delegated authority or deny
individuals’ rights. Accordingly, agencies enjoyed flexibility in their
rulemaking procedures. They were largely free to adopt either infor-
mal (notice and comment) procedures or formal, adjudicatory-type
procedures under the APA. Depending on which they used, judicial
review would be more or less rigorous. Regulations based on informal
rulemaking could be set aside only when agency action was “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with
law.” Those based on formal rulemaking procedures were subject to
more rigorous judicial review, requiring a demonstration of “substan-
tial evidence” based on the record of the agencies’ rulemaking.?®
Given the greater procedural complexity and heightened judicial
review of formal adjudicatory-type rulemaking, agencies prefer more
informal procedures. They are less costly, less time-consuming, and
ostensibly more efficient and productive. More formal procedures
also appear no more beneficial for resolving science-policy disputes in
agencies than in courts with private law litigation. Adversarial pro-
cesses (as we saw earlier) cannot resolve the irreducible factual uncer-
tainties cum scientific controversies, or fully accommodate the numer-
ous and diverse interests in the dispute without prolonging the

385, U.S.C. Secs. 551-559, 701-706 (1976). See Environmental Defense
Fund, Inc., v. Blum, 458 F. Supp. 650 (1978) (arbitrary and capricious stan-
dard); Dunlop v. Bachowski, 421 U.S. 560 (1975); Weinberger v. Hynson, Wescott
& Dunning, 412 U.S. 609 (1973); Citizens to Preserve Querton Park, Inc. v. Volpe,
401 U.S. 402 (1971).
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rulemaking process. The same kinds of problems confronting trial
courts not surprisingly reappear in administrative adjudications.

In the 1970s, Congress and federal courts rebuffed agency pref-
erence not only for informal rulemaking but also for lenient judicial
review. Under the Occupational Safety and Health Act (OSHA), for
example, Congress delegated broad authority to OSHA but at the
same time provided for close judicial scrutiny of regulations based on
the substantial evidence standard. Courts, then, extended the sub-
stantial evidence test to informal rulemaking as well. The distinction
between judicial review under the “arbitrary and capricious” and
under the “substantial evidence” standards eventually broke down.
By the 1980s there had developed an “emerging consensus of the
Courts of Appeals that the distinction between the arbitrary and ca-
pricious standard and substantive evidence review is largely seman-
tic.”3°

This trend toward heightened judicial review further trans-
formed regulatory politics. Law professor Colin Diver, for one, ar-
gues that transformation amounts to a “paradigm” reform. In his
view, a “comprehensive rationality” paradigm for regulatory politics
replaced that of “incremental policymaking.”*® These two “para-
digms” are instructive for understanding how profoundly regulatory
politics changed.

Broadly speaking, incremental policymaking characterizes the
pattern of administrative law and regulation prior to the APA’s re-
form of the administrative process.*! Agencies’ limited consideration
of policy alternatives in adjudicatory proceedings was reinforced by
lenient judicial review of the factual basis for regulation. Courts re-
quired an almost trivial “rationality” requirement for agency deci-
sions. The presumption of administrative rationality was forcefully
stated in Pacific States Box & Basket Co. v. White (1935):

% Pacific Legal Foundation v. Department of Transportation, 593 F.2d 1358,
1366 n. 35 (D.C. Cir. 1979).

“0C. Diver, “Policymaking Paradigms in Administrative Law,” 95 Har-
vard Law Review 393 (1981).

#1See C. Lindbloom, “The Science of ‘Muddling Through,’” 19 Public
Administration Review 79 (1959).
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When such legislative action is called in question, if any state of
facts reasonably can be conceived that would sustain it, there is a pre-
sumption of the existence of that state of facts, and one who assails the
classification must carry the burden of showing by a resort to common
knowledge or other matters which may be judicially noticed, or to other
legitimate proof, that the action is arbitrary.

By contrast, the comprehensive rationality paradigm of policy-
making requires agencies to clearly specify policy goals, identify all
possible alternatives for implementing those goals, and then under-
take an evaluation of the effectiveness of each policy option. These
features, Diver claims, figure prominently in the pattern of adminis-
trative law that emerged with the ascendance of agency rulemaking as
the preferred method of settling regulatory standards. With the Na-
tional Environmental Policy Act—and particularly its requirement of
an “environmental impact statement” for agency action affecting the
environment—Congress initially revealed a general expectation that
agencies clarify policy goals and systematically evaluate alternative
options and their consequences. Congress subsequently created “sin-
gle purpose” agencies, notably, the Environmental Protection Agency
(EPA), the OSHA, and the Consumer Product Safety Commission.
While conferring extensive rulemaking authority on these agencies,
Congress imposed requirements forcing regulatory action on certain
matters within specified time periods and in accordance with pre-
scribed standards. The Toxic Substances Control Act (TSCA), for
instance, required the EPA to promulgate within six months, after the
effective date of the TSCA, rules governing the disposal and distribu-
tion of polychlorinated biphenyls, PCBs.*?

*28ee, e.g., Clean Air Act, 42 U.S.C. Secs. 7401-7642 (1983) (EPA di-
rected to approve state implementation plans for achievement of national
primary ambient air quality standards “as expeditiously as practicable but
. . . in no case later than three years from the data of [EPA] approval of
such plan”); Federal Water Pollution Control Act, 33 U.S.C. Sec.
1311(b)(A)2)(A)(1978) (requiring setting of effluent liminations by July
1, 1977, and July 1, 1983, based on, respectively, “the best practicable con-
trol technology currently available” and the “best available technology eco-
nomically achievable”); Toxic Substances Control Act, 15 U.S.C. Sec.
2605(e)(1982) (requiring the EPA to promulgate within six months, after the
effective date of the TSCA, rules governing the disposal and distribution of
polychlorinated biphenyls, PCB’s); Safe Drinking Water Act, 42 U.S.C. Sec.
300g-(a)(1)-(2) (time limitation on establishment of national interim primary
drinking water regulations).
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Administrative law and regulatory politics shifted as Congress
required agencies to base their decisions on more detailed identifica-
tion and evaluation of policy objectives and consequences, and man-
dated more rigorous judicial review to ensure the reasoned elabora-
tion of those decisions. Some federal courts followed the congres-
sional lead by also demanding that agencies provide qualitative com-
parisons of alternative policy options and their consequences.*?

Science-Policy Disputes and Regulatory Complexity

By the 1980s, regulatory rulemaking was well established. It had also
become more procedurally complex and subject to more intrusive
judicial review. But what remains crucial, here, is that these trends
developed out of Congress’s broad mandates for regulating health-
safety and environmental risks. The judicialization of regulatory poli-
tics occurred not primarily because of a judicial usurpation of power.
Rather, it was due to three factors: the enormous growth in federal
regulation dealing with health-safety and the environment; the lack
of consensus on the scientific basis for that regulation; and the domi-
nance of interest group pluralism, which ostensibly posed the danger
of overregulation of regulated interests and outside control of agency
expertise,

More Legislative Mandates and Specification of Agency Action

The sheer growth in the number of agencies devoted to health-safety
and environmental regulation was phenomenal. Congress created
new agencies and greatly increased the number, range, and complex-
ity of the regulatory responsibilities of “older” agencies—such as the
Food and Drug Administration—for regulating health, safety, and
environmental concerns.

13 See, e.g., Natural Resources Defense Council, Inc., v. U.S. Nuclear Regula-
tory Commission, 547 F.2d 633, 645 n. 34 (D.C. Cir. 1976), rev'd. sub. nom.
Vermont Yankee Nuclear Power Corporation v. Natural Resources Defense Council,
435 U.S. 519 (1978); Scientists’ Institute for Public Information, Inc. v. Atomic
Energy Commission, 481 F.2d 1079, 1092 (D.C. Cir. 1973); and discussion in
chapter 5.
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Prior to the mid-1960s there were only five agencies concerned
with health-safety and environmental regulation. Chronologically,
they are: the Packers and Stockyards Administration in the Depart-
ment of Agriculture (DOA) (1916); the Food and Drug Adminis-
tration in the Department of Health and Human Services
(DHHS) (1931); the Agricultural Marketing Service in the DOA
(1937); the Federal Aviation Administration in the Department of
Transportation (DOT) (1948); and the Animal and Plant Inspection
Service in the DOA (1953).

In the following decade, Congress established no less than nine
new agencies devoted to regulating health-safety and the environ-
ment. The new agencies and independent commissions are: the Fed-
eral Highway Administration (1966); the National Highway Traffic
Safety Administration (1970); the Federal Railroad Administration
(1972); the Environmental Protection Agency (1972); the Consumer
Product Safety Commission (1972); the Mining Enforcement and
Safety Administration, in the Department of the Interior (1973); the
Drug Enforcement Administration, in the Department of Justice
(1973); the Occupational Safety and Health Administration, Depart-
ment of Labor (1973); and the Nuclear Regulatory Commission,
based on the old Atomic Energy Commission (1975).

No less dramatic was the simultaneous expansion of congression-
ally delegated responsibilities for regulating health-safety and’envi-
ronmental risks. Eight major federal laws on health and environmen-
tal quality had been enacted prior to 1960. Eleven were passed
between 1960 and 1970, and twenty-three from 1971 to 1980. Figure
4.1 shows the cumulative increase. Appendix A provides a chronolog-
ical list of legislation authorizing health-safety and environmental
regulation.

Congress did not rest with increasing the number of agencies or
statutory bases for health-safety and environmental regulation. It also
increased the complexity of the criteria for regulating risks. Congres-
sional mandates, though, were less than a systematic attempt to secure
what Diver identifies as “comprehensive rationality” in regulatory pol-
itics. Instead, they provided agencies with disparate, cross-cutting,
and overlapping criteria for setting regulatory standards. Appendix
B categorizes the various requirements for agency risk assessment
and management.
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Figure 4.1
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Most statutes require some sort of balancing of the risks and the
costs and/or benefits of alternative standards, though they do not
require rigorous cost/risk/benefit assessments per se.** Yet, the statu-
tory criteria are by no means uniform. Under some statutes—the
Consumer Product Safety Act; the Federal Insecticide, Fungicide and
Rodenticide Act; and the Toxic Substances Control Act—agency ac-
tion is contingent on a threshold determination of “unreasonable
risk.” The vast majority of statutes require less structured assessments
and balancing. In other instances—such as with provisions of the
Occupational Safety and Health Act, and those of the Clean Air and
Clean Water Act—Congress constrained agency discretion by requir-
ing a showing of the “technological feasibility” of the standard
adopted by an agency. By contrast, under the Delaney Clause of the
Food, Drug and Cosmetic Act, no degree of carcinogenic risk is ac-
ceptable; no cost-risk-benefit analysis permitted.

“For a further discussion of cost-risk-benefit analysis, see Office of
Technology Assessment, Assessment of Technologies for Determining Cancer Risks
from the Environment (Washington, D.C.: GPO, 1981), and discussion in chap-
ter 6.
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Increased Agency Rulemaking and Litigation

Congressional expansion of agency responsibilities for health-safety
and environmental regulation vastly increased agency rulemaking
and the number of challenges in the federal courts. The number of
civil suits against the Environmental Protection Agency, for instance,
rose from less than 20 in 1973 to almost 500 in 1978. Challenges to all
administrative actions, moreover, rose 28.8 percent in 1980 from the
previous year and constituted 14.4 percent of the total federal apel-
late caseload. Approximately 22 percent of all administrative appeals
in 1980 involved regulatory action by the Environmental Protection
Agency (10%), the Federal Regulatory Commission (8.3%), the Occu-
pational Safety and Health Administration (2.9%), and the Nuclear
Regulatory Commission (.6%).*

Cures Worse Than Diseases,
Diseases Worse Than Cures: Tris

The controversy surrounding Tris, a fire-retardant sprayed on
babies’ clothing and a suspected carcinogen, illustrates some of the
problems of judicializing regulatory politics. In some respects, the
controversy is unique, even extreme. Yet, in many ways it reflects
broad trends in regulatory politics and the changing relationship be-
tween courts and agencies.

Government regulation of risk sometimes creates new and even
greater risks. In this regard, the Tris controversy is perhaps a classic
example. But, the controversy also reveals the reluctance of agencies
to engage in adversarial-type rulemaking proceedings and the ways in
which litigation strategies have become central to regulatory policy-
making. The controversy, moreover, shows that the judicialization of
the regulatory process does not guarantee against agency capture. To
the contrary, the threat of litigation may be used to coopt agencies

45See Council on Environmental Quality, Report of the Council on Environ-
mental Quality (Washington, D.C.: GPO, 1980); and National Research Coun-
cil, Forecasting the Impact of Legislation on Courts (1980); Administrative Office
of the U.S. Courts, Management Statistics for United States Courts 1980 (Wash-
ington, D.C.: GPO, 1981), at 45—46.
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and produce a kind of regulatory blackmail. The threat of litigation
pushes agencies to establish standards that appear defensible legally,
but not necessarily scientifically.

Creating Controversy: The Risks of Governmental Regulation

Until the early 1970s, about 85 percent of all children’s sleepwear was
made of cotton. After the Federal Flammable Fabrics Act was passed
in 1953, the Department of Commerce developed national flammabil-
ity standards for a variety of consumer products. In 1971, the depart-
ment established standards for children’s sleepwear sizes 0 to 6x.
Three years later, the Consumer Product Safety Commission (CPSC),
having assumed jurisdiction over the area, followed with regulations
for sizes 7 to 14. Under these standards, children’s sleepwear had to
pass a retardancy test developed by the National Bureau of Stan-
dards.

These standards aimed at reducing the risks of burns due to the
flammability of garments. Cotton failed to meet the standards and
chemically treated cotton garments were not well received by consum-
ers. Manufacturers were forced to find other fabrics or chemical
treatments of fabrics that would meet the new standards. They
quickly developed garments made of polyester, acetate, triacetate,
and mixtures of manmade fibers treated with chemicals. The stan-
dards thus created a large market for flame-retardant chemicals like
Tris. Tris became the chemical most widely used because it was rela-
tively inexpensive and there were no ready alternatives until late
1976, when a new product, Antiblaze 19, became available. The pro-
duction of Tris in 1971, estimated at almost 3 million pounds, qua-
drupled within three years and was promoted for use in children’s
sleepwear.

Neither immediately before nor after promulgation of the stan-
dards did agencies or the chemical industry conduct toxicity tests on
chemicals like Tris. In 1973, Dr. E. P. Mazzola of the CPSC’s Bureau
of Biomedical Sciences (the bureau responsible for determining
whether consumer products pose unreasonable toxicological hazards)
proposed a study but it was not funded. In that same year, the Chemi-
cal Selection Work Group of the National Cancer Institute (NCI)
suggested Tris as a candidate for long-term animal laboratory tests. It
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did so because of the chemical structure of Tris, its increased use as a
flame-retardant, and its growing exposure to humans. Still, the CPSC
did not investigate why Tris was placed on the NCI’s list, or even how
much Tris was used in consumer products. The following year, the
NCI began its two-year study of laboratory rodents fed quantities of
Tris.

Scientific Initiative and Bureaucratic Delay

By late 1975, other evidence indicated that Tris was a mutagen and
carcinogen. On October 29, the EPA’s director of the Office of Toxic
Substances informed the acting director of the CPSC that Tris had
been found mutagenic in a new short-term test developed by Dr.
Bruce Ames. Five months later, Dr. Robert Hehir, director of the
CPSC Bureau of Biomedical Sciences, received a telephone call from
Ames, who advised him that he considered Tris to be a carcinogen.
Ames urged the CPSC to ban Tris in consumer products, especially
children’s sleepwear. Children were especially susceptible because of
their wearing Tris-treated garments, and due to the sucking of their
fingers and clothing. The communications were noted, yet the CPSC
took no action. |

Less than a week after Ames’s telephone call, on March 24, 1976,
the Environmental Defense Fund (EDF), a private nonprofit environ-
mental and health-safety interest group, filed a petition requesting
the CPSC to promulgate a rule “requiring a label on sleepwear
[containing Tris] warning consumers of the potential hazard and rec-
ommending that sleepwear be prewashed three times prior to use, a
practice which would reduce, although not eliminate the exposure” to
the risks of Tris (while also reducing the flame-retardancy of the
clothing).*® The petition cited preliminary studies showing that Tris

#6See Environmental Defense Fund, Petition Pursuant to 15 U.S.C. Sec.
2059, To Commence a Proceeding for the Issuance of a Consumer Product Safety Rule
(March 24, 1976); Brief of Springs Mills, Inc., Springs Mills, Inc. v. CPSC, Nos.
77-1969, 77-1970, 4th Cir. Court of Appeals, 1978, at 5; and U.S. Congress,
House of Representatives, Committee on Interstate and Foreign Commerce,
95th Cong., 2d Sess., Consumer Product Safety Commission’s Regulation of Tris:
The Need for an Effective Chronic Hazards Program (Washington, D.C.: GPO,
1978) {hereafter cited as Regulation of Tris].
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was absorbed through the skin of rodents and that large amounts of
Tris could be found on fabrics and ingested by children chewing on
their sleepwear.

Staff at the CPSC evaluated the EDF petition during the summer
and fall of 1976. In July, the commission received a memorandum
from the principal Tris manufacturer, the Michigan Chemical Com-
pany, challenging the EDF’s view of the potential hazards of Tris-
treated garments. Although the CPSC did not publicly respond to the
Michigan Chemical Company, an internal staff review rejected as
“scientifically unmerited” the company’s claim that “Tris does not
pose a mutagenic or carcinogenic hazard.”*’

Because the CPSC did not publicly indicate that it doubted the
industry’s data and safety claims for Tris, manufacturers were una-
ware of the possibility of a ban on Tris. The EDF was unaware that
the commission had begun to seriously consider banning Tris. And,
most important, the public was unaware of the potential health risks
of Tris-treated sleepwear.

Litigation Blackmail and the Ban on Tris

Six months after filing its petition, the EDF requested expedited con-
sideration of its petition. Almost three months more passed before
the CPSC secretary, Sadye E. Dunn, responded. She informed the
EDF that Chairman S. John Byington had requested early reports on
the NCI studies and that there would be no action until they were
available. In October, the CPSC also received information from the
FDA that other short-term tests suggested that Tris was a possible
carcinogen. A month later, after reviewing these studies, Dr. Joseph
McLaughlin of the CPSC Bureau of Biomedical Sciences wrote his
director that “children’s sleepwear containing Tris cannot be consid-
ered safe based on all the data now available.” Director Robert Hehir,
however, rejected the recommendation, apparently because the NCI
studies had not yet been completed. He asked McLaughlin to revise
his Tris evaluation.

The controversy over Tris grew and attracted publicity. In the
January 1977 issue of Science magazine, Arlene Blum and Bruce

#7Quoted, Congress, Regulation of Tris, id., at 10.
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Ames published an article concluding that Tris was a mutagen and
that “the risk of cancer [due to exposure to flame-retardants on sleep-
wear] might be very much higher than the risk from being burned.”*?
The CPSC was also under political attack both for having promul-
gated too many safety standards and for failing to move quickly to
regulate products under the Flammable Fabrics Act.*®

A month after the Blum and Ames article was published, the
CPSC received the preliminary data from the NCI two-year study. It
indicated that Tris was a carcinogen in rodents. Four days later, Dr.
Robert Harris and the EDF filed another petition. This time, based on
the NCI study and Ames’s research, they asked the CPSC to ban Tris-
treated sleepwear as an “imminent hazard to the public health” under
the Federal Hazardous Substances Act.’® The EDF pointed out that
the CPSC had at least two alternatives in banning Tris. The CPSC
could file lawsuits against the manufacturers of Tris-treated garments
in federal courts upon its finding that such garments pose an “immi-
nently hazardous consumer product,” or it could undertake rulemak-
ing proceedings and promulgate a rule banning Tris-treated prod-
ucts.

Sadye Dunn received another letter from the EDF eight days
later, on February 16, 1977. The EDF meant to show that it meant
business, but it also wanted to advise the CPSC how to move expedi-
tiously in banning Tris. The letter emphasized that there was already
a sufficient basis for finding Tris to be an “imminent hazard to public
health.” The EDF pointed out that courts had held “that chemicals
that are shown to be carcinogenic in animals can be presumed to be
carcinogenic in humans.” To buttress its position, the letter quoted at
length from another EDF case, Environmental Defense Fund v. Environ-
mental Protection Agency (1975). There, the Court of Appeals for the
District of Columbia Circuit had held that “although extrapolation of
data from mice to men may be quantitatively imprecise, it is sufficient

48 A, Blum and B. Ames, “Flame-Retardant Additives as Possible Cancer
Hazards,” 195 Science 17 (January 7, 1977), at 21.

*9See Government Accounting Office, Improvements Needed in Administer-
ing the Flammable Fabrics Act (Washington, D.C.: GAO, 1978).

5 Environmental Defense Fund, Petition to Ban the Sale of Tris-treated
Wearing Apparel, February 8, 1977.
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to establish a ‘substantial likelihood’ that harm will result and justify
an agency’s regulation.”®!

The EDF then laid out the procedural avenues that the CPSC
might take (and the basic choice that the commission ultimately had to
make). If the CPSC agreed that Tris was a “hazardous substance,” it
could immediately ban all Tris-treated products under a section of
the Federal Hazardous Substances Act that governs products in-
tended for use by or accessible to children. Alternatively, under an-
other section of the act, governing “hazardous substances” intended
for the household, the CPSC would have to give manufacturers and
other interested parties the opportunity to file objections to the ban,
as well as to request a public hearing. The latter option was procedur-
ally more complex and possibly more fair. But, it also entailed greater
delay.

The EDF sent another letter on March 3, 1977, reaffirming its
position that the CPSC should immediately ban Tris. The letter
ended with the not-so-subtle threat of lawsuit to force the action:

Because of the short time frame now facing the Commission and
the extensive delay which has already taken place, EDF now feels it is
essential that deadlines be established for Commission action on this
issue. . . . EDF must be prepared to take additional legal action if
immediate action is not taken by the Commission on our petitions.
Consequently, we are hereby notifying the Commission that if no deci-
sion is reached on the question of whether Tris is a “hazardous sub-
stance” by March 15, 1977, EDF will be forced to conclude that no
action to act constitutes a denial of our petition. Should no action be
forthcoming by this date, EDF intends to pursue whatever legal reme-
dies may be available to it to require the Commission to assume its
statutory responsibility. . . . [W]e are fully prepared to press our case
before the courts.*

Members of the CPSC and its staff subsequently met several
times with EDF personnel, including Robert J. Rauch, EDF’s chief

5! Letter to Sadye Dunn, February 16, 1977, quoting at page 3 Environ-
mental Defense Fund v. Environmental Protection Agency, 510 F.2d 1292, 1299
(1975). (Obtained by the author through the Freedom of Information Act.)

52 Letter to Sadye Dunn, March 3, 1977, at page 5. (Obtained by the
author through the Freedom of Information Act.)
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counsel. At one meeting on March 8, Harris and Rauch admitted that
“there is no correct way of extrapolating from high doses to low doses
or from animals to humans.” The scientific basis for banning Tris, like
other health-safety and environmental regulations, was far from clear
and open to attack.

“What the issue boils down to,” they insisted, “is balancing the
need for additional information and therefore additional certainty
against the potential risk. . . .” Commissioner R. David Pittle agreed.
In his view, the CPSC must “take regulatory action that is precaution-
ary in nature . . . [even] on the basis of a record that is not entirely
conclusive as to the causality” of a substance. He concluded that
“where a substance has been demonstrated to be carcinogenic in test
animals, we must assume it will be carcinogenic in humans.” Commis-
sioner Lawrence Kushner, however, was alive to the burdens on
manufacturers and those that the commission would carry in defend-
ing its decision in the courts. He favored obtaining more informa-
tion—information that “is likely to withstand or will help us withstand
whatever challenge I am sure will come.” Chairman Byington agreed,
though he was less sanguine about the threat of litigation. The com-
mission needed time. The EDF’s attorney Rauch would not back
down. He was not trying to be “arbitrary . . . [but] to protect ourselves
and the public we have to begin to move.”*?

Less than two weeks later, on March 23, the EDF filed a lawsuit in
district court seeking an immediate ban on the sale of all Tris-treated
garments.54 A few days later, the CPSC received a letter from the
American Apparel Manufacturers Association. They wanted an op-
portunity to discuss possible action relating to Tris-treated garments.
At an informal meeting on March 31, without advance notice to other
interested parties, representatives met with the CPSC and discussed
the possible ramifications of a ban.

The CPSC took no formal action on the EDF’s February 9 peti-
tion until April 7, 1977. It then decided to promulgate a ruling that

53 Transcript of meeting on March 8, 1977, at pages 6, 14, 21-22, 24, and
49-50. (Obtained by the author through the Freedom of Information Act.)

54 Environmental Defense Fund et al. v. Consumer Product Safety Commission,

Civil No. 77-517 (D.D.C. filed March 23, 1977).
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banned children’s sleepwear containing Tris as hazardous substances
under the Federal Hazardous Substances Act.?®

Due to the mounting pressure from the EDF, the CPSC resolved
to move as quickly as possible with an interpretative ruling, rather
than undertaking rulemaking procedures. The ban on Tris was
neither complete nor absolute, however. It did not apply to unfin-
ished fabric in mills or to that not yet delivered to cutters and sewers,
though it covered uncut fabric for sale in retail stores directly to
consumers. The CPSC also exempted children’s garments that had
already been washed. It did so on the theory that washing substan-
tially reduced the risks, despite reports to the contrary by Harris and
Ames.

The CPSC anticipated legal challenges. It had failed to afford
interested parties any opportunity for a hearing and to rebut the
scientific basis for banning Tris. Perhaps more important, the com-
mission did not allow interested parties to present their views on the
kind of ban that should be issued and the economic consequences for
the clothing industry.

The issue of access was discussed extensively on April 4 at a
closed meeting of the CPSC. It arose out of the problem of how far
the commission should go with a ban—to the producers of Tris, tex-
tile manufacturers, cutters and sewers of garments, distributors, re-
tailers, or simply the consumers. Some group along that line of com-
merce had to assume the economic losses of the ban. If they were not
afforded an opportunity to present their views, they would surely
challenge the ban. Commissioner Barbara Franklin put the matter
bluntly:

It is just an unfairness, John [Byington], in this whole situation that
is inherent in it. You’ve got an apparel manufacturer who simply made
sleepwear [with Tris-treated fabric] and is going to end up having to eat
the whole thing when, in fact, it goes back to a chemical that was used,
that wasn’t tested because nobody thought of testing chemicals then.

% Consumer Product Safety Commission, “Children’s Wearing Apparel
Containing Tris: Interpretation as Banned Hazardous Substances,” 42 Fed-
eral Register 18850 (April 8, 1977).
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However, Byington countered that they should not “start mucking
around in where the economic burden is going to get picked up.”
Anyway, he added, “the courts are going to end up deciding at what
point in time or at what place in the chain this burden is going to get
placed.” The staff agreed and pressed for an interpretative ruling,
along the lines earlier suggested by the EDF.5%

What is striking about this penultimate meeting is how little con-
cern there was for the scientific basis for the ban on Tris. Indeed,
there was little understanding of the actual risks, particularly of those
garments that had already been washed. If the risk of Tris was as
great as Ames and the EDF claimed, the CPSC should have recalled
all sleepwear in use. Estimates of the risks by CPSC staff, however,
varied by a factor of 100 to 200 times lower than that reported by
Ames and the EDF. Commissioner Pittle expressed his frustration
quite frankly: “I read [Ames’s report] and I can’t decide whether it
makes any sense or not.”%’

The scientific basis for regulation was far from clear and the
degree of risk almost completely a matter of guesswork. The main
issue had become one of legal strategy. “There is [sic] going to be two
types of lawsuits,” Byington observed, “one against us if we bend [and
delay in order to get additional information on the risks of Tris and
the economic costs of different kinds of bans], and then the lawsuits
[from manufacturers, cutters and sewers, and others] are going to be
against us to try to stop or slow down or limit what we do.”%®

Defending and Changing Regulatory Strategies

The same day that the CPSC announced its decision, the EDF
amended its March 23 lawsuit to force “the repurchase of Tris-treated
products sold to consumers prior to April 8 and already washed, and
also seeking Commission action on adult Tris-treated wearing ap-
parel.” EDF’s action was only the first of numerous challenges in the
following months.

% Transcript of meeting on April 4, 1977, at pages 21-22. (Obtained by
the author through the Freedom of Information Act.)

571d. at 71.
581d. at 27.
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The American Manufacturing Association (AMA) filed a suit
contending that the ban improperly placed the entire economic bur-
den for repurchase of Tris-treated garments on manufacturers. It
argued that the ban should extend to all Tris-treated fabric, fiber, and
yarn used in or intended for use in children’s clothing. On May 3, a
federal district court held that the CPSC acted arbitrarily and capri-
ciously in too narrowly defining “banned hazardous substances” in its
ruling on Tris-treated clothing. The CPSC had placed the entire eco-
nomic burden on manufacturers, and the court ruled that the ban had
to include all fabric, yarn, or fiber containing Tris that was used or
intended for use in children’s apparel.

In response to the court’s ruling (and indeed on the basis of it,
rather than on its own authority), the CPSC amended its original
ruling on May 5, 1977. It now ordered an extention of the ban to
include all Tris-treated fabric, yarn, or fiber used in children’s ap-
parel.®®

The CPSC’s action generated more controversy. The Court of
Appeals for the District of Columbia Circuit subsequently vacated the
lower court’s decision. That court also ordered the commission to
promptly explain its own authority and basis for banning Tris. Not
until June 1, 1977, did the CPSC publish its explanation for expand-
ing the ban to all uncut Tris-treated fabric. Then, the commission
offered this justification for its earlier ban:

There were other important reasons, besides washing by consum-
ers, why the Commission framed its ban in the manner it did. These
include the massive marketplace disruption that such a ban would un-
doubtedly involve; the increased and needless anguish that the parents
of children who have been exposed to the washed clothing and fabric
would feel; and the practical difficulties associated with tracing and
repurchasing approximately 120 million items that are years old and
often lacking identifying labels.

It went on to explain why it had not engaged in rulemaking proceed-

ings that would have allowed interested parties to contest the scientific
evidence and comment on the scope of any ban:

5942 Federal Register 22878 (1977).
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If the Commission had any uncertainty about whether the TRIS
products were hazardous substances, it would have conducted a rule-
making procedure. . . . The Commission found, however, that the
evidence supporting the risk of illness presented by TRIS products is
overwhelming. The two-year NCI feeding study shows the potency of
TRIS as a carcinogen in animals. The strong link between animal car-
cinogens and human carcinogens is supported by numerous au-
thorities.®

The CPSC had again sought a legally defensible position, and
one that bore little relation to the scientific evidence or the commis-
sion’s understanding of that evidence at the time it issued its original
ban. Less than a month later, Philip Abelson, editor of Science maga-
zine, published an editorial supporting the Tris ban yet pointing out
that its scientific basis remained far from established.

On the basis of the data available in May 1977, the hazards for
humans of wearing Tris-treated garments are unknown. The hazards
could be quite negligible. They might be enormous. Narrowing such a
gap quickly will not be easy. There are too many unknown factors, such
as the carcinogenicity of Tris for humans. We may have to wait the
passage of years to observe whether the incidence of kidney cancer
remains unchanged or increases. And if there is an increase, we could
not be certain of its causes, for other agents might be responsible.®!

The extension of the ban invited litigation that ultimately under-
cut the CPSC’s legal justification for its action. A principal supplier of
children’s sleepwear, Springs Mills, Inc., attacked the commission on
both substantive and procedural grounds. The main argument, how-
ever, was that the commission’s failure to undertake rulemaking pro-
ceedings was a denial of due process under the Fourteenth Amend-
ment of the Constitution. A federal district court agreed, in Springs
Mills, Inc. v. Consumer Product Safety Commission (1977). The commis-
sion should have undertaken rulemaking proceedings rather than
simply announce its ban as an interpretative rule.®® After quoting

5042 Federal Register 28059 (1977).
51 Editorial, “The Tris Controversy,” 197 Science (July 8, 1977).

82 Springs Mills, Inc. v. Consumer Product Safety Commission, 434 F. Supp. 416
(1977).
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from an earlier ruling in Pactra Industries v. Consumer Product Safety
Commission (1977), in which the CPSC had also “attempted to avoid
due process by bypassing the rule-making provisions of the Food,
Drug and Cosmetic Act,”®® the court overturned the ban and forbade
the commission from enforcing it against “any party, any article, fab-
ric, yarn, or fiber.”

The CPSC formally withdrew its ban on December 6, 1977.5* At
the same time, however, it substituted a policy statement reiterating
its original position and asserting that it did not interpret Springs Mills
to preclude enforcement proceedings in federal courts in order to get
companies to comply with its view of Tris as a hazardous substance.

In the following year, the CPSC initiated eight such lawsuits.®® In
one of these, United States v. Articles of Hazardous Substances (1978), the
owner of seized garments challenged the commission’s actions on
basically the same grounds as those accepted by the district court in
Springs Mills. This time, the Court of Appeals for the Fourth Circuit
was more sympathetic to the CPSC. It held that the commission had
alternative ways of regulating hazardous substances under its au-
thorizing legislation. In the appellate court’s view:

From our examination of the statutory structure, it appears that
the Commission may proceed against a substance by regulation pur-
suant to its rule-making authority, or may go directly to court upon its
allegation that the goods or substances meet the statutory definition [of
a hazardous substance] under Section 1261(q)(1)(A).66

After Articles of Hazardous Substances, the CPSC continued to en-
force its position in litigation against those few companies that per-
sisted in selling Tris-treated garments. Despite congressional criticism
of its delay in regulating Tris and related hazardous substances, the
CPSC never engaged in rulemaking proceedings to meet the objec-

83 Pactra Industries, Inc. v. Consumer Product Safety Commission, 555 F.2d 677
(9th Cir. 1977).

6442 Federal Register 61593 (1977).

65See U.S. Product Safety Commission, Annual Report, Fiscal Year 1977
(Washington, D.C.: GPO, 1978), at 36.

56 United States v. Articles of Hazardous Substances, 588 F.2d 39, 42 (1978).
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tions in Springs Mills. In 1981 the CPSC released a study concluding
that “the risk of contracting cancer from wearing children’s pajamas
treated with Tris is seven times greater than previously thought.”%’
But, again, like its other studies, this one was not subject to scientific
or public review and comment. Many of the legal and scientific issues
underlying the Tris ban thus remain unresolved.

Beyond CPSC’s Ban

The handling of Tris was typical of the CPSC and in some respects
atypical of that of other agencies. After the Tris controversy, the
CPSC remained under attack from Congress and, later, the Reagan
administration, which wanted to eliminate it. In its regulation of Tris
and other suspected carcinogens, the commission invited criticism by
assuming a reactive posture to hazards identified by others. It is fair to
say, along with former FDA general counsel Richard Merrill, that
“the CPSC has not played a decisive role in regulating potential car-
cinogens.”®®

Unlike other agencies, the CPSC rarely systematically analyzed
the costs and benefits of its regulations. It infrequently developed
adequate risk assessments, and generally tried to find ways to get
around formal rulemaking proceedings; this in turn contributed to its
vulnerability to litigation and political attack. When in 1981 Congress
decided to reauthorize the CPSC, it addressed some of these prob-
lems by amending the Consumer Product Safety Act. The commis-
sion now must give advance notice of any proposed rulemaking to
ban hazardous substances. It must obtain an advisory report from a
Chronic Hazard Advisory Panel (composed of scientists nominated by
the National Academy of Sciences) on the carcinogenic risks of any
substance it plans to regulate. It must also conclude that voluntary
industry standards will not eliminate the risks posed by hazardous
substances and that its rules have a “reasonable relationship” to the
costs of regulation. Finally, it must impose the least burdensome re-
quirements necessary to manage the risks.

67See 5 Chem. Reg. Rep. (BNA) 300 (1981).

8 R. Merrill, “CPSC Regulation of Cancer Risks in Consumer Products:
1972—1981,” 67 Virginia Law Review 1261 (1981), 1360.
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The Tris controversy illustrates some broad trends in the regula-
tory politics of managing health-safety and environmental risks. Like
most agencies, the CPSC faced large scientific uncertainties in regulat-
ing suspected carcinogens. To a great degree, agencies must base
their regulations on unfolding (and uncertain) scientific evidence.
Because of the threat of legal challenges, they therefore adopt legally
defensible strategies. Indeed, legal strategies often become more im-
portant than the scientific basis for regulation.

The office of legal counsel in agencies has inexorably come to
have more influence than scientific experts on the final formulation of
regulations. That is to say that technical experts within an agency may
still have the first word, but legal staff now more often than not have
the last word on regulations.

The CPSC’s ban on Tris also shows how agencies can be coopted
by special interest groups threatening lawsuits over regulatory action
and inaction. The relationship between the EDF and the CPSC and
the later attack by manufacturers of Tris-treated products reveal
other trends as well. They are rooted in our decentralized judicial and
political system.

The decentralized structure of the federal judiciary promotes the
disjointed development of regulatory policy. Political scientist Shep
Melnick has shown this in a study of the interaction of federal courts
and the EPA under the Clean Air Act.®® As in disputes over the Clean
Air Act and in the Tris controversy, the EDF and other environmen-
tal groups focus on lobbying (and threatening litigation against) agen-
cies in order to get favorable regulatory standards. By contrast, reg-
ulated industries, like Springs Mills and the AMA, tend to take a
defense posture. They tend to challenge the enforcement of those
standards in federal district courts.

These litigation strategies tend to pay off for interest groups. In
Springs Mulls, and as Melnick found more generally under the Clean
Air Act, federal district courts tend to be more responsive to regu-
lated interests and to limit enforcement of agency standards. By con-

59R. S. Melnick, Regulation and the Courts: The Case of the Clean Air Act
{Washington, D.C.: Brookings Institution, 1983); and “The Politics of Part-
nership,” in C. Wise and D. M. O’Brien, Law and Public Affairs, Special Issue,
45 Public Administration Review 641 (1985).
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trast, appellate courts, as in the Fourth Circuit Court of Appeals
decision in Hazardous Products, tend to be more supportive of agency
regulations.

As a result, although courts provide a forum for the representa-
tion of interest groups in regulatory politics, the decentralized struc-
ture of the judiciary promotes delay and inefficiency, as well as works
against the development of a coherent and unified regulatory policy.

The Costs of Judicializing Regulatory Politics

The Tris controversy underscores the central concern of what process
is due. The episode makes clear the importance of opportunities for
parties to contest the basis for and scope of proposed regulations. On
the one hand, the CPSC’s failure to engage in a formal rulemaking
process invited invalidation of its regulation. On the other hand, the
CPSC’s decision to announce an interpretative ban reflects agency
opposition to the judicialization of the administrative process and
their increasing vulnerability to judicial review. The CPSC paid the
price of trying to avoid the delays encountered by other agencies
when undertaking more formal rulemaking proceedings. But, per-
haps, the ultimate lesson of the Tris controversy is that there are
considerable costs to judicializing regulatory politics, regardless of
whether agencies undertake an end run around formal rulemaking
proceedings.

The costs are threefold: diminishing reliance on administrative
discretion and expertise; undermining agency legitimacy; and regula-
tory inefficiency.

Agency Discretion and Expertise in Rulemaking

Agencies are so far down the road toward judicialized rulemaking
proceedings that the history and purposes of administrative rulemak-
ing have been all but lost sight of. When reporting on the enactment
of the APA, the Senate Committee on the Judiciary endorsed rule-
making as an efficient mechanism for establishing regulatory policy.
Rulemaking was desirable “because [it] involve[s] subject matter de-
manding judgment based on technical knowledge and experience.”
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The rulemaking process was basically “for the education of the ad-
ministrator.” Public participation was deemed “essential [not to the
fairness of a regulation per se but rather] in order to permit adminis-
trative agencies to inform themselves.””°

The rulemaking process was designed to broaden the infor-
mation base, and thereby enhance the accuracy of the factual basis
for regulations. By comparison, administrative adjudications were
deemed necessary for ensuring fairness in the application of regula-
tory standards. Under the APA, agencies were to enjoy flexibility in
conducting rulemaking proceedings—the process for setting rather
than applying regulatory standards. Agencies were also to be accorded
Jjudicial deference—“undetailed review”—due to their technical ex-
pertise and because in the “realms of economic, environmental and
energy regulation, the policy disputes are too sharp, the technological
considerations too complex, the interests affected too numerous, and
the missions too urgent for agencies to rely on the ponderous work-
ings of adjudication.””!

The judicialization of the rulemaking process thus registers both
a distrust of administrative expertise and an acknowledgment of the
uncertainties underlying the regulation of risk. In other words, as the
factual basis for regulatory policy was judicially and politically per-
ceived to become more complex and controversial, Congress and the
courts imposed more adjudicatory requirements on agency rulemak-
ing. They did so in order to ensure the ventilation—if not resolu-
tion—of those disputes prior to the promulgation of regulatory stan-
dards.

But that, of course, undercuts the APA’s basic dichotomy be-
tween the function of rulemaking and that of administrative adjudica-
tion. Even if agencies follow more formal rulemaking procedures,
there is now a greater possibility that some dissatisfied interest group
will challenge regulations in the courts. If agencies try to avoid more
procedurally complex rulemaking, as in the Tris controversy, then
they face certain litigation and possible judicial invalidation of their

" Congress, Legislative History of the APA, supra note 13, at 20 and 39;
and Attorney General’s Final Report, supra note 13, at 26-35.

71Attomey General’s Final Report, supra note 13, at 116-117.
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regulations. Administrative discretion and expertise are diminished in
either event.

Judicial Oversight and Administrative Legitimacy

Heightened judicial review undercuts the legitimacy of agency deci-
sions in the sense that they are not considered final until one or more
courts have passed muster. Reviewing courts now demand agencies to
establish a “framework for principled decisionmaking” so as to facili-
tate a “hard look” at the scientific assumptions and evidence support-
ing regulatory standards.”?> The demand for principled administra-
tive decision making requires agencies to establish a coherent and
usable (that is, judicially reviewable) record of their decision-making
processes. All relevant materials must be placed in a rulemaking rec-
ord, and agencies must give interested parties the opportunity to
respond to the factual, technical, and theoretical bases for their regu-
lations. The administrative record, in short, must evidence “a thor-
ough ventilation of the [scientific and normative] issues” so that
judges may scrutinize and assess the rationality of administrative de-
cisions.”

Just as the APA’s dichotomy between administrative rulemaking
and adjudication collapsed, so has its distinction between undetailed
Jjudicial review of agency rulemaking—based on the “arbitrary and
capricious” standard—and the more rigorous review under the “sub-
stantial evidence” standard.” The Court of Appeals for the District of
Columbia Circuit thus has proclaimed an “emerging consensus of the

728ee Environmental Defense Fund, Inc. v. Ruckelshaus, 439 F.2d 584, 598
(D.C. Cir. 1971); and Portland Cement Association v. Ruckelshaus, 486 F.2d 375,
394 (D.C. Cir. 1973), cert. denied, 417 U.S. 921 (1974).

3 Natural Resources Defense Council v. U.S. Nuclear Regulatory Commission,
547 F.2d 633, 644 (D.C. Cir. 1976). See also Aqua Slide ‘N’ Dive Corp. v.
Consumer Product Safety Commission, 569 F.2d 831, 837-838 (5th Cir. 1978);
Texas v. EPA, 499 F.2d 289, 297 (5th Cir. 1974). Some courts have suggested
that the use of nonrecord material may be grounds for remanding an agen-
cy’s decision. See Dry Color Manufacturers’ Ass'n v. Department of Labor, 486
F.2d 98, 103—105 (3d Cir. 1978). They have also limited agencies’ ex parte
communications, see Home Box Office, Inc. v. FCC, 567 F.2d 9, 51-57 (D.C.
Cir. 1977). But, see also Sierra Club v. Costle, 657 F.2d 298, 396—410 (D.C. Cir.
1981).

See 5 U.S.C. Sec. 706(2)(A)(E)(1982).
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Courts of Appeals that the distinction between the arbitrary and ca-
pricious standard and substantial evidence review is largely seman-
tic.””®

Agencies now carry the burden of a reasoned elaboration of the
basis for their regulatory decisions. That at a minimum requires them
to state clearly their scientific and technological assumptions; reveal
the data, methodology, and literature on which they relied; explain
their rejection of alternative theories and technological options; and,
finally, articulate their rationales for setting particular regulatory
standards in a manner that permits public comment and judicial
scrutiny.”®

But, by rendering the APA anachronistic, agencies are confined
and checked at the expense of their own legitimacy in regulatory
politics. As litigation plays a more critical role in regulatory politics,
agencies must defend all major regulatory (and deregulatory) actions
in the courts. Judicial supervision increases the vulnerability of
agency rules, and the legitimacy of agencies inexorably wanes when
their regulations are contingent on the judicial imprimatur.

Agency Deilay and Inefficiency

The judicialization of the administrative process also contributes to
inordinate delays and inefficiencies. These problems have been well
documented.”” Under the hybrid rulemaking procedures specified in
the Magnuson-Moss Warranty-Federal Trade Commission Improve-
ment Act, for instance, the FTC completed by 1980 only four of the
nineteen rulemaking proceedings initiated during the previous five

75 Pacific Legal Foundation v. Department of Transportation, 593 F.2d 1358,
1343 n. 35 (1979).

$See Portland Cement Association v. Ruckelshaus, 486 F.2d 375 (D.C.
Cir. 1973); Amoco Oil Co. v. EPA, 501 F.2d 722, 738-739 (D.C. Cir. 1974);
American Petroleum Institute v. Costle, 609 F.2d 20 (D.C. Cir. 1981); Lead Indus-
tries, Association v. EPA, 627 F.2d 416 (D.C. Cir. 1980); National Lime Ass’n v.
EPA, 627 F.2d 416 (D.C. Cir. 1980).

" See, e.g., Administrative Conference of the United States, Time Limits
on Agency Actions, 1 C.F.R. Sec. 305.78-3; Congress, House of Representa-
tives, Committee on Interstate and Foreign Commerce, 94th Cong., 2d Sess,
Federal Regulation and Regulatory Reform (Washington, D.C.: GPO, 1976), at
195—-242,
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years, and estimates that future regulations will “take four to five
years to complete” at a cost in excess of $1 million each. Likewise, the
CPSC found its hybrid rulemaking procedures cumbersome and its
final rules still subject to judicial attack.”®

Regulatory delay and inefficiency are particularly acute in the reg-
ulation of carcinogenic substances. The OSHA, despite promulgating
extensive (if not also excessive) safety regulations in its initial seven
years, completed standards for only fifteen relatively rare carcinogens
by 1980. Similarly, under both the Clean Air Act and the Toxic Sub-
stances Control Act, authorizing regulation of some 55,000 poten-
tially hazardous substances, the EPA was slow to regulate carcino-
genic substances. Appendix C shows the substances that have been
regulated as carcinogens under federal legislation.”®

Inefficiency, to be sure, arises from the interplay of many factors
both internal and external to particular agencies; such as organiza-
tional structure, fiscal and technical resources, and the shifting polit-
ical environment. Some agencies had start-up difficulties and con-
tinue to have problems in locating, maintaining, and funding key
personnel for conducting risk assessments. All agencies experience
some delay in regulating suspected carcinogens because of difficulties
in generating the information base for such regulation. Scientific data
are rarely readily available and conclusive. More often the informa-
tion available, as in the Tris controversy, is indefinite and uncertain.
Occasionally, needed data are only theoretically obtainable, and not
infrequently the most definitive data (on human exposure, for ex-
ample) are both unavailable and unobtainable.

As much as these factors contribute to regulatory delay, they also

8See B. Boer, M. Bowers, D. Edleman, C. Cartwright, and H. Toin,
Phase II, Report of the Trade Regulation Rulemaking Procedures of the FTC 73-75
(Report to the Administrative Conference of the United States 1980); and see
Aqua Slide ‘N’ Dive Corp. v. Consumer Product Safety Commission, 569 F.2d 831
(5th Cir. 1978); D. D. Bean & Sons v. CPSC, 574 F.2d 643 (1st Cir. 1978); and
Southland Mower Corp. v. CPSC, 619 F.2d 499 (5th Cir. 1980).

" General Accounting Office, Delays in Setting Workplace Standards for
Cancer-Causing and Other Dangerous Substances (Washington, D.C.: GAO,
1977); Office of Technology Assessment, supra note 44, at 205-208; General
Accounting Office, EPA Slow in Controlling PCBs (Washington, D.C.: GAO,
1981); and General Accounting Office, EPA Is Slow to Carry Out Its Respon-
sibilities to Control Harmful Chemicals (Washington, D.C.: GAO, 1930).
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bear on agencies’ spending vast resources to establish relatively high
standards for a few substances, while leaving the overwhelming num-
ber unregulated. Because of the high information costs and the legal
vulnerability of health-safety and environmental regulations, agencies
devote their limited resources to a few suspected substances that they
may regulate in legally defensible ways. Hence, the overregulation of
a few toxic substances leads to the underregulation of many others.®°

Delay and inefficiency in turn further widen debate over the
benefits and cost-effectiveness of regulating risk. The cost of regulat-
ing health and environmental risks has been substantial. In large part,
this is due to the procedural complexity of rulemaking and to the
difficulties of achieving consensus on the basis for regulatory stan-
dards. OSHA and the EPA, for example, spent an estimated total of
$2,132,800 on rulemaking in formulating their standards for vinyl
chloride. The estimated cost for industrial compliance with the
OSHA and EPA standards has been calculated at $102.6 million and
$152.8 million, respectively. More generally, the Council on Environ-
mental Quality estimates that in 1979 the nation spent $136.9 billion
to comply with federal environmental protection regulations, or ap-
proximately 1.5 percent of the gross national product.

Debate over the wisdom of such regulation is further fueled by
the costs of extensive formal rulemaking proceedings. The total cost
of OSHA’s initial seven carcinogen regulations, for instance, has been
estimated at $96 million each. The average cost per cancer death
averted by various OSHA standards, furthermore, has been esti-
mated at $20.2 million for its arsenic standard, $18.9 million for
benzene and $4.5 and $3.5 million, respectively, for coke-oven emis-
sions and acrylonitrile. For many economists and regulatory reform-
ers, the cost-effectiveness and the net benefits simply do not justify
present regulatory strategies for setting relatively high standards for a
few substances via a lengthy rulemaking process.®’

Regulatory delay and inefficiency remain fundamentally related

80For a further discussion of this point, see J. Mendeloff, “Does Overreg-
ulation Cause Underregulation?,” Regulation 47 (1981).
81See Commission on Federal Paperwork, supra note 15, at 85-110;

Council on Environmental Quality, supra note 45, at 387-400; and P. John-
son, “The Perils of Risk Avoidance,” Regulation 15 (1980).
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to the dilemma of agencies—especially the OSHA, the EPA, and the
CPSC—endeavoring to establish a record of scientific evidence that
will survive judicial scrutiny. Adjudicatory-type proceedings prolong
the rulemaking process and generate an extraordinary amount of
paperwork. For instance, OSHA’s rulemaking proceedings for the
regulation of vinyl chloride generated over 600 written comments,
with more than 200 separate oral and written submissions. The final
record exceeded 4,000 pages; it was surpassed by the EPA’s record
for its vinyl chloride standard, which contained over 5,000 pages.®?

More formalized and procedurally complex rulemaking, how-
ever, eliminates neither scientific uncertainties nor the normative-
political choices inherent in health-safety and environmental regula-
tion. What the attorney general’s final report on the APA recognized
in 1947, numerous independent and presidential study commissions
have since come to acknowledge, namely, that in the area of health-
safety and environmental regulation, agencies should be permitted to
use more flexible, less formal rulemaking procedures.83

Science-Policy Disputes
and the Judicial/Administrative Partnership

The judicialization of the administrative process rests on the miscon-
ception that science-policy disputes center on purely scientific con-
troversies. Only a small percentage of those disputes, however, actu-
ally appears to involve disagreements of a purely scientific nature.
Those disputes, moreover, are exceedingly narrow and marginally
related to determining the course of most regulatory strategies.
The principal source of contention involves essentially norma-
tive, political judgments that must be made in the absence of complete
scientific evidence. Even when ostensibly adequate evidence exists,
regulatory decisions inevitably register basic political judgments.
Commentators such as Robert Crandall and Lester Lave of the
Brookings Institution correctly point out that scientific evidence itself

82 Commission on Federal Paperwork, supra note 15, at 91.
83 See Commission of Federal Paperwork, supra note 15.
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cannot be the determining factor in health-safety and environmental
regulation. They nonetheless misleadingly suggest that scientific un-
certainties necessarily undermine the legitimacy of agency regula-
tions. “The difficulty,” in their words, “is not that science has nothing
to offer; rather it is that science is not perceived as helpful because it is
inconclusive.”® Yet, most regulations do not depend on (and it would
be unrealistic to expect) complete scientific certainty.

Regulatory decisions are political decisions, based on agency ex-
pertise, negotiations, and compromises. As the Court of Appeals for
the District of Columbia Circuit put it, “a rulemaking agency neces-
sarily deals less with ‘evidentiary’ disputes than with normative con-
flicts, projections, differing assessments of possible risks, and the
like.”®® Steven Jellnick, a former assistant administrator for toxic sub-
stances at the EPA, likewise observes that most regulations “must be
established without direct evidence linking the substance with its po-
tential victims: in other words, in the absence of certainty.”®® Richard
Cooper, chief counsel for the FDA, similarly notes that “agencies have
no alternative but to make fundamental value judgments as best they
can,” even when there are ample data on the effects of different levels
of carcinogenic exposure.®’

If the actual number of purely scientific factual disputes is rela-
tively small, and health-safety and environmental regulations register
fundamentally political decisions based on imperfect scientific evi-
dence, then the trends toward greater procedural complexity and
heightened judicial review of agency rulemaking are problematic and
paradoxical. In precisely these areas of regulation there exists a
greater need for flexibility and deference to agency discretion and

expertise in developing, negotiating, and setting regulatory stan-
dards.

84R. Crandall and L. Lave, eds., The Scientific Basis of Health and Safety
Regulation (Washington, D.C.: Brookings Institution, 1981), at 14-17.

85 Amoco Oil Co. v. EPA, 501 F.2d 722, 735 (D.C. Cir. 1974).

83, Jellnick, “Risk/Benefit Regulation: A Necessary Luxury” (Address at
Syracuse University, Summer Lecturers, 1981). See also S. Jellnick, “Toxic
Substances: The ‘Raucous Truth’ About Uncertainty,” 1 Toxic Substances 3
(1979).

87R. Cooper, “The Role of Regulatory Agencies in Risk-Benefit Decision-
Making,” 33 Food/Drug/Cosmetic Law Journal 755, 766 (1978).
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The movement away from traditional patterns of judicial review
displaces agency expertise and the bargaining central to regulatory
politics, substituting instead judicial supervision. From the perspec-
tive of Marbury, the judiciary’s self-proclaimed role of “constructive
cooperation with the agency involved in the furtherance of the public
interest” is paradoxical. The new era in administrative law presumes
that agencies cannot be trusted to carry out their congressionally dele-
gated responsibilities, and that judicial judgment and competence are
superior not only to those of agencies but also to those of other polit-
ical branches.






C HAPTER

An Elusive Senior Partner

When considering the trends toward greater judicialization of regula-
tory politics in earlier chapters, I gave particular attention to the role
of state and federal district courts. Here, we will focus on the role of
federal appellate courts in reviewing lower court decisions and fed-
eral agencies’ regulations of health-safety and environmental risks.

The reason for doing so is that the problems that science-policy
disputes pose for appellate courts are different from those facing trial
courts, whether in the state or in the federal judiciary. Trial court
judges such as Judge Miles Lord, as we saw in Chapter 3, sit and
decide cases alone. They confront, often for the first time, scientific
uncertainties and intense value conflicts as well as pressures of local
communities and bureaucratic politics.

Federal appellate court judges sit on three-judge panels. Occa-
sionally, in important cases on which the judges in the circuit or on
other circuit courts are divided, all of the judges on an appellate court
sit together, or en banc. Appellate court decisions are thus collegial
and reflect the interaction of three or more judges and their law
clerks. The necessity for reasoning and bargaining with others in
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reaching a ruling works to moderate final decisions and to lessen the
influence of outside political pressures that trial court judges may
confront when deciding especially controversial cases.

No less important, appellate courts do not decide issues for the
first time. They have the benefit of the records and decisions of a
lower court or administrative agency. As Judge Frank Coffin of the
Court of Appeals for the First Circuit emphasizes:

Deciding an appeal is not a matter of approaching a problem as if
for the first time. It is determining whether another, earlier, carefully
structured decision should be upheld. That earlier decision, if by a
court, is already the full-bodied product of a formal adversary hearing,
held with all the garnishments of due process; if by an agency, it is the
product of either such an adversary hearing or a rule-making proceed-
ing in which the responsible official must invite and respond to public
comments.'

With the benefit of a record of the factual disagreements and value
conflicts, appellate courts are spared prolonged trials and share re-
sponsibility for a final decision with their colleagues.

Still, many appellate judges find reviewing the records of science-
policy disputes vexing and divisive. The Court of Appeals for the
District of Columbia Circuit in particular became polarized over re-
sponses to disputes surrounding agency regulation of health-safety
and environmental risks.

The battle over two seemingly alternative approaches, champi-
oned, respectively, by Judges David Bazelon and Harold Leventhal,
remains instructive about the role of appellate courts in the politics of
regulating risk. This is so not merely because it mirrors the larger
controversy over the judicialization of regulatory politics discussed in
the last chapter but because the battle within the D.C. Circuit was
more apparent than real. Both Bazelon and Leventhal agreed on the
need for greater judicial oversight of federal regulation. What they
disagreed on was the means by which to ensure greater judicial super-

'F. Coffin, “Reflections from the Appellate Bench,” in M. Cannon and
D. M. O’Brien, eds., Views from the Bench: The Judiciary and Constitutional Politics
(Chatham, N.J.: Chatham House, 1985), at 55.



MORE PROCESS OR MORE REASON? 155

vision. The Supreme Court eventually ended their debate and en-
dorsed what has come to be known as the “hard look” approach to
reviewing agency regulations.

From a discussion of that debate, we move to two case studies—
involving the regulation of benzene and cotton dust—that illustrate
the problems with heightened judicial scrutiny of agency regulations.
1 argue, however, that this pattern will persist even in the era of
deregulation. Indeed, the chapter concludes with two further studies
involving the regulation and deregulation of the Environmental Pro-
tection Agency’s “bubble policy” and the Department of Transporta-
tion’s requirements for passive restraints in automobiles. They show
the persistence of the “hard look” doctrine and indicate why the
judiciary will remain a key player in the politics of regulating health-
safety and environmental risks.

More Process or More Reason?

The Court of Appeals for the District of Columbia Circuit confronts
science-policy disputes more than other federal appellate courts be-
cause it reviews the overwhelming majority of challenges to regula-
tions. This role has come to the court because of its proximity to the
headquarters of federal agencies in Washington, D.C., and as a result
of congressional encouragement of suits in this court so as to discour-
age inconsistent rulings by the various circuit courts around the na-
tion. Its rulings in turn provide guidance for other appellate and
federal district courts.

Because of its special role in regulatory politics, the D.C. Circuit
nicely illustrates the approaches that appellate judges have taken
when reviewing science-policy disputes. On the one hand, judges like
David Bazelon have been inclined to push greater procedural com-
plexity on agencies in the belief that “strict procedures will ensure
correct results.” On the other hand, Judge Leventhal argued that
courts should confine themselves to a searching examination of regu-
latory records and require agencies to articulate the basis and reasons
for regulating risks.
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The Demand for Procedural Safeguards

Always a thoughtful and forceful advocate, Judge David Bazelon con-
tends that judges have no “knowledge and training to assess the
merits of competing scientific arguments” that form the basis for
agency rulemaking. Their lack of professional training and compe-
tence necessitates self-restraint, he argues, and courts should not sub-
stitute their judgments for those of administrative experts.

“Courts are not the agency either to resolve the factual disputes,
or to make the painful value choices,” he insists.? That much of Baze-
lon’s position is consistent with Marbury’s defense of the limited scope
of judicial review. But, like other judges and advocates of interest-
group pluralism, Bazelon maintains that regulatory agencies cannot
be trusted—they often succumb to the pressures of special interest
groups. He therefore argues that adherence to self-restraint in sub-
stantive review need not preclude heightened scrutiny of the process
of agency decision making. “[T]he best way for courts to guard
against unreasonable or erroneous administrative decisions is not for
judges themselves to scrutinize the technical merits of each decision.
Rather, it is to establish a decision-making process which assures a
reasoned decision that can be held up to the scrutiny of the scientific
community and the public.”®

According to Bazelon, the judiciary has a major role in supervis-
ing the process of administrative decision making. When necessary,
courts should even impose additional procedural requirements on
agencies in order to ensure public participation, open discussion, and
the reasoned elaboration of the basis for agency rulemaking. By forc-
ing more procedural requirements on agencies, Bazelon contends,
agencies “may then correct their own mistakes, thereby minimizing
the number of times they must defend, in court, a decision they really

D. Bazelon, “Coping with Technology Through the Legal Process,” 62
Cornell Law Review 817 (1977).

3 International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 652 (D.C. Cir.
1973) (Bazelon, J., con. op.). See also Natural Resources Defense Council, Inc., v.
NRC, 547 F.2d 633 (D.C. Cir. 1976); Ethyl Corporation v. EPA, 541 F.2d 1, 66
(D.C. Cir. 1976) (Bazelon, ]., con. op.); and Welford v. Ruckelshaus, 439 F.2d
598 (D.C. Cir. 1971).
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do not support.”* Also, by forcing agencies to allow interested parties
to give their views and contest those of others, and by requiring them
to keep a record of that exchange, reviewing courts may ensure that
agencies are not captured by regulated industries and businesses.

At bottom, Bazelon seeks to promote environmental values as set
forth in congressional statutes by requiring agencies to show that they
have seriously considered those values and have not treated them in a
capricious manner, or in a way responsive to pressure from regulated
industries.

The Demand for More Reasons

The late Judge Harold Leventhal was no less sympathetic to health-
safety and environmental regulations. He looked for what he called
“danger signals” of agencies giving into pressure for underregulation.
However, he maintained that a reviewing court should engage in
“enough steeping” in technical matters to permit an informed sub-
stantive review. Through a searching review of the basis for regula-
tion, he argued, judges become “aware, especially from a combination
of danger signals, that the agency has not genuinely engaged in rea-
soned decisionmaking.” This kind of review “assumes that judges will
acquire whatever technical knowledge is necessary as background for
decision of the legal questions” underlying science-policy disputes.®

Federal judges, in other words, are capable and have a responsi-
bility to develop technical expertise—or a “sufficient background
orientation”—so that they may judge the soundness of agency deci-
sions. For Leventhal, such substantive review was modest and less
intrusive than the ad hoc imposition of procedural requirements on
agencies. “On issues of substantive review,” as he put it, “the judges
must act with restraint. Restraint yes, abdication, no.”®

4D. Bazelon, “The Impact of Courts on Public Administration,” 52 In-
diana Law Journal 101, 105 (1976).

3Ethyl Corporation v. EPA, 541 F.2d 1, 68 (D.C. Cir. 1976) (Leventhal, I
con. op.). See also H. Leventhal, “Environmental Decisionmaking and the
Role of the Courts,” 122 University of Pennsylvania Law Review 509 (1974); and
H. Leventhal, “Principaled Fairness and Regulatory Urgency,” 25 Case West-
ern Reserve Law Review 66 (1974).

61d. at 69.
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The Policy Debate

With either approach, federal courts assume an activist role in regula-
tory politics. With either, agencies are not accorded the same defer-
ence as Congress in lawmaking despite the judiciary’s sanctioning of a
broad delegation of power to agencies. Heightened judicial review is,
for both Bazelon and Leventhal, justifiable for a number of reasons.
Unlike legislators, administrators are not popularly elected or ac-
countable. Agencies have lower political visibility and a more special-
ized jurisdiction. Hence, there is less competition for influence among
special interest groups than in the legislative arena, and those inter-
ests may capture agencies. According to Bazelon, judicial imposition
of adjudicatory-type procedures on agencies is necessary to ensure
the fairness and enhance the “accuracy” of final regulations. For the
same reasons, Leventhal advanced the no less activist position that
courts should engage in penetrating substantive review of the basis
for agencies’ decisions.

Either approach has its problems. Bazelon’s position invites sharp
criticism on a number of grounds. For one thing, his approach
amounts to administrative common law and thus runs counter to the
Administrative Procedure Act. Ad hoc imposition of additional pro-
cedural requirements on agencies not only defeats the purposes of
the APA but, in the words of Bazelon’s respected colleague on the
bench, J. Skelly Wright, “convert[s] the reviewing court into a super-
agency” and comes “at the cost of paralyzing agencies with proce-
dures otherwise irrelevant to sound rulemaking. Surely the court’s
task,” Wright adds, “can be rendered tolerable without rendering
rulemaking a practical impossibility.” Moreover, Wright points out
that “the ad hoc approach mandates that the courts prescribe precise
and formal methods for bureaucratic policymaking. This mandate
assumes an expertise in administrative science which duty on the
bench simply does not confer.””

Substantive review of the regulatory policies by courts may be
necessary, but the scope of that review remains problematic. In an
early environmental case, Overton Park v. Volpe (1971), the Supreme

7]J. S. Wright, “Courts and the Rulemaking Process: The Limits of Judi-
cial Review,” 59 Cornell Law Review 375 (1974).
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Court underscored that the judiciary “is not empowered to substitute
its judgment for that of the agency.”® But, that becomes a real possi-
bility when courts embrace Leventhal’s “hard look” approach. In-
deed, the Achilles’ heel of his approach is that it has no central core; it
invites judicial differences over the soundness of regulations. The
contours of the “hard look” approach are difficult to ascertain and
predict because judges vary both in their technical mastery of agency
decisions and in their own ideological orientations toward regulatory
actions.

The disagreements between Bazelon and Leventhal, however,
are ultimately over strategy rather than over objectives in reviewing
agencies’ regulation of risks. In other words, the “strict procedures
ensure the correct results” and the “hard look” approaches are more
compatible than they are at odds with each other. Both aim at getting
agencies to elaborate the basis for their decisions and to make explicit
their value choices in managing risks. The goal of each was to further
“the broad public interest of enabling the public to repose confidence
in the process as well as the judgments of its decision-makers.”®

Together, Bazelon and Leventhal helped forge a majority on the
appellate court that took an activist and generally pro-environmental
position when reviewing agency regulations. Yet, Bazelon’s approach
remained hotly contested because it called for the imposition of addi-
tional requirements on agencies and thus went well beyond simply
heightened scrutiny of regulations. Initially, the Court of Appeals for
the D.C. Circuit justified the imposition of procedural requirements
as following the congressional lead in mandating hybrid rulemaking
procedures. But, the court gradually grew bolder and asserted its own
power to impose additional procedural requirements on agencies. '’

8 Overton Park v. Volpe, 401 U.S. 402, 416 (1971).

% Greater Boston Television Corporation v. FCC, 444 F.2d 841, 850 (D.C. Cir.
1970), cert. denied, 403 U.S. 923 (1977).

1%See, e.g., Walter Holm € Co. v. Hardin, 449 F.2d 1009, 1015 (D.C. Cir.
1971); Kennecott Copper Corp. v. EPA, 462 F.2d 846, 850 n.18 (D.C. Cir. 1972);
International Harvester Co. v. Ruckelshaus, 478 F.2d 615 (D.C. Cir. 1973); Mobil
Oil Corp. v. FPC, 483 F.2d 1238 (D.C. Cir. 1973); and Friends of the Earth v.
NRC, 547 F.2d 633 (D.C. Cir. 1976); and compare O’Donnell v. Shaffer, 491
F.2d 59, 62 (D.C. Cir. 1974).
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The Supreme Court Ends Debate

The appellate court’s intervention in regulatory politics angered the
more conservative majority of the Supreme Court no less than federal
administrators. The Court finally brought the debate between Baze-
lon and Leventhal to an end in Vermont Yankee Nuclear Power Corpora-
tion v. Natural Resources Defense Council, Inc. (1978). There, the Court
embraced Leventhal’s “hard look” approach and sharply repudiated
Bazelon’s position and opinion for the lower court in Natural Resources
Defense Council, Inc. v. NRC (1976).

The central issue in Vermont Yankee was the legitimacy of a rule by
the Atomic Energy Commission, subsequently renamed the Nuclear
Regulatory Commission (NRC). The rule assigned numerical values
to the environmental effects of the nuclear fuel cycle, which then
were factored into a cost-benefit analysis when licensing individual
reactors. The Natural Resources Defense Council (NRDC), a non-
profit environmental interest group, sought to overturn the rule be-
cause the quantification of environmental values basically rendered
them “insignificant” for the NRC. In its rulemaking proceedings, the
NRC had allowed oral comments from environmental and other in-
terest groups, but had not permitted discovery proceedings or the
cross-examination of witnesses. At dispute was evidence pertaining to
the adequacy of waste disposal techniques. A twenty-page statement
by the director of the agency’s Division of Waste Management and
Transportation was read during the oral hearings. Yet, the NRDC
argued, and the appellate court agreed, that the statement was
superficial and failed to consider such things as actual experience with
the disposal of radioactive wastes.

When overturning portions of the NRC’s rule, Bazelon empha-
sized that “a reviewing court is incapable of making a penetrating
analysis of highly scientific or technical subject matter on its own, it
must depend on the agency’s expertise, as reflected in the statement
of basis and purpose, to organize the record, to distill the major issues
which were ventilated and to articulate its reasoning with regard to
each of them.”!! The appellate court presumed a “hard look” at regu-
latory agencies’ decisions.

Y Natural Resources Defense Council, Inc. v. NRC, 547 F.2d 633, 642 (D.C.
Cir. 1976).
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But, Bazelon went on to argue that there was an inadequate
record to enable the court’s strict scrutiny, and therefore to support
the NRC’s ruling. The inadequacy of the record in turn led him to
insist that the commission’s rulemaking procedures were inadequate
as well. To put the matter differently, inadequate (that is, not fully
adversarial) procedures produce inadequate records—records that
are not as detailed as those of trial courts and do not permit detailed
judicial review of the substantive basis for agencies’ decisions.

Bazelon left no doubt that the NRC was to adopt more rigorous
procedures that would produce more detailed records of the basis for
its decisions. When remanding the case back to the commission, he
offered the following directions:

Many procedural devices for creating a genuine dialogue on these is-
sues were available to the agency—including informal conferences be-
tween intervenors and staff, document discovery, interrogations, tech-
nical advisory committees comprised of outside experts with differing
perspectives, limited cross-examination, funding independent research
by intervenors, detailed annotation of technical reports, surveys of ex-
isting literature, memoranda explaining methodology. We do not pre-
sume to intrude on the agency’s province by dictating which, if any, of
these devices it must adopt to flesh out the record. It may be that no
combination of the procedures mentioned above will prove adequate,
and the agency will be required to develop new procedures to accom-
plish the innovative task of implementing NEPA through rulemaking.
. . . Whatever techniques the Commission adopts, before it promulgates
a rule limiting further consideration of waste disposal and reprocessing
issues, it must in one way or another generate a record in which the
factual issues are fully developed.'?

Bazelon’s opinion put into sharp relief the underlying political
question of how far courts should go when reviewing regulatory deci-
sions. Yet, in many ways, Vermont Yankee was a very poor vehicle for
the Supreme Court’s rejection of Bazelon’s approach. Here, the ap-
pellate court had not actually mandated any specific additional proce-
dures. Rather, it only ordered the NRC to employ such procedures as
would guarantee a “ventilation of the issues” and permit a searching
judicial scrutiny of the record.

121d. at 653—654.
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Writing for a unanimous Court (minus Justices Powell and Black-
mun, who did not participate) in Vermont Yankee, Justice William
Rehnquist went out of his way to reject Bazelon’s “strict procedures
ensure correct decisions” approach as judicial “Monday morning
quarterbacking.” Adjudicatory procedures do not per se assure the
“correct” or the “best” regulatory decision, he correctly observed.
Agencies might adopt them simply in the hope of avoiding judicial
review and reversal of their decisions. But courts alone do not have
the power to compel agencies to adopt them. Further emphasizing
that such an activist exercise of judicial review “clearly runs the risk of
‘propel[ling] the courts into the domain which Congress has set aside
exclusively for the administrative agency,” ” Rehnquist castigated the
D.C. Circuit for thwarting the “very basic tenet of administrative law
that agencies should be free to fashion their own rules of proce-
dure.”!?

Vermont Yankee remains noteworthy in that the Court sought to
stem the tide toward increasing procedural complexity in agency
rulemaking and ever more intervention by federal courts when re-
viewing agency rules. The Court noted that when regulations affect
“a very small number of persons,” the constitutional guarantees for
due process may require additional procedural safeguards. But, here,
Rehnquist indicated, where there were no “constitutional constraints
or extremely compelling circumstances the administrative agencies
‘should be free to fashion their own rules of procedure and to pursue
methods of inquiry capable of permitting them to discharge their
multitudinous duties.’ ”'* The issue of what process is due should be
left to Congress and federal agencies.

Although the Supreme Court sought to put an end to lower
courts’ imposition of adversarial procedures on agency rulemaking, it
did little to counter the other trend in regulatory politics, namely, that
of more searching judicial oversight of regulatory decisions. Instead
of reversing the D.C. Circuit’s ruling in Vermont Yankee, the Court

B Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council,
Inc., 435 U.S. 519 (1978) at 547 and 545, quoting SEC v. Chenery Corp., 332
U.S. 194, 196 (1947).

141d. at 542 and 543, quoting FCC v. Schreiber, 381 U.S. 279, 290 (1965),
which was quoting FCC v. Poitsville Broadcasting Co. 309 U.S. 134, 143 (1940).
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remanded the case back to the appellate court so that it might again
“review the [Commission’s] rule as the Administrative Procedure Act
provides.” In effect, the Court endorsed the position of Judge Ed-
ward Tamm, who had concurred in the lower court’s initial decision
but who wanted it to “remand [the] case to the Commission to insure
that it has taken a hard look at the waste storage issue.”'"

Unresolved Issues

Vermont Yankee stands for less judicial imposition of procedural com-
plexity on agencies but also for greater scutiny of the reasons offered
by agencies for their regulations. The “hard look” approach, how-
ever, remains no less interventionist than that advanced by Bazelon
and rejected in Vermont Yankee. Rather than presuming the “reason-
ableness” of regulation, or limiting judicial review of agencies to the
APA’s standard of “arbitrary, capricious, an abuse of discretion,” Ver-
mont Yankee sanctioned heightened scrutiny of the basis for regula-
tions.

Heightened judicial scrutiny of the basis for agencies’ decisions,
as we saw in the last chapter, is basically ill-defined; often excessive;
and problematic in a number of ways for the efficiency, effectiveness,
and legitimacy of agency regulation of health-safety and environmen-
tal risks. The ill-defined nature of the “hard look” approach and the
inevitable problems of judges’ differing views of the adequacy of the
reasons for regulation are well illustrated by the Supreme Court’s
review of challenges to the OSHA's regulation of benzene and cotton
dust.

When Reasons Are Not Enough: Regulating Benzene

When have agencies reasoned enough? When does the judicial de-
mand for the reasoned elaboration of regulations come to an end?
Even when there is a full record setting forth the reasons for regulat-
ing health-safety or environmental risks, what is to stop courts from
substituting their own risk assessments and policy judgments?

Y5 Natural Resources Defense Council, Inc. v. United States Nuclear Regulatory
Commission, 547 F.2d 633, 658 (D.C. Cir. 1976) (Tamm, J., con. op.).
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These are the hard questions left unanswered by the Court’s
embrace of the “hard look” approach. The problematic nature of that
approach is revealed in the rulings of the lower courts and the Su-
preme Court on reviewing challenges to regulations governing the
risks of exposure to benzene, in Industrial Union Department, AFL-CIO
v. American Petroleum Institute (1980), and to cotton dust, in American
Textile Manufacturers Institute, Inc. v. Donovan (1981).

OSHA'’s Regulation of Benzene

For more than eighty years, exposure to high levels of benzene was
associated with adverse health affects. Not until the 1970s, though, did
studies reveal that low levels of exposure—at levels of less than 100
ppm (parts per million)—might be linked to leukemia, nonmalignant
blood disorders, and chromosomal damage. During those years, the
production and use of benzene, a transparent colorless liquid, rapidly
increased. As a raw material for other synthetic-organic chemicals,
benzene was widely used in detergents, gasoline, and rubber tires. By
1976, approximately 11 billion pounds of benzene were produced
annually for use by petrochemical and refining industries in the
United States. According to the OSHA, almost 200,000 workers were
exposed to benzene in the workplace.'®

As the possible health risks of occupational exposure to benzene
became of greater concern to the scientific community, labor unions
mounted pressure on the OSHA to regulate the levels of benzene
exposure in the workplace. In the Occupational Safety and Health
Act, Congress delegated the power to regulate carcinogenic and toxic
substances by authorizing the OSHA to set standards that “most ade-
quately assure, to the extent feasible, on the basis of the best available
evidence, that no employee will suffer material impairment of health
or functional capacity.”” :

In 1971, the OSHA responded initially by adopting a “consensus
standard” from the American National Standards Institute, prescrib-
ing that during an eight-hour day workers not be exposed to an

18y.S. Department of Labor, Occupational Safety and Health Adminis-
tration, Economic Impact Statement: Benzene, 2 vols. (Washington, D.C.: OSHA,
1977), at vol. 1, 5-2.

7 Occupational Safety and Health Act, Section 6(b)(5).
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average of more than 10 ppm, with the highest concentration of no
more than 25 ppm and peak exposures of 50 ppm for no more than
ten minutes during an eight-hour shift.

Further studies of low levels of exposure to benzene led the Na-
tional Institute for Occupational Safety and Health (NIOSH), the
research arm of the OSHA, to designate benzene a suspected carcino-
gen in 1974. Labor unions, particularly the rubberworkers’ union,
then intensified efforts to get the OSHA to revise its benzene stan-
dard. But, the OSHA resisted because it viewed available scientific
evidence as still insufficient to justify a lower standard. Two years
later, however, the NIOSH revised its earlier position, finding ben-
zene to be a leukenogen and recommending that workers not be
exposed to more than 1 ppm.'®

Coincidentally, Democratic President Jimmy Carter won election
in 1976. His administration quickly moved to regain what it consid-
ered lost ground in health-safety and environmental protection dur-
ing the Republican Nixon and Ford administrations. The OSHA in
particular had been widely criticized for not moving fast enough in
regulating carcinogens. Its new director, Eula Bingham, a toxicologist
familiar with the benzene controversy, immediately pressed for a new
standard in order to show that the agency now meant business in
regulating risks.

On May 3, 1977, the OSHA issued a temporary emergency stan-
dard for occupational exposure to benzene at 1 ppm. The secretary of
labor had gathered more than fifty volumes of exhibits and testimony
in deciding that exposure to benzene, even at the level of 1 ppm,
creates risks of leukemia, cancer, chromosomal damage, and a variety
of nonmalignant but potentially fatal blood disorders. The OSHA,
however, based the benzene standard largely on its general policy for
regulating carcinogens.

Like other regulatory agencies, the OSHA maintained that there
is no safe threshold level of carcinogenic exposure and that the pres-
ent state of science renders it impossible to calculate the number of
lives that would be saved by a 1 ppm benzene standard. Central to the
dispute, thus, was whether the OSHA could justify its regulation of
benzene at the lower level of exposure based on its general carcinogen

18See 43 Fed. Reg. 5919 (1978).
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policy, or whether it had to give concrete evidence of the risks, costs,
and benefits of lowering the standard for benzene exposure.

The benzene standard was immediately attacked by the Ameri-
can Petroleum Institute and other industry groups. They succeeded
in getting the Fifth Circuit Court of Appeals to issue a restraining
order on the enforcement of the standard, and it never went into
effect. Subsequently, the OSHA announced a proposed permanent
standard for exposures at the level of 1 ppm and published an envi-
ronmental impact statement for the standard.'® During the summer
of 1977, the OSHA held a full month of hearings and gathered tes-
timony from other agencies, unions, industrial groups, and interested
parties. The final standard, basically the same as that originally pro-
posed, was announced on February 10, 1978.

Industry groups continued their attack. Central to their assault
was the scientific basis for lowering the standard. Although there was
evidence that benzene is toxic at high levels, the risks at low levels of
exposure remained impossible to quantify. “It is not clear,” the
agency admitted when announcing its rule, “what adverse health ef-
fects occur below 20 ppm.”?° At very low levels of exposure, it is hard
to show that benzene causes leukemia. The long latency between ex-
posure and the onset of diseases further complicates matters. In ad-
dition, benzene appears to affect animals differently than it does
humans, and so animal bioassays are not helpful. As with other
regulation of carcinogens and toxins, there were large scientific un-
certainties about the effects of different levels of exposure and no
hard evidence to justify the regulation of benzene at the level of 1
ppm.

The OSHA'’s rationale for the benzene regulation ultimately
rested on its policy for regulating carcinogens—its “generic
carcinogen policy,” as it became known.?! That policy in turn was
based on the no-safe-threshold theory of carcinogenesis, discussed in
Chapter 1. Under the policy, once a substance is found to be a carcin-
ogen (at any level of exposure), all levels of exposure are deemed to

1949 Fed. Reg. 27452, 27455 (1977).
2043 Fed. Reg. 5918 (February 10, 1978).
2145 Fed. Reg. 5001-5296 (January 22, 1980).
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put workers at risk and to justify regulation. The only limitation in
setting standards, in the view of the agency, was its congressional
mandate (in Section 6(b)(5)) requiring that they be as protective as
feasible. Economic and administrative feasibility was the only limita-
tion on regulating the levels of exposure to carcinogens. The OSHA
could set a standard at zero exposure if that were deemed feasible.
The 1 ppm standard set for benzene was not the lowest feasible stan-
dard but, in the view of the OSHA, one that was workable administra-
tively and for the industry.

The Fifth Circuit’s Ruling

In a challenge brought by the American Petroleum Institute and a
coalition of other benzene producers and users, the Court of Appeals
for the Fifth Circuit struck the standard down. In American Petroleum
Institute v. Occupational Safety and Health Administration (1978), the ap-
pellate court accepted the OSHA'’s estimates of the costs of its stan-
dard and that it was feasible. But, it ruled that there was insufficient
support for the estimated benefits of the standard. Although agency
estimates were supported by scientific and economic analysis, in the
court’s view, they were not sufficient evidence.

Basically, the Fifth Circuit found that the OSHA had not given
concrete evidence for its regulation of benzene. In this, the court
departed from other federal courts holding that regulations may be
upheld, even when there remain scientific uncertainties, so long as
agencies comply with their congressional mandates and set forth their
reasons for particular standards.??

The Fifth Circuit followed one of its own earlier rulings, in Aqua
Slide ‘N’ Dive Corporation v. Consumer Product Safety Commission (1978).
There, the CPSC’s safety standard for pool slides was overturned due
to a failure to undertake a cost-benefit analysis. Although the con-
gressional mandates for regulating health-safety risks by the CPSC
and the OSHA are different (as discussed in Chapter 4 and shown in
Appendix B), the Fifth Circuit found them “precisely similar.” The

22See American Iron & Steel Institute v. OSHA, 577 F.2d 825 (3d Cir. 1978)
(regulating coke ovens); Society of the Plastics Industry v. OSHA, 509 F.2d 1301
(2d Cir. 1975) (regulating vinyl chloride); and Industrial Union Department,
AFL-CIO v. Hodgson, 499 F.2d 467 (D.C. Cir. 1974) (regulating asbestos dust).
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agency had estimated the costs of complying with its benzene stan-
dard and determined that they were feasible, which the industry did
not contest. But, the court ruled that it failed to show that “the rela-
tionship between the benefits and costs of the benzene standard is
reasonable.” The court therefore concluded that the benzene regula-
tion was not supported by sufficient analysis and concrete evidence of
“the expected benefits in light of the burdens to be imposed by the
standard.”?

Divisions Within the Supreme Court on Review

What should be judicially considered sufficient analysis and concrete
evidence? That proved no less divisive for the Justices of the Supreme
Court. When deciding an appeal of the Fifth Circuit’s ruling on the
benzene standard, in Industrial Union Department, AFL-CIO v. Marshall
(1980), the Court was badly divided. A bare majority affirmed the
lower court’s ruling, though on different grounds. The majority, fur-
thermore, could not agree on how far to go when scrutinizing the
agency’s justification for the benzene standard. Justice John Paul Ste-
vens’s opinion announcing the decision was joined (and joined only in
part) by Chief Justice Burger and Justices Potter Stewart and Lewis F.
Powell. Rehnquist provided the crucial fifth vote but issued his own
separate opinion, as did Chief Justice Burger and Justice Powell, even
though they joined parts of the plurality opinion accompanying the
Court’s ruling. The various positions taken by the Justices show how
widely judges may differ in their responses to agency regulations.

Stevens struck down the standard on the ground that the OSHA
failed to show a significant risk at or below the level of 10 ppm. He did
so by rejecting the agency’s view both of its congressional mandate for
regulating occupational risks and of the substantive basis for regulat-
ing benzene.

According to Stevens, Section 3(8) of the OSH Act, authorizing
the regulation of health and safety risks as “reasonably necessary,”
modifies the agency’s mandate (in Section 6(b)(5)) for setting stan-
dards as protective as “feasible.” The government had contended that

% American Petroleum Institute v. Occupational Safety and Health Administra-
tion, 581 F.2d 493, 502 and 503 (5th Cir. 1978).
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Section 3(8) was basically meaningless as a limitation on regulations.
But, Stevens held that under Section 3(8) the agency must make a
“finding” that particular workplaces are not safe, and then quantify a
“certain” level of risk showing that the risks are indeed “significant,”
as well as demonstrate that a new standard will bring identifiable
benefits at feasible costs for regulated industries.

Stevens’s opinion strongly implied that the OSHA should under-
take a cost/benefit analysis, yet he also held that the basis for even the
old benzene standard at the level of 10 ppm was insufficient. Hence,
he did not further scrutinize the basis for the 1 ppm standard. The
OSHA had not made a showing (or rather had asserted that it was
scientifically impossible to show) that there are “significant health
risks” at low levels of exposure. Stevens accordingly rejected its regu-
lation as unsupported by evidence, and as resting simply on the as-
sumption that the risks of leukemia will decrease as exposure levels
decrease.?* The presumption of significant risks, however, was based
on the OSHA'’s carcinogen policy, which had been developed in light
of the practical difficulties of getting hard evidence and risk assess-
ments of low levels of exposure to carcinogens. For Stevens that policy
was an inadequate basis for setting standards. More than reasoned
explanations of agency policy were required: there must be hard
evidence of significant risks and a showing that regulation will in fact
reduce those risks.

What should count as a justification for regulation split not only
the Court but also those Justices who agreed on overturning the ben-
zene standard. In particular, Powell departed from Stevens’s view of
the OSHA’s burden of proof. He likewise rejected the agency’s “car-
cinogen policy” as a substitute for hard evidence. But, since the
OSHA had reduced the previous limit on exposures by a factor of 10
at the cost of hundreds of millions of dollars, Powell thought that the
agency had implicitly shown that benzene posed significant risks. Ac-
cording to him, the agency still failed to provide substantial evidence
for its regulation. It was not enough to assert that the quantification of
risks was impossible, and that the OSHA'’s standard was supported by
the “best available evidence” as well as its generic “carcinogen policy.”
For Powell, the agency also had to formally show substantial evidence

24 Industrial Union Department, AFL-CIO v. Marshall, 448 U.S. 607 (1980).
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for its “carcinogen policy” and the lack of empirical data on the risks
of low levels of benzene exposure.

The difference between Stevens and Powell might be put this
way: For the former, hard evidence was needed, rather than the
agency’s “carcinogen policy” (which had been developed because of
the absence of hard evidence on carcinogenic risks at low levels). The
latter was willing to allow the agency to regulate risks when there was
little or no hard evidence, but he wanted the agency to document the
lack of reliable data and the impossibility of predicting low-level risks
on the basis of high-level data.

Rehnquist provided the crucial fifth vote in the case, but he took
an entirely different approach. Like the four dissenters, he did not
think that Section 3(8) of the OSH Act modified the feasibility re-
quirement in Section 6(b)(5). But unlike them and Stevens’s plurality,
he thought that Section 6(b)(5) was unconstitutionally vague. It simply
gave the agency too much discretion in regulating occupational risks.
Rehnquist alone would resurrect the long-discarded nondelegation
doctrine to invalidate the OSH Act as too broad. It is up to Congress
to provide more precise regulatory standards.

Not surprisingly, the four dissenters sharply criticized the major-
ity for substituting its view for that of the agency. Thurgood Marshall,
joined by William Brennan, Byron White, and Harry Blackmun,
characterized the majority’s ruling as insensitive to the high level of
scientific complexity and uncertainty in regulating carcinogens. Mar-
shall reminded them that so often in science-policy disputes “the fac-
tual finger points, it does not conclude,” and hence agencies must
make fundamental policy choices.

The dissenters agreed that courts should take a “hard look” at the
basis for regulations. But, here, the majority went too far. What the
majority had done was impose its own philosophy of regulating risk
for that of the agency. Just “as the Constitution ‘does not enact Mr.
Herbert Spenser’s Social Statics,” ” Marshall concluded, “so the respon-
sibility to scrutinize federal administrative action does not authorize
this Court to strike its own balance between the costs and benefits of
occupational safety standards.”?®

251d. at 696 n. 9.
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As the dissenters pointed out, under the “hard look” approach
reviewing courts may be tempted to substitute their own philosophy
of risk regulation for that of agencies. Stevens’s opinion certainly
gives that impression. What united the majority was the perception
that “safe” is not the same as “risk-free.” But, when Stevens explained
that observation, he unwittingly revealed the problematic nature of
extensive judicial scrutiny of the basis for health-safety and environ-
mental regulation.

Stevens cited driving an automobile as one example of an activity
generally recognized as “safe.” Yet, in the United States roughly
50,000 persons die each year in automobile accidents, while only
about 15,000 die in the workplace.?® Applying the kind of risk/cost/
benefit analysis that Stevens suggested was necessary, there would be
comparatively speaking no need for any health and safety legislation
in the first place. Congress, however, had already deemed the health-
safety risks of the workplace to be serious and a “significant risk”
when it passed the OSH Act. Moreover, five years after the ruling in
American Petroleum Institute, and after the more conservative adminis-
tration of President Ronald Reagan imposed greater oversight on
agencies by the Office of Management and Budget (OMB) and re-
quired by executive order a cost/benefit analysis for all new regula-
tions, the OSHA announced in 1985 that it would reissue its standard
for limiting benzene exposure at the level of 1 ppm.?”

%See U.S. Congress, 91st Cong., 2d Sess., Senate, Sen. Rept. No. 1282,
Legislative History of the Occupational Safety and Health Act (Washington, D.C.:
Government Printing Office, 1970).

?’See P. Perl, “OSHA Offers New Rules on Workers’ Exposure to Ben-
zene, Formaldehyde,” The Washington Post A25 (December 4, 1985). As one of
his first official acts, President Reagan issued in 1981 Executive Order 12291
mandating that all federal agencies undertake a cost-benefit analysis when
promulgating new regulations. That order in 1985 was supplemented by
another, Executive Order 12498, which further extended the OMB’s over-
sight of new regulations. For a critical discussion, see U.S. Congress, 97th
Cong., Ist Sess., House of Representatives, Committee on Energy and Com-
merce, Presidential Control of Agency Rulemaking (Washington, D.C.: Govern-
ment Printing Office, 1981). See also General Accounting Office, Cost-Benefit
Analysis Can Be Useful in Assessing Environmental Regulations, Despite Limitations
(General Accounting Office, April 6, 1984).



172 AN ELUSIVE SENIOR PARTNER

Toward Clarity: Regulating Cotton Dust

The Court’s ruling in American Petroleum Institute generated consider-
able confusion. In particular, it remained unclear whether the OSHA
had to undertake a cost-benefit analysis in support of the “feasibility”
of its regulations. More generally, it was unclear how much reasoned
elaboration for regulation courts would demand. The Supreme Court
sought clarity a year later when reviewing the OSHA’s cotton dust
standard.

OSHA Regulates Cotton Dust

For more than a century, a number of respiratory diseases have been
associated with the inhalation of cotton dust. Cotton dust is the resi-
due of fibers that result from the processing of cotton. Workers may
suffer from byssinosis, a pulmonary condition that ranges in severity
from a cough to the disease known as “brown lung,” which is a dis-
abling breathlessness and tightness of the chest. About 35,000 work-
ers currently suffer from “brown lung” disease and another 100,000
suffer some degree of byssinosis. There are between 250,000 and
800,000 workers at risk in the cotton industry.28

It was not until 1964 that cotton dust was first regulated under
the Walsh-Healey Public Contracts Act of 1936. At that time, the
standard for ambient cotton dust was set at 1,000 micrograms per
cubic meter (1,000 pg/m®). In 1974, in light of further studies, the
American Conference of Governmental Industrial Hygienists revised
its standard, which had been the basis for the 1964 regulation, to limit
exposures at the level of 200 pg/m?>.

In response to these developments, the OSHA initiated rulemak-
ing proceedings in 1974 and four years later promulgated a new
standard for cotton dust.”® The standard limited exposure levels in an

28Gee National Institute for Occupational Safety and Health, Center for
Disease Control, Criteria for a Recommended Standard for Occupational Exposure to
Cotton Dust (HEW Publication No. 75-118), at 28—33; and U.S. Department of
Labor, Report to Congress: Cotton Dust—Review of Alternative Technological Stan-
dards and Control Technologies (U.S. Department of Labor, May 14, 1978).

?9See Advance Notice of Proposed Rule Making, 39 Fed. Reg. 44769
(December 27, 1974); Notice of Proposed Rule Making, 41 Fed. Reg. 56498
(December 28, 1976); and Notice of Final Rule, 43 Fed. Reg. 27350 (June 23,
1978).
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eight-hour period to 200 pg/m? for yarn manufacturing, 750 pg/m?
for slashing and weaving operations, and 500 pg/m?® for all other
processing activities.>® Since cotton dust is not considered a carcino-
gen, it did not fall under the OSHA'’s generic carcinogen policy. The
agency nonetheless interpreted its mandate to require the most pro-
tective standard feasible. But, the agency did not undertake a cost-
benefit analysis.

The new cotton dust standard was immediately challenged by the
American Textile Manufacturers Institute and the National Cotton
Council of America, among other industry groups. At dispute was
whether the new standard would yield significant benefits for work-
ers. Attorneys for the cotton industry argued that the agency failed to
demonstrate that the benefits of the new standard outweighed the
cost of compliance. In their view, a cost-benefit analysis was implicitly
required by Section 6(b)(5) of the OSH Act. This, of course, was one
of the arguments that the petroleum industry had asserted when
attacking the benzene standard, and also one that a majority of the
Supreme Court appeared to view favorably in American Petroleum
Institute.>!

The D.C. Circuit Rules One Way

On appeal initially in the Court of Appeals for the D.C. Circuit, the
cotton dust standard was upheld by a three-judge panel in AFL-CIO
v. Marshall (1979). Bazelon, writing for the panel, rejected the argu-
ment that a cost-benefit analysis was necessary, and held that the OSH
Act requires simply that standards be as protective as feasible. The
agency need not support its regulations by a cost-benefit analysis,
Bazelon reasoned, because Congress had not mandated such an anal-
ysis. To the contrary, Congress recognized that occupational safety
standards would be costly. In addition, Bazelon argued, cost-benefit
analysis would not necessarily improve regulations. As the National
Academy of Sciences and others have concluded, there are severe
problems in quantifying many costs and benefits—particularly in
valuing human life and health given the difficulties of interpersonal
and intergenerational comparisons.

3099 C.F.R. Section 1910.1043.

31 Brief for the Petitioners, American Textile Manufacturers Institute v. Dono-
van, at 22 and 51.
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After deciding that the agency need not undertake a cost-benefit
analysis, Bazelon turned to whether there was a sufficient basis for the
regulation. That task after the Court’s ruling in Vermont Yankee, he
claimed, is confined to determining “whether the agency sufficiently
supported its feasibility determination with material in the record.”
Here, the record exceeded 105,000 pages, including comments from
263 interested parties and testimony from 109 participants heard
during fourteen days of public hearings. He concluded that the
agency “had fairly considered and took account of objections to its
assessments of technological feasibility for the textile industry.”??

The Fifth Circuit Rules the Other Way

Although the cotton dust regulation survived review by the Court of
Appeals for the District of Columbia Circuit, it was subsequently at-
tacked by other industry groups in the Court of Appeals for the Fifth
Circuit. They challenged the standards for exposure to cotton dust
during the ginning process—the process by which cotton lint and
seed are separated so that the former may be processed by textile mills,
and the latter used by cottonseed oil mills. Four gin employee organi-
zations later intervened and countered that the standards actually did
not adequately protect workers’ health.

In Texas Independent Ginners Association v. Marshall (1980), a three-
judge panel in the Fifth Circuit struck down the regulations. In con-
trast to the D.C. Circuit, the Fifth Circuit ruled that cost-benefit analy-
sis was required. The court did so based on its own earlier holdings
and the Supreme Court’s opinions in the benzene case.??

The issue of cost-benefit analysis in support of occupational
health and safety standards was clearly before the Supreme Court
when it granted an appeal from the D.C. Circuit’s ruling on the cotton
dust standard in American Textile Manufacturers Institute v. Donovan
(1980). The Court’s ambiguous ruling in the benzene case had invited
confusion, and circuit courts were divided over whether a cost-benefit
analysis was necessary to support occupational health and safety regu-
lations.

32 AFL-CIO v. Marshall, 617 F.2d 636, 656 and 658 (D.C. Cir. 1979).

33 Texas Independent Ginners Association v. Marshall, 630 F.2d 398, 409-412
(5th Cir. 1980).
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The controversy over cotton dust further escalated when the
Reagan administration, which had just come into office, asked the
Court not to decide the central question. It wanted the Court to
remand the case back to the OSHA for further consideration. Under
President Reagan’s 1981 executive order, requiring a cost-benefit
analysis for all new federal regulations, the OSHA would have to
undertake a cost-benefit analysis in support of its cotton dust stan-
dard. This, of course, is precisely what the agency during the years of
the Carter administration had maintained it was not required to do.

The Supreme Court Remains Divided

A bare majority of the Supreme Court in American Textile Manufactur-
ers Institute ruled that the agency was not required to undertake a cost-
benefit analysis, and indicated that it was improper for courts to re-
quire such an analysis. Brennan wrote the opinion for the majority,
which included his three fellow dissenters from the benzene ruling.
They were joined by Stevens, the author of the benzene decision.
Stewart and Rehnquist, along with Burger, dissented. Powell did not
participate in the consideration of the case.

Besides the central question of whether Section 6(b)(5) of the
OSH Act requires a cost-benefit analysis, two other related issues were
decided. The majority affirmed the D.C. Circuit’s holding that the
agency had marshalled substantial evidence to justify its finding of a
significant risk and one that would be alleviated by its new standard.
But, the Court struck down one part of the regulation—requiring a
guarantee of the wages of employees who are transferred to other
jobs within a company because they are unable to wear the required

* respirators in the workplace—because it was not sufficiently related to
the achievement of the agency’s health and safety goals.

When turning to the issue of whether a cost-benefit analysis is
required, the majority followed the lower court’s interpretation of the
congressional history of the OSH Act. In addition, Brennan relied on
dictionary definitions of “feasible” to conclude that the word means
“capable of being done.” That basically settled the matter for the
majority, though it also pointed out that under other statutes Con-
gress had specifically required a cost-benefit analysis but not here.

The Court’s holding in the cotton dust case remains significant in



176 AN ELUSIVE SENIOR PARTNER

that the OSH Act does not, and a reviewing court cannot, require a
cost-benefit analysis in support of occupational health-safety regula-
tions. Congress, as it were, already struck a balance in Section 6(b)(5)
by requiring regulations that are “feasible.” The standard of “feasibil-
ity” was the result of political compromise within Congress. Despite
dissenting Justice Rehnquist’s view that the Court should have struck
down the standard as unconstitutionally vague and should require
Congress to enact more specific guidelines, the process of coalition-
building usually works against achieving greater precision in congres-
sional legislation. Moreover, the “feasibility” standard permits differ-
ent administrations to differ in their interpretations of what should
count as “feasible.”

Changes in the electorate and shifts in public perceptions of risks
are registered by changes in the White House. The majority in the
cotton dust case appeared sensitive to the need to preserve that mea-
sure of democratic control over regulation. Brennan’s opinion ac-
cepted the position, advanced in the benzene case by Stevens, that
Section 3(8) modifies Section 6(b)(5) of the OSH Act. Brennan also
suggested that that section may be interpreted, as the Reagan admin-
istration contends, to require a cost-benefit analysis.

The cotton dust ruling thus does not preclude the OSHA from
undertaking cost-benefit analysis. Rather, just as the Court in Vermont
Yankee signaled the end to courts imposing more procedural complex-
ity on agency rulemaking, the Court in the cotton dust case appeared
to warn lower courts that they may not on their own require agencies
to undertake more rigorous analysis than clearly required by Con-
gress or mandated by the White House.

Judicial Review and Deregulation

Under the “hard look” doctrine, federal appellate courts will remain
an elusive senior partner in regulatory politics. This is precisely be-
cause of the ill-defined and open-ended nature of judicial demands
for agency reasons.

Appellate courts may demand more reasons than agencies have
(or can give) for regulating particular risks. They may also, as in the
benzene and cotton dust controversies, differ in their views of the
kinds of reasons that agencies must give in support of regulations.
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The judicial demand for more reasons may therefore serve to under-
cut or enhance the regulation of risks. The Fifth Circuit, as we saw,
tends to demand more from agencies in order to strike down regula-
tions. By contrast, at least in the 1970s, the D.C. Circuit generally
tended to be more supportive of health-safety and environmental
regulations. The regional differences among the circuits thus invite
conflicts among appellate courts when reviewing agencies’ regula-
tions.

Courts will continue to have a role in supervising the regulation
of health-safety and environmental risks. This is so both because of
the “hard look” doctrine and because of the Reagan administration’s
push for deregulation.

Consider, first, appellate courts’ demands for the reasoned elab-
oration of the basis for regulating health-safety and environmental
risks. Under the “hard look” doctrine, federal courts in the 1970s
elevated the threshold for administrative rationality. At a minimum,
agencies must state clearly their scientific and technological assump-
tions; reveal the data, methodology, and literature on which they rely;
explain their rejection of alternative theories and technological op-
tions; and, finally, articulate their rationales for setting particular
standards in a manner that permits public comment and judicial
scrutiny.**

By the early 1980s, the Supreme Court was clearly trying to stem
the trend toward demanding more and more reasons for agencies’
regulatory standards. Following the ruling in the cotton dust case, for
example, the Court rejected the D.C. Circuit’s view that the Nuclear
Regulatory Commission (NRC) had to weigh the psychological effects
on local residents before allowing the start-up of the undamaged
nuclear reactor at Three Mile Island in Pennsylvania.>®

34gGee, e.g., Portland Cement Association v. Ruckelshaus, 468 F.2d 375, 393
(D.C. Cir. 1973); International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 651
(D.C. Cir. 1973); Amoco Oil Co. v. EPA, 501 F.2d 722, 738 (D.C. Cir. 1974);
American Petroleum Institute v. Costle, 609 F.2d 20 (D.C. Cir. 1981); Lead Indus-
tries Association v. EPA, 627 F.2d 416 (D.C. Cir. 1980); and National Lime
Association v. EPA, 627 F.2d 416 (D.C. Cir. 1980).

% People Against Nuclear Energy v. U.S. Nuclear Regulatory Commission, 678
F.2d 222 (D.C. Cir. 1982), overruled in Metropolitan Edison Co. v. People
Against Nuclear Energy, 460 U.S. 752 (1983).
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For a unanimous Court in Metropolitan Edison Co. v. People Against
Nuclear Energy (1983), Rehnquist rejected the lower court’s contention
that the NRC had to consider the psychological effects of local resi-
dents of the plant in a required “environmental impact statement”
under the National Environmental Protection Act (NEPA). He did so
for two reasons. Courts alone have no power to demand such consid-
erations, and the language of NEPA does not suggest that Congress
intended agencies to consider such psychological effects. In addition,
he noted that it “would be extraordinarily difficult for agencies to
differentiate between ‘genuine’ claims of psychological health damage
and claims that are grounded solely in disagreement with a democrat-
ically adopted policy.”

The tone of the Three Mile Island ruling underscores the Court’s
striving to limit how far courts go when demanding reasons for regu-
latory decisions. The Court sent a signal to lower courts to accord
agencies greater deference in regulation. At least to Judge Patricia
Wald of the Court of Appeals for the District of Columbia, that means
a less rigorous application of the “hard look” doctrine and some re-
trenchment from Leventhal’s vision of a “constructive partnership”
between courts and agencies in regulatory politics.?®

Reviewing EPA’s ““‘Bubble Policy”

The Court indeed appears to be calling for more deference to federal
agencies. In Chevron v. Natural Resources Defense Council (1984), for
example, the Court unanimously overturned a decision by the D.C.
Circuit that had struck down the controversial “bubble policy” of the
EPA in regulating air pollution.?”

The dispute centered on whether the EPA could revise an earlier
policy, requiring each emission source within a plant to be assessed
independently. The agency substituted a policy giving a plantwide or
“bubble” definition of a polluting “stationary” source under the Clean

36Gee P. Wald, “Negotiation of Environmental Disputes: A New Role for
the Courts?” 10 Columbia Journal of Environmental Law 1 (1985).

37 Natural Resources Defense Council, Inc. v. Gorsuch, 685 F.2d 718 (D.C. Cir.
1982), overturned in Chevron v. Natural Resources Defense Council, 467 U.S. 837

(1984). Justices O’Connor, Marshall, and Rehnquist did not participate in the
decision.
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Air Act. The policy was supported by industry, some states, and the
Reagan administration as a more cost-effective means of achieving air
pollution control. At the same time, environmental groups criticized
it for being less protective. The “bubble policy” allows particular pol-
lution-emitting sources to exceed air pollution control standards, so
long as the emissions on a plantwide basis are at or below federal air
quality standards.

Neither the legislative history nor the applicable definitions of
the “stationary source” in the Clean Air Act address this issue.?® The
D.C. Circuit ruled that the bubble policy ran counter to the purposes
of the Clean Air Act. On appeal, the Supreme Court rejected that
conclusion for being “a static judicial definition of the term ‘stationary
source.” ” As Stevens explained, “if the statute is silent or ambiguous
with respect to the specific issue, the question for the courts is whether
the agency’s answer is based on a permissible construction of the
statute.”

To an even greater degree than in the cotton dust controversy,
the majority in the bubble-policy case went out of its way to emphasize
that judges should defer to agencies and agencies to the directives of
the White House. Stevens’s explanation merits quoting:

Judges are not experts in the field, and are not part of either
political branch of the government. Courts must, in some cases, recon-
cile competing political interests, but not on the basis of the judges’
personal policy preferences. In contrast, an agency to which Congress
had delegated policymaking responsibilities may, within the limits of
that delegation, properly rely upon the incumbent administration’s
views of wise policy to inform its judgments. While agencies are not
directly accountable to the people, the Chief Executive is, and it is
entirely appropriate for this political branch of the Government to
make such policy choices—resolving the competing interests which
Congress itself either inadvertently did not resolve, or intentionally left
to be resolved by the agency charged with the administration of the
statute in light of everyday realities.®®

3849 U.S.C. Section 74411(a)(3)(1982).
39 Chevron v. Natural Resources Defense Council, 467 U.S.837, 865 (1984).
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This language reinforces the push in earlier rulings toward
greater judicial deference to the regulatory policies set by agencies.
When upholding the cotton dust standard, promulgated during the
Carter administration and attacked by the Reagan administration,
Brennan’s majority opinion thus suggested that agencies should fol-
low the directives of the White House when interpreting congres-
sional mandates. In the Three Mile Island case, a unanimous Court
rejected an expansive reading of congressional language that would
force agencies (against the wishes of the White House) to consider
more factors and more data than clearly mandated by Congress in
support of regulatory decisions. And in the bubble-policy case, a
unanimous Court again expressly underscored that courts and agen-
cies should defer to the White House when congressional mandates
are ambiguous.

Reviewing the Regulation and Deregulation of Passive Restraints

These rulings suggest a change toward a more deferential relation-
ship between reviewing courts and regulatory agencies, but they actu-
ally signal a more important shift from congressional to presidential
influence in the regulatory politics. Whereas in the 1970s federal
courts largely sought to ensure that agencies complied with (rather
than thwarted) the health-safety and environmental goals set by Con-
gress, those courts are now legitimating the power of the White
House to reinterpret congressional mandates (within certain bounds).
Federal appellate courts are becoming more sensitive to their limita-
tions and to the limits of law in resolving science-policy disputes while
also becoming more receptive to the demands of democratic politics,
and specifically to shifts in the electorate.

It would be wrong, however, to conclude that the Court has
signaled the end of the “hard look” doctrine or uncritically embraced
deregulation. To the contrary, appellate courts and the Supreme
Court have adapted the “hard look” approach to challenges to dereg-
ulation by the Reagan administration. Since deregulation often in-
volves the reversal of an agency’s former regulatory policy, in the
words of the D.C. Circuit, it may “constitute ‘danger signals’ that the
will of Congress is being ignored.”*°

*0State Farm Mutual Automobile Insurance Co. v. Department of Transporta-
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When Congress enacts new legislation authorizing deregula-
tion—as it did, for example, with the Airline Deregulation Act of
1978—courts have not questioned regulatory policy changes.*! But,
when deregulation proceeds without congressional authorization,
federal courts take a hard look at whether the reversal in policy is
irrational, simply politically motivated, or contrary to congressional
mandates.

Within the first three years of the Reagan administration, sev-
enty-six regulatory rules inherited from earlier administrations were
revised or eliminated. In thirty-four challenges to agencies’ deregula-
tion policies, federal courts struck down twenty-two.*?> One of the

tion, 680 F.2d 206, 221 (D.C. Cir. 1982). For further discussion, see M. Gar-
land, “Deregulation and Judicial Review,” 98 Harvard Law Review 507 (1985);
and, for a different view, L. Smith, “Judicialization: The Twilight of Adminis-
trative Law,” 1985 Duke Law Journal 427 (1985).

*!See North American Van Lines v. ICC, 666 F.2d 1087 (7th Cir. 1980);
American Trucking Associates v. ICC, 656 F.2d 1115 (5th Cir. 1981); and Na-
tional Small Shipments Traffic Conference, Inc. v. Civil Aeronautics Board, 618 F.2d
819 (D.C. Cir. 1980).

*2 Agencies’ deregulation was struck down in Office of Communication of the
United Church of Christ v. FCC, 560 F.2d 529 (2d Cir. 1977); American Trucking
Association v. ICC, 656 F.2d 1115 (5th Cir. 1981); McGinness v. ICC, 662 F.2d
853 (D.C. Cir. 1982); Wheaton Van Lines v. ICC, 671 F.2d 520 (D.C. Cir. 1982);
State Farm Mutual Automobile Insurance Co. v. Department of Transportation, 680
F.2d 206 (D.C. Cir. 1982); Natural Resources Defense Council v. EPA, 683 F.2d
752 (3d Cir. 1982); Environmental Defense Fund, Inc. v. Gorsuch, 713 F.2d 802
(3d Cir. 1982); Center for Science in the Public Interest v. Department of the Trea-
sury, 573 F. Supp. 1168 (D.D.C. 1983); ILGWU v. Donovan, 772 F.2d 795 (D.C.
Cir. 1983); Office of Communication of the United Church of Christ v. FCC, 770
F.2d 1413 (D.C. Cir. 1983); Action on Smoking & Health v. Civil Aeronautics
Board, 699 F.2d 1209 (D.C. Cir. 1983); Detroit, T. & I.R.R. v. United States, 725
F.2d 47 (4th Cir. 1984); Motor Vehicle Manufacturers Association of the United
States, Inc. v. State Farm Mutual Automobile Insurance Co., 463 U.S. 29 (1983);
Arizona Public Services Co. v. United States, 742 F.2d 644 (D.C. Cir. 1984); Brae
Corp. v. United States, 740 F.2d 1023 (D.C. Cir. 1984); International Brotherhood
of Teamsters v. United States, 735 F.2d 1525 (D.C. Cir. 1984); New England
Coalition on Nuclear Pollution v. Nuclear Regulatory Commission, 727 F.2d 1127
(D.C. Cir. 1984); National Association of Broadcasters v. FCC, 740 F.2d 1190
(D.C. Cir. 1984); and Coal Exporters Association v. United States, 745 F.2d 76
(D.C. Cir. 1984).

Federal courts have also upheld deregulation in Office of Communication of
the United Church of Christ v. FCC, 590 F.2d 1067 (D.C. Cir. 1978); FCC wv.
WNCN Listeners Guild, 450 U.S. 582, 598—599 (1981); Malrite TV v. FCC, 693
F.2d 198 (D.C. Cir. 1982); Computer & Communications Industries Association v.
FCC, 693 F.2d 198 (D.C. Cir. 1982); Telocator Network of America v. FCC, 691
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most controversial of these deregulation cases led to the Supreme
Court’s affirmation, in Motor Vehicle Manufacturers Association v. State
Farm Mutual Automobile Insurance Co. (1983), that courts continue to
have a major role in supervising the basis for deregulation, no less
than for regulation.

State Farm involved a challenge to the rescission of a safety regula-
tion requiring automobile manufacturers to install automatic crash
protection devices in all cars manufactured after September 1982.
But like most regulatory controversies, State Farm was rooted in a long
history of disagreements over the costs and benefits of regulatory
policy.

The National Traffic and Motor Vehicle Safety Act of 1966 di-
rected the secretary of the Department of Transportation (DOT) to
establish, upon “relevant available motor vehicle safety data,” stan-
dards that are “reasonable, practicable and appropriate” for motor
vehicles. The secretary of DOT delegated to the National Highway
Traffic Safety Administration (NHTSA) the responsibility for devel-
oping standards for drivers’ safety. Initially, in 1967 the NHTSA
required under Standard 208 the installation of seatbelts in all auto-
mobiles. But it was soon evident that drivers tended not to use seat-
belts. Thus the agency considered requiring the installation of “pas-
sive restraints”—devices that do not depend for their effectiveness on
actions taken by the occupants of a vehicle.

Attention was primarily given to two types of passive restraints—
automatic seatbelts and airbags. The first is a traditional seatbelt that
is deployed automatically when a passenger enters a vehicle. The
second, more expensive device is concealed in the dashboard and
steering column and automatically inflates upon impact. After a series
of studies, the NHTSA estimated that these passive restraints could

F.2d 525 (D.C. Cir. 1982); NAACP v. FCC, 682 F.2d 993 (D.C. Cir. 1982);
Western Union Telegram Co. v. FCC, 674 F.2d 160 (2d Cir. 1982); Building &
Construction Trades Department v. Donovan, 712 F.2d 611 (D.C. Cir. 1983); Black
Citizens for a Fair Media v. FCC, 719 F.2d 407 (D.C. Cir. 1983); National Black
Media Coalition v. FCC, 706 F.2d 1224 (D.C. Cir. 1983); and World Communica-
tions, Inc. v. FCC, 735 F.2d 1465 (D.C. Cir. 1984).
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prevent approximately 12,000 deaths and over 100,000 serious in-
juries annually.

The agency’s rulemaking process began in 1969, when DOT ini-
tially proposed a standard requiring the installation of passive re-
straints. The following year the agency revised Standard 208, and in
1972 it further amended the standard to include passive protection
for all cars manufactured after August 1975. To meet the standard,
automobile manufacturers at first chose an “ignition interlock” sys-
tem—which prevented the ignition of a car unless the seatbelts were
locked. But that proved highly unpopular with consumers. Opposi-
tion was so intense that Congress amended the National Traffic and
Motor Vehicle Safety Act to prohibit any vehicle safety standard that
requires or permits such a system, as well as to provide for a congres-
sional veto of any driver’s safety standard that it found objectionable.
The effective date for the installation of passive restraints was also
extended until 1976.

President Gerald Ford’s secretary of transportation, William
Coleman, initiated new rulemaking proceedings. That reexamination
concluded that passive restraints would be widely unpopular. To edu-
cate the public about the risks of automobile accidents and the need
for improved driver’s safety, Coleman proposed a demonstration
project involving 500,000 cars installed with passive restraints.

The 1976 presidential elections brought another change in
policies. President Jimmy Carter named Brock Adams as Coleman’s
successor. Adams decided that the demonstration project was un-
necessary. In 1977, he issued what became known as Modified Stan-
dard 208, mandating the phasing-in of passive restraints (either auto-
matic seatbelts or airbags) beginning with large cars in 1982 and
extending to all cars by 1984. A conservative “public interest” law firm
and a coalition of automobile manufacturers attacked the new stan-
dard. But it survived scrutiny in Pacific Legal Foundation v. Department
of Transportation (1979), as well as a subsequent congressional over-
sight hearing.

Automobile manufacturers and advocates of deregulation never-
theless continued their attack on passive restraints. They had little
success until after the next presidential election. The 1980 election of
Ronald Reagan brought in an administration more sympathetic to
claims that passive restraints are not cost-effective. Shortly after
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Reagan’s inauguration, DOT Secretary Drew Lewis reopened the
rulemaking process in order to reexamine the cost-effectiveness of
Modified Standard 208. Within two months, DOT ordered a one-year
delay in the application of the standard to large cars and proposed the
possible rescission of the standard. After holding public hearings on
October 29, 1981, the NHTSA rescinded the standard for passive
restraints.

The NHTSA based its rescission not on new data on the effec-
tiveness of passive restraints but on changes in the automobile indus-
try. In 1977, the NHTSA explained, it had assumed that airbags
would be installed in 60 percent of all new cars and automatic seat-
belts in 40 percent. But by 1981 it learned that, due to economic
difficulties in the industry, manufacturers were going to install auto-
matic seatbelts in 99 percent of all new cars. The life-safety potential
of airbags would thus not be realized. The overwhelming majority of
passive seatbelts to be installed could be detached and left that way
permanently by car owners. The agency accordingly reasoned that
there was no longer any basis for reliably predicting whether the
standard would lead to any significant increased usage of restraints
and lives saved. Since the standard would have cost about $1 bil-
lion to implement, the agency concluded that it was no longer cost-
effective.

State Farm Mutual Automobile Insurance Company and the Na-
tional Association of Independent Insurers successfully challenged
the rescission of the regulation in the D.C. Circuit. That court held
that the rescission was arbitrary and capricious for basically three
reasons. First, the agency had not shown that there was an insufficient
basis for predicting a decrease in the use of seatbelts. Second, it had
inadequately considered the possibility of having automakers install
nondetachable passive seatbelts. And, finally, the agency failed to
consider the option of requiring the installation of airbags in all cars.
The court suggested that the basis for deregulation was not only
unreasonable but reflected a political bias. The court noted that the
White House Press Office had announced the rescission as part of a
package of “Actions to Help the U.S. Auto Industry.” “It is difficult to
avoid the conclusion,” the court observed, “that [the agency’s] analysis
... has been distorted by solicitude for the economically depressed
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automobile industry—which is not the agency’s mandate—at the ex-
pense of consideration for traffic safety, which is.”*?

When the Motor Vehicle Manufacturers Association of the
United States appealed the ruling, it found a largely unsympathetic
high bench. Byron White delivered the Court’s opinion upholding
the lower court’s decision. While emphasizing that its review is “nar-
row and a court is not to substitute its judgement for that of the
agency,” the Court took a hard look at the basis for the rescission. For
basically the same reasons as those of the D.C. Circuit, it found incon-
sistency in the reasoning behind rescinding the regulation. As White
put it, “the agency’s explanation for rescission of the passive restraint
requirement is not sufficient to enable us to conclude that the rescis-
sion was the product of reasoned decisionmaking.”**

Even the most conservative members of the Court agreed that
the rescission of the standard governing airbags was arbitrary. In a
separate opinion, Rehnquist conceded that “the agency gave no ex-
planation at all” for rescinding that part of the regulation. But, along
with Chief Justice Burger and Justice Powell, he thought that the
agency had adequately explained its basis for rescinding the require-
ment for automatic seatbelts.

Subsequently, the Department of Transportation suspended the
requirement for passive restraints for one year and, after further
study, issued a final rule in July 1984 calling for the “installation of
automatic restraints in all new cars beginning with the model year
1990 (September 1, 1989) unless, prior to that time, state mandatory
belt usage laws are enacted that cover at least two-thirds of the U.S.
population.”*?

Conclusion

The Supreme Court’s ruling in State Farm underscores both the per-
sistence of the hard look approach and the elusive senior status of

13 State Farm Mutual Automobile Insurance Co. v. Department of Transporta-
tion, 680 F.2d 206 (D.C. Cir. 1982).

* Motor Vehicle Manufacturers Association of the United States v. State Farm
Mutual Automobile Insurance Company, 463 U.S. 29, 43 and 52 (1983).

%548 Fed. Reg. 39908 (1983), and 49 Fed. Reg. 28962 (1984).
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appellate courts in the politics of regulation and deregulation.*® More
than that, the controversy over passive restraints was a classic example
of democratic politics and changing political responses to regulating
risk. Within that political context State Farm remains a prime example
of how courts limit the impact of democratic politics in determining
the outcome of disputes over regulating risk. Courts no longer simply
adjudicate disputes between individuals or interest groups and regu-
latory agencies. They have and will continue to have a major role in
resolving conflicts among agencies and between Congress and the
executive branch over the direction of regulatory policy.

#6Some federal courts have also responded to challenges to agencies’
refusal to act or regulate health, safety, and environmental risks. See Illinois v.
Gorsuch, 530 F. Supp. 340 (D.C.C. 1981); Allison v. Block, 723 F.2d 631 (8th
Cir. 1983); Environmental Defense Fund v. EPA, 716 F.2d 915 (D.C. Cir. 1983);
and Chaney v. Heckler, 718 F.2d 1174 (D.C. Cir. 1983), reversed in Heckler v.
Chaney, 105 S.Ct. 1649 (1985). See, generally, P. Cooper, “Conflict or Con-
structive Tension: The Changing Relationship of Judges and Adminis-
trators,” in Law and Public Affairs, Special Issue, 45 Public Administration Review
643 (1985), ed. C. Wise and D. M. O’Brien.
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Reconsidering Courts and Science-Policy
Litigation

Controversy over courts and science-policy disputes is often misdi-
rected. Courts and the judicial process have an important role in
resolving disputes over the regulation of health-safety and environ-
mental risks. Such disputes are not new to courts, though their nature
changes with technological advances and social forces. Like other
kinds of social conflict, science-policy disputes tend to come to the
courts because of expectations about conflict resolution that are
deeply rooted in our cultures of science, law, and democratic politics.

Science cannot dictate responses to the perceived risks of indus-
trial society. Indeed, science is often part of the problem. Uncertain-
ties, and the evolution of scientific knowledge, as well as the basic
choices in models and modes of risk assessment usually only serve to
heighten the clash among special interest groups over whether and
how to regulate health, safety, and the environment. But, even if
science could provide a firm uncontestable foundation for regulating
risks, democratic politics would not let it entirely dictate regulatory
responses (just as it forbids human experimentation that would give
science a firm basis for assessing risks).
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Democratic politics by itself does not provide a complete solution
either. In regulating risks in an industrial society it would be irrational
and imprudent to rest public policy solely on bargains struck through
political compromise—compromises that are not reasonably in-
formed by scientific evidence. Yet that, of course, leads us back to the
difficulties of how we determine what is a “sufficient scientific basis”
for regulation. Even though political compromise is valued, it be-
comes difficult if not impossible to achieve on the most divisive issues
of regulatory policy in a pluralistic society.

When political compromises are achieved in Congress or in state
legislatures, they may come at the cost of disregarding or distorting
scientific evidence, as in the controversies over saccharin and cycla-
mates. In any event, legislation cannot solve the problems of assessing
and managing risks, any more than science can dictate regulatory
policies. For the most part, Congress delegates broad regulatory pow-
ers to federal agencies, which only serves to focus political conflict at
the level of agencies and reviewing courts. Agencies, moreover, can-
not resolve underlying scientific disagreements any more than can Con-
gress. And their regulations—like the ban on Tris—typically rest on
data that remain subject to considerable scientific debate. Even in
situations of greater scientific certainty, agency regulations—such as
OSHA'’s standards for benzene and cotton dust—generate political
conflict that finds its way to the courts.

Because of the underlying scientific uncertainties and the diffi-
culties of accommodating all interests and achieving political compro-
mises on the regulation of perceived risks, science-policy disputes
tend to be judicialized and forced into the courts. This is fundamen-
tally a cuitural response of a society that places great premium on
preserving the perception, if not a measure, of fairness in the resolu-
tion of social conflict.

Not surprisingly, then, science-policy disputes are hardly new to
courts. Courts have historically handled scientifically complex dis-
putes over trespass, nuisance, negligence, and the like. When doing so
they perform an important regulatory role in assessing risks and re-
sponsibilities, as well as in responding in a more discriminating way
than other kinds of governmental regulation to new-found risks and
injuries, like those revealed in the DES litigation. In short, through
private law litigation courts respond to demands for simple compen-
satory justice and further the expansion of social justice.
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Have courts gone too far in recognizing new claims and in award-
ing damages? They have indeed refashioned traditional common law
doctrines in light of new science-policy disputes and pushed private
law litigation in the direction of a public law of toxic torts. But it
would be hard to say that they have gone too far. Although judges
and juries occasionally make extraordinarily large awards and their
rulings may have broad socioeconomic impact, courts are generally
modest and moderate, relying on precedents and ruling on a case-by-
case basis. They rarely fashion policy on a grand scale and appear ill-
suited to resolve disputes involving massive tort claims, such as those
over air and water pollution. In addition, science-policy litigation is
costly, cumbersome, time-consuming, and haphazard. It may prove
distributively uneven and unfair for victims and industries alike. Only
a small fraction of those injured actually initiate lawsuits and even
fewer win awards for health and environmental damages, and those
awards are usually modest.

Like other forms of governmental regulation, science-policy liti-
gation involves tradeoffs. On the one hand, courts are neither struc-
turally nor situationally predisposed to resolve but a modest number
of disputes over the impact of technological developments. Judges
lack the resources, opportunity, and training of administrative agen-
cies to assess the impact of advancing technologies. On the other
hand, courts are not as likely as agencies to be captured by the inter-
ests that they are supposed to regulate. Agencies, moreover, cannot
screen and regulate all of the thousands of suspected toxins, let alone
manage all of the risks in society. Courts can and do respond when
injuries occur. And in some ways private law litigation is a more
democratic and more representative response to managing risks than
administrative regulation. It allows individuals who have the most at
stake to help forge regulatory policy. Still, there are limitations to
what courts and the system of tort liability may accomplish. At best,
courts and private law litigation are one means of forging changes in
public policy. Through the imposition of tort liability, courts can
prompt other governmental responses, and historically our demo-
cratic society has relied on private law litigation to settle science-policy
disputes, compensate victims, and stimulate regulatory changes. But
by themselves, it seems fair to conclude, courts have limited utility in
regulating risks through private law litigation.

Are judges competent to decide science-policy disputes and is the
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judicial process amenable to resolving them? People are not likely to
agree on this; it is often a matter of whose ox dies, or whose backyard
is polluted. Yet, judges do decide disputes over matters on the fron-
tiers of science, and they are no more or less competent to do so than
when they decide equally vexing and complex disputes over social
and regulatory policies involving, for example, abortion, reapportion-
ment, or antitrust. What remains crucial is that judges do not purport
to resolve scientific questions but the underlying normative conflicts.

The role of judges is basically no different in science-policy dis-
putes than in settling other kinds of social conflicts. The adjudicatory
process is an imperfect method of fact-finding, particularly from a
scientific perspective. But it does not aim at a resolution of underlying
scientific disagreements and uncertainties. Like administrative agen-
cies, trial courts must make fundamental value choices based on in-
conclusive scientific evidence and opinion. State and federal trial
courts often cannot escape making those hard value judgments. They
are forced to do so, as in the Reserve Mining controversy, because of
the failure of political processes to settle the underlying social conflict.

The role of courts—particularly federal courts—has grown
enormously in the politics of regulating health-safety and environ-
mental risks. Still, that is not because courts have set out to usurp the
power of other governmental branches. Rather, they respond to so-
cial forces; courts are not self-starters but reactive agents of social
change. The growth in congressional legislation and federal regula-
tion dealing with health, safety, and the environment; the lack of
consensus on the scientific basis for that regulation; and the inevitable
clashes of interest groups over whether and how much regulation is
needed all contributed to propelling courts into a larger role in over-
seeing the regulation of health-safety and environmental risks. Quite
simply, this is a function of the disputes that arise from scientific,
technological, and economic progress in an increasingly pluralistic
and litigious society.

Finally, it bears repeating that much of the controversy over the
role of courts in regulatory politics and the judicialization of the ad-
ministrative process rests on the misconception that science-policy
disputes revolve around purely scientific controversies over the fac-
tual basis for regulation. Only a small percentage actually appears to
involve disagreements of a purely scientific nature. Those disputes
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are exceedingly narrow and marginally related to determining the
course of most regulatory decisions.

The principal source of contention in science-policy litigation
involves essentially normative, political judgments that must be made
in the absence of complete scientific evidence. Because this is so,
courts will remain a forum for resolving conflicts between individuals
or interest groups and regulatory agencies as well as between Con-
gress and the executive branch over the direction of regulatory policy.
Courts and the rule of law constrain democratic politics no less than
the latter conditions the influence of science on regulatory responses
to health-safety and environmental risks.
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