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Figure 3.1 A Trust-Distrust Continuum
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you, but this is not necessarily so. And what if I do not distrust you? Does
this mean I trust you? Ordinary use would not quite accept that. This set
of relationships is represented pictorially in figure 3.1. Clear cases of trust
are on the right; clear cases of distrust are on the left. In between lies the
spectrum of cases characterized by neither trust nor distrust. Everything
to the left of the area marked as “trust” is the complement of trust,
namely, “not to trust.” As can be read off the diagram, the area of “not to
trust” covers the area of “distrust” along with the no-man’s-land of
neither trust nor distrust (in the figure, “trust agnosticism”). That is, if
I do not trust you, this could mean either that I distrust you—that is, that
I have reasons to positively distrust you—or, more minimally, that I just
have no reasons to trust you (nor to distrust you either). All of this
accords, I believe, with our normal and intuitive linguistic use.
Think of driving on the highway. A good driver will do well not to
be too trustful of the other drivers and to resort to so-called defensive
driving. At the same time, there is no reason for her to distrust all other
drivers altogether. After all, she and they share an interest in not colliding and in completing their respective journeys safely. This is a common
situation in which people find themselves interacting in an impersonal
manner with others and in which the question of trust does come up in
some “thin” sense, as relating both to the motivations and to the competence of the other(s). While there is no room for trust here, there are
normally no specific reasons for distrust, either.
As can be seen from this example, the complement of “distrust” is not
symmetrical to the complement of trust. Had there been symmetry, the
complement of “distrust” would comprise everything to the right of the
area marked as “distrust”—including, in particular, the area marked as
“trust.” This would mean that if I say “I do not distrust you,” I could
plausibly be interpreted as saying that I actually trust you. This, I
believe, does not accord with accepted use.
When I say that I do not distrust my secretary, I take it that you will
understand me as saying that I do not have reasons to distrust the
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Figure 5.1 Decision Tree for Case Filing at the National Labor Relations Board
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filing. It is then the turn of the NLRB staff to decide whether to dismiss
outright or accept the complaint. If the staff accepts the complaint, then
it is the up to the board to reject or uphold the complaint.
Our model assumes that the key actors have conflicting interests and
reasonable bases for distrust and that they vary across time in their relative power to cause harm. We define labor as “weak” when both overall
union membership—the number of people belonging to unions—and
union density—the percentage of workers who belong to unions—are low.
These factors reduce the capacity to strike. The relative weakness of
unions is an effect of laws and job market power as much as of internal
union organization. When management is “weak,” it cannot tolerate a
strike or effectively prevent unionization among its workforce. This, too,
is an effect of law and job markets but also of worker control over the
shop floor. Of course, both unions and management will try to prevent
each other from having complete information about their weaknesses
and will attempt to present a picture of strength. This is a major source
of imperfect and incomplete information.
From this perspective, filing behavior becomes another means for
improving one’s bargaining position, making oneself stronger vis-à-vis
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Figure 5.2 Simple Strike Game, Perfect Information (Without Institutional
Framework)
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one’s opponent. Although both labor and management may benefit
from cooperation created by regulation, each will also attempt to exploit
the other if possible. Thus we can model their interaction as a game, and
we can vary some key attributes of the players and the environment in
ways that should enable us to infer some testable implications from our
model. We derive our games from those developed by Miriam Golden
(1997, 28–37) to investigate labor and management strategies when the
firm threatens job reductions, but we revise them to reflect strategies relevant to union demands for recognition and bargaining rights.
To make the point that the existence of an institution such as the
NLRB will change the nature of the relationship between labor and management, let us consider the case in which there is no regulatory apparatus (figure 5.2). This is analogous to the situation Golden (1997, 29)
models in her “simple job loss game.” Management would prefer to
avoid both concessions (x1) and a strike (z1); its preference is for labor to
acquiesce to its demands (y1). Labor would prefer to obtain concessions
from management (x2). If management refuses to concede to its demands,
labor will threaten to strike, but management knows that the union
would prefer to acquiesce (y2) than strike (z2). The equilibrium is management resistance to the union and union quiescence (y1, y2). With the

Transaction Costs of Distrust

117

Figure 5.3 Simple Filing Game, Perfect Information (with Institutional
Framework)
c = costs of filing and defending
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Source: Authors’ compilation.

introduction of the NLRB, the calculation changes. The costs of filing are
considerably lower than the costs of striking and provide labor with an
alternative strategy, a strategy that, in principle, may be as effective as a
strike in compelling management to acquiesce to its demands for recognition and bargaining. In this simple game (figure 5.3), both labor and
management have perfect information about the intentions and ability
of the other and about the likely behavior of the NLRB. This game models a situation in which labor is attempting to organize a union and hold
a representation election. It is in management’s interest to block the election or ensure that labor loses the election. It is in labor’s interest to hold
the election and win it. Thus when management concedes to labor’s
demands, there is no reason for labor to file.
Within this simple framework, x1, x2 represents mutual cooperation for
management and labor, respectively. The situation in which management
defects and labor strikes is represented by y1, y2. Finally, rejection by
management followed by filing on the part of labor is represented by
(z1 − c), (z2 − c), where c represents the costs to each party of filing and
defending cases. Management’s preferences are y1 > x1 > (z1 − c), and
labor’s preferences are x2 > (z2 − c) > y2.
This game suggests that the very existence of an institution such as the
NLRB should reduce distrust between the players, reduce overt conflict
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Figure 5.4 Labor Filing Game, One-Sided Imperfect Information (with
Institutional Framework)
c = costs of filing
s = costs of strike
p = probability
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We can infer from the logic of this game that a few major factors will
affect decisions to reject or to concede and to file or not to file. These factors largely relate to relative bargaining strength: union density, overall
union membership, the unemployment rate, inflation, and the political
bias of the NLRB. However, as we know from the facts of the case, the
establishment of the institution creates a dynamic among the players that
leads to changes in the rules and interactions—perhaps in predictable
and perhaps in indeterminate ways. The extent to which the institution
can be manipulated and transformed reflects the extent to which the
NLRB actually facilitates credible commitments. The narrative of the
institution suggests that it can be manipulated; the filing behavior reveals
that it has been.
The first implication of the game has to do with the initiation of filing
activity. Filing is more likely to be initiated by the weaker party or the
party that is most likely to have to respond to a possibly illegal action.
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Figure 5.5 Unfair Labor Practice Cases Filed at the National Labor
Relations Board, 1944 to 1998
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While the data generally indicate an increasing trend in the total
number of cases filed at the NLRB, analyzing the source of the charges
of unfair labor practices reveals some interesting results. Figure 5.5 indicates that union-filed cases have tended to increase steadily over time,
except for a small decrease in the early 1980s and a rapid increase in the
1990s.4 The number of cases filed by individuals followed a similar pattern through the early 1980s, but instead of increasing into the 1990s,
they remained relatively constant from the mid-1980s until the late
1990s. In contrast, the number of cases filed by employers steadily
increased from the late 1940s, peaked in the late 1970s, and experienced
a steady decline thereafter (figure 5.6). Clearly, in relation to labor,
employers initiate far fewer cases involving unfair labor practices at the
NLRB. This supports our initial expectation that labor, the weaker party,
will be more active and will more readily make use of the NLRB.
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Figure 5.6 Employer-Filed Unfair Labor-Practice Cases, 1948 to 1998
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Examination of the raw data suggests that the decline in union membership in the 1980s is correlated with a sharp increase in the number of
cases sent to the NLRB by labor (Farber and Western 2001). The increase
in union-sponsored cases in the 1980s confirms our expectation that a
weakened position of organized labor will precipitate an increase in
total cases filed by unions. Conducting a linear regression analysis using
the unfair labor cases submitted to the NLRB as the dependent variable
adds some support to but also detracts from our earlier hypotheses.
Using employer-initiated cases as the dependent variable yields the
following results (the first column in table 5.1). Inflation, unemployment,
and union membership produce a positive and statistically significant
relationship with the dependent variable, employer-initiated cases of
unfair labor practices. This lends support to our earlier claim that during
inflationary times, management and employers become more willing to
file cases against labor. On the other hand, union density, Republican
leadership, and NLRB staff dismissal rates produce a negative and significant relationship on employer filing activity. As expected, greater
union density appears to dampen filing on the part of employers, but
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Figure 5.7 Total Cases Filed, Personnel, and Budget at the National Labor
Relations Board, 1944 to 1998
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Benefits from the Investment in
Transaction Costs
After examining the variables that influence labor and management
transaction costs, we then consider the degree to which the NLRB facilitates labor-management cooperation in general. More specifically, we
wish to find out whether the increasing transaction costs that we have
documented diminish labor-management discord. To measure increasing discord or accord, we collected data on the method and stage of disposition of all cases involving charges of unfair labor practices. Four
main methods of disposition of such cases are listed by the NLRB: agreement of the parties, withdrawal of the complaint, dismissal of the
charge, and compliance with judicial or board decisions. Agreement of
the parties involves a resolution of the problem before the case reaches
the board level. In these situations, the cases are not withdrawn but
rather are resolved by the parties in question. “Withdrawal” denotes a
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Figure 5.8 Disposition of Unfair Labor Practice Cases, 1965 to 1997
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situation in which a party completely retracts a case that has already
been filed and of which it is assumed no resolution has occurred. A dismissal of a case occurs at the staff level at the NLRB. When a case is dismissed it is deemed by the staff to be unworthy of a hearing at the board
level. Of course, no resolution occurs in these situations. Finally, “compliance” refers to the few situations in which a case is decided upon at
the board level and each party is compelled to abide by the board decisions. Figure 5.8 presents the trends in these four methods of disposition
from 1965 to 1997.
Figure 5.8 indicates that agreement has become increasingly more
common as a method of disposition; agreement has seen a more or less
steady increase from the early 1970s. Moreover, the frequencies of both
withdrawal and compliance have decreased steadily as a method of disposition. The rate of dismissal, on the other hand, increased through the
late 1970s and remained consistent until the early 1990s, only to experience a considerable decline after 1994. These trends suggest that even in
the face of increasing transaction costs, as reflected by total caseload, labor
and management are more frequently settling disputes by agreement.
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Figure 5.9 Days Idle and Work Stoppages, 1945 to 1997
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In fact, by 1995 agreement had become the most common method of disposition. More interestingly, fewer cases are being resolved by reference
to board or higher judicial decision makers. This trend suggests that labor
and management are resolving disputes at a lower level—preferring to
reach agreement or withdrawing complaints altogether. Finally, the fact
that withdrawal has seen a steady decrease as a method of disposition
may indicate that the NLRB is being used more often as an organization
to settle disputes than as a tool for labor to harass management—or for
management to harass labor.
While further research is needed to fully evaluate our claims, the trends
we document do suggest that the NLRB has the potential to become more
effective as an arena for promoting sincere dispute resolution. However,
distinguishing between significant and more routine cases, as Cooke and
his colleagues (1995) advocate, may show that mutually beneficial dispute
resolution is more likely in the easier than the harder cases.
Finally, the data on work stoppages and days idle as a percentage of
working time (figure 5.9) suggest that there are benefits to the public of
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Table 5.1 Political and Economic Effects on Case-Filing Behavior,
1945 to 1999
Employer-Filed Cases
Variable

Beta
Statistic

Constant

t Score

p Value

2.84

.012

Labor-Filed Cases
Beta
Statistic t Score p Value
7.620

.000

Inflation
(GDP a deflator)

.411

4.82

.000

.251

2.540

.022

Unemployment rate

.268

3.57

.003

.241

2.930

.010

Total union
membership

.571

5.87

.000

−.082

−.609

.551

Union density

−.732

−4.03

.001

−.788

−8.150

.000

NLRB staff dismissal
rates

−.328

−2.27

.037

−.069

−.740

.470

Republican president
(t − 1)

−.131

−2.36

.031

−.126

−1.880

.078

R
R-squared
Durbin Watson
Nb

.982
.965
2.13
23

.976
.953
1.30
23

Source: Data from U.S. Department of Labor (1946–1999); NLRB (1945–1999); Golden,
Wallerstein, and Lange (2002); World Bank (1998).
a
Gross domestic product.
b
The N of 23 represents the number of years for which there was full data.

greater union membership appears to enhance filing activity. Perhaps
this is because there is more likely to be employer filing against first contracts (Cooke 1985), an issue we have not fully explored here.
Changing the dependent variable to labor-initiated cases produces
results similar to those in the earlier regression (the second column in
table 5.1).5 Inflation and unemployment are positively related to the
dependent variable, labor filing activity, as they are for employer-filed
cases. Union density and Republican leadership have a negative influence on labor filing activity. This would lead us to believe that the number of labor-filed cases of unfair labor practices is influenced by the
degree to which unions permeate the workforce. That is, in periods of
low union density, labor becomes more active in filing charges, while in
periods of high union density, labor becomes less active. The results from
this regression also add support to our claim that a stronger relative position of labor should be accompanied by a decrease in filing activity by
labor at the NLRB. Interestingly, a Republican president had a negative
influence on filing behavior in both regressions. This presidential effect
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Table 10.1 Most Important Personal Features of Business Partners
Feature

Percentage

Honesty, trustworthiness
Responsibility, reliability
Professional skills, competence
Accuracy, precision
Initiative
Financial sustainability
Gender, ethnicity
Work experience, other

79
29
19
12
8
4
1
2

Source: Author’s compilation.
Note: N = 227

be easily resolved. Forty-three percent of our respondents gave a positive answer. More tensions were observed in medium and large companies than in small companies (table 10.2). Heads of privatized firms and
firms having state-owned assets complained of disputes more often than
heads of newly established private firms. As for sector divisions, the
firms in the areas of finance, market services, and industrial production
more frequently reported problems with their business partners.
These data point to a high level of opportunism in business relationships. The main source of this problem comes from the frequent infringement of business contracts, which leaves Russian businesses vulnerable
to risk and uncertainty. We analyzed the spread of opportunistic behavior by the market segment and entrepreneurial group. To measure the

Table 10.2 Tensions with Partners and Clients, by Type of the Firm
Characteristics
Characteristic

Percentage Reporting
Tensions in the Last Year

Size of firm
Large and medium
Small

54
40

Type of firm
Privatized
Newly established private

54
40

State-owned assets
Yes
No

56
40

Source: Author’s compilation.
Note: N = 227
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Table 10.3 Rate of Contract Infringement in Russian Business (Percentage)
Frequency of Infringement
In Russian business in general
In one’s personal experience

Often

From Time to Time

Rarely

49
32

43
50

8
18

Source: Author’s compilation.
Note: N = 227

level of opportunism in relationships among business partners we presented our respondents with two questions:
1. How often are business contracts violated in Russian business
today?
2. How often do you face contract infringement in your own business
activity?
Our data confirm a high level of opportunism. Nearly everyone
(92 percent) responded that infringements of the business contracts did
happen in Russian business generally (table 10.3). Forty-nine percent of
the entrepreneurs responded that contract infringement occurs frequently, and only a negligible portion (8 percent) saw no infringement
problem at all. These results are supported by our previous research
findings (reported in Radaev 1996, 74–76). The personal experience of
our entrepreneurs strongly correlated with their general attitudes on
this measure of opportunistic behavior. A vast majority of entrepreneurs
(82 percent) reported that they had faced contract infringement in their
own day-to-day business activity. One third (32 percent) said they had
that experience frequently (table 10.3).
Our data indicate that contract infringements are largely responsible
for tensions among business partners. The more often entrepreneurs
report having confronted opportunism in contract relations, the more
they complain of tensions in their market relationships (table 10.4). Data
of the in-depth interviews we conducted also confirm that contract
infringement presents a serious problem for Russian entrepreneurs.
It would be reasonable to assume that the level of opportunism differs across market sectors and firm characteristics. Table 10.5 gives the
percentage of entrepreneurs reporting frequent contract infringement
by characteristics of their firms. Again, larger companies appear to confront opportunism more frequently than small firms. Fifty-seven percent of heads of large and medium enterprises reported that contract
violations occur often in Russian business dealings, and 40 percent
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Table 10.4 Tensions with Partners and Clients Within the Past Year, by
Frequency of Contract Infringement (Percentage)
Frequency of Contract Infringement
Often

From Time to Time

Rarely

In Russian business generally
Have tensions
Do not have tensions

53
47

Have tensions
Do not have tensions

59
41

37
63

16
84

In personal experience
39
61

23
77

Source: Author’s compilation.
Note: N = 227

Table 10.5 Rate of Contract Infringement, by Enterprise Characteristic
(Percentage)
Frequency of Infringement
Often in Russian
Business

Often in Personal
Experience

Size of enterprise
Large and medium
Small

57
47

40
30

State-owned assets
Yes
No

58
47

36
31

Age of enterprise
Established (privatized) before 1996
Established (privatized) in 1996 or 1997

52
41

35
25

Sector
Industrial production
Construction, transportation
Wholesale trade
Retailing, catering, consumer services
Finance, market services
Science, health care, culture
Other

56
47
62
47
61
44
42

38
47
43
30
44
20
26

Characteristic

Source: Author’s compilation.
Note: N = 227
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Table 10.6 Rate of Contract Infringement, by Entrepreneur Characteristics
(Percentage)
Frequency of Infringement
Characteristic
Owner of the firm
Manager of the firm
Males
Females
University degree
No university degree
Low- and medium-level human capital
High-level human capital

Often in Russian
Business

Often in Personal
Experience

51
42
52
41
46
50
45
55

34
27
35
25
16
35
25
43

Source: Author’s compilation.
Note: N = 227

(1985). Both factors might contribute to distortions in the payment systems. In any case, the situation produces serious institutional effects, creating distrust among business partners.
In a business environment in which opportunism is widespread, as it
is in Russia, reciprocal trust is difficult to establish. Distrust is displayed
in the attitude toward newcomers and market invaders; regular partners are considered to be more or less reliable. However, even in longterm partnerships distrust is a serious problem. The head of a real estate
firm expressed the dominant feeling: “I do not trust entirely . . . anyone
in business.”
This statement can be seen to reflect not only rule-based trust but also
affect-based trust—trust founded on personal ties with family and
friends (Rose-Ackerman 2001a). These strong ties are obviously preferred to relations with strangers, and many entrepreneurs start their
businesses relying on relatives and friends. However, in the experience
of the entrepreneurs we interviewed, over the course of years even
affect-based trust was largely undermined. “It does not matter,” said
one manager of a firm selling medical equipment, “if you have very confidential relations with somebody and that somebody loves you tenderly. Payment arrears . . . happen easily.” The head of an advertising
agency noted, “In those few special cases when I stepped back from the
principle of prepayment I was punished severely. . . . And it was my
personal acquaintances who did that to me.”
These entrepreneurs seem to have had similar experience with foreign companies. Western companies have a reputation in Russia for
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Figure 11.1 Annual European Union Antidumping Cases Initiated Against
Nonmarket Economies, 1980 to 2000
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Source: European Commission (1983, 1984, 1986, 1987, 1989, 1990, 1995, 1996, 1997b,
1998, 1999, 2001).

have the EU’s best interests at heart with regard to trade relations. However, since the EU does not actively distrust other similarly situated
developing countries, such as Indonesia or India, these countries are subject to a host of different trade rules than nonmarket economies who are
distrusted.3 In this case, lack of trust and distrust result in two different
policy paths, one leading to unusually high levels of trade discrimination.
The differential manner in which the EU applies its antidumping laws to
nonmarket economies illustrates the causal role of distrust in hobbling
trade relations.
This differential treatment of nonmarket economies (NMEs) results
in discriminatory trade protection. Levels of trade protection are high in
both relative and absolute terms. From 1980 to 2000, almost three hundred antidumping cases were initiated against imports from NMEs or former NMEs (see figure 11.1), although imports from NMEs represent only
a fraction of all trade.4 Moreover, relative to other country groupings,
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Figure 11.2 Cross-Group Comparison of European Union Antidumping
Cases, 1980 to 2000
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NMEs account for an unusually high percentage of antidumping cases
(see figure 11.2; for country groupings, see the appendix to this chapter).
What explains the EU’s unusual patterns and high levels of trade protection against NMEs?
Antidumping laws are designed to protect domestic firms from
unfairly priced competing imports. Low pricing can drive other fairly
competing firms out of business and allow competitors to gain monopoly control of a market. Antidumping laws, rather than other forms of
trade protection, were selected as the topic of this chapter because they
are highly formalized, highly legalized trade rules. Because of the extensive bureaucratic oversight over the administration of the laws and the
extensive formal codification of the implementation of the laws, they are
some of the least likely trade laws to be politically manipulated.
In this chapter I examine trade cases since 1991, after the fall of the
Soviet Union and since the start of widespread economic and political
reforms throughout the region. Despite EU contentions that antidumping laws are above political manipulation and do not target certain
countries or country groups, nonmarket economies have experienced
unusual patterns of trade protection. These trade cases are used here to
advance the argument that distrust of nonmarket economies causes the
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uses antidumping laws to counter unfair trade, there should be a direct
relationship between the volume of trade and the number of antidumping cases. This means that as nonmarket economies increase their exports
to the EU, one might expect to see an increase in the number of cases
launched against them. Import penetration argument yields the first
alternative hypothesis: The greater the import penetration, the greater the
number of antidumping cases. Trade data do not validate this expected
economic relationship, however. Nonmarket economies account for
only a small percentage of trade, a share disproportionate to the percentage of antidumping cases launched against them. In the post–cold
war period alone, NMEs comprised 40 percent of EU antidumping trade
cases but only 5 percent of imports (figure 11.3). There is no positive
relationship between the percentage of total antidumping cases and the
percentage of total imports into the EU accounted for by nonmarket
economies, as the import penetration hypothesis would predict. The
scatter plot in figure 11.4 tracks the percentage of total imports and the
percentage of total antidumping cases by country group (see the appendix to this chapter for country groupings). For all country groupings
other than NMEs there is a direct, positive relationship. As predicted,
increased import penetration is correlated with increased use of trade
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Percentage of Total European Union Antidumping Cases

Figure 11.4 Ratio of Imports to Antidumping Cases, by Country Grouping,
1980 to 1999
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Source: International Monetary Fund (1997); European Commission (1983, 1984, 1986,
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protection. However, this does not hold true for NMEs. They are the
only grouping with a negative regression line, demonstrating a highly
unusual trade pattern. The EU’s use of antidumping regulations against
NMEs is not consistent with its use of this form of trade protection
against other country groups, irrespective of commodity or time.
Even on the same antidumping cases, with the international economic environment, the product, the domestic interests groups, and the
political climate held constant, when developing countries like Malaysia
and India are analyzed side by side with nonmarket economies, nonmarket economies have substantially higher antidumping margins and
are almost always found guilty of dumping.12 A top trade official at the
European Commission confirmed (in our interview) that it was no accident that in almost every antidumping case the nonmarket economy is
found guilty of dumping. In fact, he contended that positive affirmations
of dumping were assured in cases against nonmarket economies, owing
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Table 11.1 Sample of Affirmative Antidumping Cases Against Nonmarket
Economies Using Developing Countries as Analogues,
1990 to 1999
Case
EC No. 2093/91,
OJL 18/07/91
91/522/EEC,
OJL 02/10/91
91/522/EEC,
OJL 02/10/91
91/522/EEC,
OJL 02/10/91
EC No. 3433/91,
OJL 28/11/91
EC No. 1189/93,
OJL 15/05/93
EC No. 1189/93,
OJL 15/05/93
EC No. 710/95,
OJL 01/04/95
EC No. 2022/95,
OJL 23/08/95
EC No. 2022/95,
OJL 23/08/95
EC No. 5/96,
OJL 04/01/96
EC No. 584/96,
OJL 03/04/96
EC No. 2208/96,
OJL 18/11/96
EC No. 1490/96,
OJL 30/07/96
EC No. 119/97,
OJL 24/01/97
EC No. 165/97,
OJL 01/31/97
EC No. 981/97,
OJL 31/05/97
EC No. 1786/97,
OJL 17/09/97
EC No. 1931/97,
OJL 04/10/97
EC No. 1931/97,
OJL 04/10/97

Nonmarket
Economies

Product

Analogue

China

Small-screen TVs

Hong Kong

Soviet Union

Artificial corundum

Yugoslavia

Hungary

Artificial corundum

Yugoslavia

Czechoslovakia

Artificial corundum

Yugoslavia

China

Pocket lighters

Thailand

Hungary

Seamless iron pipe

Croatia

Poland

Seamless iron pipe

Croatia

China

Color TVs

Singapore

Russia

Ammonium nitrate

Poland

Lithuania

Ammonium nitrate

Poland

China

Microwave ovens

Korea

China

Thailand

China

Iron or steel pipe
fittings
Unbleached cotton

India

Belarus

Polyester fiber

Taiwan

China

Ring binders

Malaysia

China

Footwear

Indonesia

Russia

Seamless iron pipe

Czech Republic

Ukraine

Silicon carbide

Brazil

Russia

Unalloyed zinc

Poland

Kazakhstan

Unalloyed zinc

Poland

(Table continues on p. 258.)
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Table 11.1 Continued
Case
EC No. 1931/97,
OJL 04/10/97
EC No. 1931/97,
OJL 04/10/97
EC No. 2380/98,
OJL 23/01/98
EC No. 393/98,
OJL 20/02/98
EC No. 904/98,
OJL 30/04/98

Nonmarket
Economies

Product

Analogue

Ukraine

Unalloyed zinc

Poland

Uzbekistan

Unalloyed zinc

Poland

China

Leather handbags

Indonesia

China

Metal fasteners

Taiwan

China

Fax machines

Korea

Source: Data from European Commission and European Council (1980–2001).

antees that the nonmarket economy will be found guilty of dumping as
well. Thus information problems affect the fairness of the antidumping
determinations against NMEs.
The EU sometimes chooses dubiously relevant information from analogues over information provided by industries in nonmarket
economies based on the presumption that information supplied by NME
firms is not accurate. The EU has a policy of rejecting information from
nonmarket economies unless that information can be verified by multiple sources. Since this is rarely possible with any developing country,
given limitations in accounting practices, technology, and the presence
of informal exchange mechanisms, this policy is particularly onerous on
NMEs. Such a presumption about the inherent inadequacy of information does not exist with other developing countries. This presumption
about the inadequacy of even verifiable information is rooted in the EU’s
distrust of nonmarket economies. In practice, information supplied by
Polish firms in 1993 or Czech industries in 1994 is presumed to be incomplete or misleading, and information from analogue Thai or Indonesian
or Indian firms is substituted. In the absence of “perfect information”
from the nonmarket economies, the presumption of distrust holds,
according to the findings of Ullmann-Margalit (chapter 3 in this volume). This is consistent with Roderick Kramer’s concept of individuals
as “hypervigilant . . . social information processors” (chapter 6 in this
volume). In cases involving NMEs, trade officials are especially vigilant
in scrutinizing and double-verifying information. They do not follow
such procedures in cases involving other types of developing countries.
As a result, they find more problems with NME information than with
similar types of information from other developing countries. Not sur-
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Table 11.2 Sample of Affirmative Antidumping Cases Against Nonmarket
Economies Using OECD Member Countries as Analogues,
1990 to 1999
Case Number
EC No. 1937/90,
OJL 07/07/90
EC No. 3642/92,
OJL 14/12/92
EC No. 3068/92,
OJL 24/10/92
EC No. 3068/92,
OJL 24/10/92
EC No. 3068/92,
OJL 24/10/92
EC No. 821/94,
OJL 13/04/94
EC No. 821/94,
OJL 13/04/94
EC No. 821/94,
OJL 13/04/94
EC No. 821/94,
OJL 13/04/94
EC No. 821/94,
OJL 13/04/94
EC No. 137/96,
OJL 27/01/96
EC No. 600/96,
OJL 04/04/96
EC No. 1006/96,
OJL 05/06/96
EC No. 1347/96,
OJL 12/07/96
EC No. 1347/96,
OJL 12/07/96
EC No. 1347/96,
OJL 12/07/96
EC No. 2496/97,
OJL 16/12/97
EC No. 449/98,
OJL 27/02/98
EC No. 449/98,
OJL 27/02/98
EC No. 449/98,
OJL 27/02/98

Country

Product

OECD
Analogue

China

Typewriter ribbon

EU

Poland

Ferrosilicon

Norway

Ukraine

Potash

Canada

Russia

Potash

Canada

Belarus

Potash

Canada

China

Silicon carbide

United States

Poland

Silicon carbide

United States

Russia

Silicon carbide

United States

Ukraine

Silicon carbide

United States

Norway

Silicon carbide

United States

China

Chamottes

United States

China

Coumarin

United States

China

Powdered carbon

United States

Russia

Norway

China

Unwrought
magnesium
Unwrought
magnesium
Unwrought
magnesium
Silicon metal

Belarus

Potassium chloride

Canada

Russia

Potassium chloride

Canada

Ukraine

Potassium chloride

Canada

Ukraine
Kazakhstan

Norway
Norway
Norway

(Table continues on p. 266.)
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Table 11.2 Continued
Case Number
EC No. 771/98,
OJL 09/04/98
EC No. 2402/98,
OJL 07/11/98
EC No. 603/99,
OJL 20/03/99
EC No. 603/99,
OJL 20/03/99

Country

Product

OECD
Analogue

China

Tungsten carbide

United States

China

Norway

Czech Republic a

Unwrought
magnesium
Polypropylene binder

United States

Hungarya

Polypropylene binder

United States

Source: Data from European Commission and European Council (1980–2001).
a
In these cases the countries had been reclassified as market economies, but surrogates
were still used in determining normal value.

and Norway was finally selected. The European Commission argued
that because Norway was a significant producer of this product, had an
efficient production process, enjoyed low-cost electric energy, and was
similarly situated to Russia and Ukraine with respect to access to raw
materials (sea water and dolomite), Norway would be an adequate analogue (COM Doc [EC] 2997/95, OJL 23/12/95, art. 20). Differences in the
quality and purity of Norwegian output and Russian and Ukrainian
output were ignored, even though the lower purity of Russian and
Ukrainian output would certainly have lowered its market price. Moreover, Russian producers argued, Norwegian labor costs were not comparable to labor costs in Russia, and use of Norway as an analogue would
result in unfair dumping determinations (COM Doc. [EC] 1347/96, OJL
12/07/96, art. 16).
In response to criticism regarding the inappropriate labor pricing,
the European Commission argued, “It is clear that such natural comparative advantages cannot include advantages either in costs or prices
by the nonmarket economy country companies” (COM Doc. [EC]
2997/95, OJL 23/12/95, art. 35). The commission then specifically
named such costs that do not constitute a comparative advantage: “A
number of claims put forward by the exporters concerned cannot be
accepted, as such claims related to certain cost advantages, in particular with respect—to production labor costs;—depreciation costs;—
environmental costs;—selling expenses;—and raw material costs”
(COM Doc. [EC] 2997/95, art. 36). Therefore, the Russian and Ukrainian producers’ claims that they enjoyed a comparative advantage in
access to raw materials, energy efficiency of production process, and
staff levels in the companies were rejected. In effect, the commission

